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PREFACE. 


The  law  of  Eeceivers  as  it  is  treated  herein,  is  largely  the  growth 
of  the  last  five  and  twenty  years,  and  is,  moreover,  essentially  Ameri- 
can in  its  character  and  characteristics.  Mr.  High,  in  the  preface 
to  his  excellent  treatise,  sets  even  a  shorter  period  to  the  growth  of  that 
branch  of  the  general  subject  which  is  here  particularly  considered,  and 
Professor  Pollock,  acknowledging  the  receipt  of  advance  sheets  of  the 
chapter  on  Eeceivers'  Certificates,  says: — "The  thing  treated  of  does 
not  exist  on  this  side."  I  have,  therefore,  made  an  American  treatise 
upon  an  American  subject.  Because  railway  receiverships .  as  inci- 
dental to  a  foreclosure  of  the  mortgages  upon  railway  j)roperty 
and  franchises,  are,  in  the  main,  peculiar  to  the  system  of  jurispru- 
dence administered  in  the  United  States,  and,  further,  because  the 
rules  of  law  in  point  are,  for  the  most  part,  of  recent  development, 
I  have  thought  that  a  commentary  upon  the  law  of  Receivers,  hav- 
ing particular  reference  to  railway  receiverships  and  written  from 
that  point  of  view  of  the  subject,  might  find  a  place  in  our  profes- 
sional literature,  and  be  useful  to  that  large  and  growing  class  of 
lawyers  who  have  to  do  with  litigation  and  legal  business  of  this  na- 
ture, as  well  as,  possibly,  in  some  degree  to  the  bench  when  ques- 
tions of  this  sort  are  under  advisement.  That  is  the  apology  which  I 
have  to  offer  for  the  publication  of  this  book.  That  I  have  not  over- 
estimated the  magnitude  or  importance  of  the  subject  appears  from 
a  consideration  of  the  fact  that,  within  the  past  twelve  years,  no 
less  than  three  hundred  and  ninety-two  railways,  representing  nearly 
forty  thousand  miles  of  road,  and  having  a  capital  stock  and  bonded 
indebtedness  of  more  than  twenty -three  hundred  and  ten  millions  of 
dollars,  have  been  sold  in  the  United  States  in  foreclosure  proceedings. 
These  foreclosures  involved,  in  each  case,  from  one  to  a  half  score  of 
receiverships,  and  affected  in  the  aggregate  the  pecuniary  interests  of 
many  thousands  of  persons. 

But,  while  I  have,  of  necessity  and  because  of  the  nature  of  the  sub- 
ject, given  especial  prominence  to  the  law  affecting  railway  receiverships, 
I  believe  an  examination  of  the  work  will  show  that  I  have  not  overlooked 
the  less  weighty  matters  of  the  law.  The  first  nine  chapters  are  institu- 
tional and  general  in  their  character,  and  I  have  attempted,  in  succes- 
sive chapters,  to  consider  exhaustively  the  law  as  it  affects  Eeceivers  of 
corporations  other  than  railways,  Eeceivers  of  mortgaged  property,  of 
realty,  of  partnerships,  in  cases  of  trusts,  in  judgment  creditors'  suits, 
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in  proceedings  supplementary  to  execution,  and  the  like.  There  is  also 
a  very  full  treatment  of  the  matter  of  suits  by  and  against  Eeceivers, 
of  sales  by  Receivers,  etc.,  and  it  will  be  seen,  by  a  reference  to  the 
table  of  contents,  that  no  topic  germane  to  the  subject  in  hand  has  been 
overlooked  or  slurred  over;  so  that  I  believe  that,  the  statement  and  il- 
lustration of  the  law  of  Receivers  in  general  is  such  as  to  compass  fully 
the  whole  subject.  My  purpose  has  been,  while  confessedly  writing  a 
book  upon  a  branch  of  the  law  of  railways,  to  include  all  the  law  of 
Receivers,  English  and  American,  and  to  make  the  treatise  complete  as 
far  as  possible  to  the  date  of  its  publication. 

The  whole  field  of  case  law  has  been  conscientiously  canvassed,  and 
I  believe  that  among  the  three  thousand  cases  that  I  have  collected  and 
cited,  will  be  found  every  important  decision — whether  English  or 
American — which  has  thus  far  been  reported.  But  here  my  confidence 
ends.  While  the  work  has  been  done  amid  the  hurry  incident  to  active 
practice  -and  the  press  of  many  other  engagements,  I  have  spared 
neither  pains  nor  diligence  to  render  it  trustworthy  and  complete. 
I  am  not,  however,  sanguine  enough  to  believe  that  errors  or  defects 
have  been  entirely  avoided,  but  I  hope  that,  in  the  judgment  of  my 
brethren,  they  may  not  seem  to  outweigh  the  merits  of  the  book. 

In  the  preparation  of  several  of  the  chapters  I  have  been  materially 
assisted  by  the  labors  of  my  friend,  D.  D.  Duncan,  Esq.,  of  the  New 
York  bar,  whose  industry  and  discrimination,  no  less  than  his  learning 
in  the  law  and  skill  in  legal  composition,  have  contributed  essentially 
to  the  value  of  what  my  book  contains. 

In  declaring  that  a  work  upon  this  subject  is  in  its  essence  Ameri- 
can, I  hope  not  to  be  understood  to  undervalue  what  is  known  among 
us  as  our  debt  to  the  Common  Law,  for  I  have  written  in  the  spirit  of  that 
master  of  the  science  of  English  jurisprudence  who,  in  a  public  lecture 
lately  delivered  at  Oxford,  said: — "You  shall  understand  how  great 
a  heritage  is  the  law  of  England,  whereof  we  and  our  brethren  across 
the  ocean  are  partakers,  and  you  shall  deem  treaties  and  covenants  a 
feeble  bond  in  comparison  of  it ;  and  you  shall  know  with  certain  as- 
surance that,  however  arduous  has  been  your  pilgrimage,  the  achieve- 
ment is  a  full  answer.  So  venerable,  so  majestic,  is  this  temple  of  jus- 
tice not  wrought  with  hands,  this  immemorial  and  yet  freshly  growing 
fabric  of  the  Common  Law,  that  the  least  of  us  is  happy  who  hereafter 
may  point  to  so  much  as  one  stone  thereof  and  say.  The  work  of  my 
hands  is  there." 

CHARLES  F.  BEACH,  Jr. 
115  Broadway,  New  York, 
October  10, 1887. 
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CHAPTEE   I. 

INTKODUCTORY — OF  RECEIVERS  AND   RECEIVERSHIPS   GENERALLY. 

§  1.  Definition  of  a  Receiver. 

§  2.  The  Receiver's  Function  in  General. 

§  3.  The  Antiquity  of  the  Jurisdiction  of  the  Court  of  Chancery  herein. 

§  4.  The  Receiver's  General  Powers  and  Privileges  as  an  Officer  of  the 

Court. 
§  5.  Under  What  Circumstances  the  Court  will  Appoint  a  Receiver. 
§  6.  The  Effect  of  the  Appointment  of  a  Receiver  upon  the  Rights  of 

Third  Persons. 
§  7.  Summary. 

§  1.  Definition  of  a  Receiver. — A  receiver  is  a  ministerial 
officer  of  a  Court  of  Chancery,  appointed  as  an  indifferent 
person  between  the  parties  to  a  suit,  to  take  possession  of 
and  preserve,  pendente  lite,  the  fund  or  property  in  litigation, 
when  it  does  not  seem  equitable  to  the  court  that  either 
party  should  have  possession  or  control  of  it.^ 

Eeceivers  are,  as  a  general  rule,  mere  custodians,  having 
no  powers  except  those  conferred  by  the  order  of  their  ap- 
pointment,'^ but,  with  the  growth  of  Equity  jurisdiction,  it  has 
become  usual  to  clothe  them  with  much  larger  powers  than 
were  formerly  conferred.^  A  number  of  the  States  of  the 
Union  have,  by  statute,  conferred  enlarged  powers  upon 
them  for  special  purposes,  the  effect  being  to  constitute  the 

'  Wyatt's  Prac.  Reg.  335;  Chautau-  2  Paige,  453 ;    Hooper  v.  Winstpn,. 

que  Co.  Bank  ®.  White,  6  Barb.  584.  24  111.  363 ;  Grant «.  City  of  Daven- 

'^  Yeager  ©.Wallace,  44  Pa.  St.  296 ;  port,  18  Iowa,  194. 

Verplanck  v. The  Mercantile  Ins. Co. ,  ^  Davis  v.  Gray,  16  Wall.  219. 
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officers  statutory  assignees,  having  more  extensive  duties 
and  powers  than  those  of  mere  custodians,  and  making  them 
not  strictly  receivers,  though  the  name  is  retained/ 

A  court,  by  appointing  a  receiver,  takes  the  subject  matter 
of  the  litigation  out  of  the  control  of  the  parties  and  into  its 
own  hands,  and  holds  it  pending  the  proceeding  and  until 
the  final  disposal  of  all  questions,  legal  or  equitable,  involved 
in  the  action.  Since  the  receiver's  possession  is  that  of  the 
court  appointing  him,  any  attempt  to  disturb  it  without  leave 
of  the  court  is  a  contempt  of  court,  and  may  be  punished 
accordingly/  The  purpose  of  a  receivership  being  to  pre- 
serve the  property  contested  for,  pendente  lite,  it  has  no  effect, 
of  itself,  upon  the  title  to  such  property,  either  to  change  it 
or  to  create  a  lien  upon  it/ 

The  appointment  of  a  receiver  determines  no  right  as  be- 
tween the  parties,  nor  does  it  affect  the  title  to  the  property 
in  any  way/  It  is  not  an  ultimate  determination  of  the  right 
or  title,  and,  in  passing  upon  the  application,  the  court  de- 
cides no  questions  of  right  involved,  nor  anticipates  its  final 
decision  upon  the  merits/  In  making  an  appointment  the 
court  is  usually  careful  to  consider  only  the  facts  necessary 
to  be  taken  into  account  for  the  purposes  of  the  application, 
and  will  not  go  into  the  merits  of  the  case  generally/ 

The  appointment  of  a  receiver  will  not  prevent  the  run- 
ning of  the  statute  of  limitations.  His  holding  is  the  hold- 
ing of  the  court  for  him  from  whom  the  possession  was  taken. 
He  is  appointed  on  behalf  of  all  parties,  and  if  any  loss 


'  Yeager«. Wallace,  44  Pa.  St.  294 ;  Cooko  'o.  Gwyn,  3  Atk.  689;  Ellicott 

Runyon  «.  The  Farmers'  «fe  Mechan-  ®,  Warford,  4  Md.  80;  Blakeney  •». 

ics'    Bank,  3   Green  (N.  J.),  480;  Dufaur,  15Beav.40;  Loavitt  ?).Yates, 

Cooney  v.  Cooney,  65  Barb.  524.  4  Edw.  Ch.  162;  Brown  «.  Northrup, 

2  Beverley  ®.  Brooke,  4  Gratt.  187,  15  Abb.Pr.ClJ.S.)  333;  ExparU'^^W- 

211.  er,  25  Ala.  104;  Bitting  «.  Ton  Eyck, 

3Ellis«.  Boston,  Hartford  AE.Ry.  85  Ind.  357;   Ellicott  ti.  The  U.  S. 

Co.,  107  Mass.  1 ;  Ex  parte  Dunn,  8  Ins.  Co.  7  Gill,  307. 
S.  C.  207 ;  In  re  Colvin,  3  Md. ,  Ch.        « Skinners  Co.  ^. Irish  Soc. ,  1  Mylne 

Dec.  278.  &  Cr.  162;  Conro  v.  Gray,  4  How.  Pr. 

4  Skip  V.  Harwood,  3  Atkins,  564.  166. 

"  Huguein  «.  Baseley,  13  Ves.  105; 
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arise  from  deficiency  in  his  accounts  the  estate  must  bear 
it.'  A  plaintiff,  acting  without  fraud,  is  not  liable  for  dam- 
ages sustained  by  property,  while  in  the  hands  of  a  receiver 
appointed  at  his  instance.'^ 


§  2.  The  Receiver's  Function. — The  receiver  being  an  offi- 
cer of  the  court''  is  not  to  be  regarded,  in  any  sense,  as  the 
agent  or  representative  of  either  party  to  the  action."  It  is 
his  duty  to  exercise  his  function  in  the  interest  of  neither 
party,  but  for  the  common  benefit  of  all  the  parties  concerned. 
The  fund  or  property  is  to  be  regarded  as  in  custodia  legist 
and  the  receiver  as  the  creature  or  officer  of  the  court,  hav- 
ing only  such  powers  as  are  expressly  conferred  upon  him 
by  the  order  of  appointment,  or  such  as  are  conferred  upon 
him  by  the  established  rules  and  usages  of  a  Court  of  Chan- 
cery.® 

Although  a  receiver  is  an  officer  to  hold  property  for  the 
benefit  of  the  party  ultimately  entitled  to  it,  yet  when  such 
party  is  ascertained,  the  receiver  is  considered  as  his  re- 
ceiver." He  is  not  appointed  for  the  benefit  of  strangers  to 
the  suit.®  And  where  there  are  conflicting  claimants  of  a  trust 
fund,  who  are  prosecuting  separate  suits  in  the  same  court, 
the  appointment  of  a  receiver  in  one  of  the  suits,  on  the  mo- 

'  Ellicott  «.  The  U.  S.  Ins.  Co.  7        « Booth  «.   Clark,   17  How.  322; 

Gill,  307.  Green  v.  Bostwick,  1  Sandf.  (N.  Y.) 

-^  Kaiser  «.  Kellar,  21  Iowa,  95.  Ch.  185;  Skinner  «.  Maxwell,  66  N. 

3  Matter  of  Burke,  1  Ball  &  B.  74;  C.  45;  68  Id.  400;  Battle  «.  Davis,  66 
Fairfield  'o.  Weston,  2  Sim.  &  S.  98;  Id.  252;  Cobum  v.  Ames,  57  Cal.  201; 
Bryan  v.  Cormick,  1  Cox,  422;  Field  Hunt  «.  Wolfe,  2  Daly,  303;  Corey  v. 
V.  Jones,  11  Ga.  413;  Broad  v.  Wick-  Long,  43  How.  Prac.  497;  s.  c,  12 
ham,  1  Smith's  Chan.  Prac.  500;  An-  Abb.  Prac.  (N.  S.)  427;  Devendorf 
gel  V.  Smith,  9  Yes.  335;  Curtis  i).  v.  Dickinson,  21  How.  Prac.  275;  El- 
Leavitt,  1  Abb.  Pr.  274;  s.  c,  10  licott «.  Warford,  4  Md.  80;  Hooper 
How.  Pr.  481.  ■».  Winston,  24  111.  353;  Kaiser?).  Kel- 

4  Lottimer  v.  Lord,  4  E.  D.  Smith,  lar,  21  Iowa,  95. 

183 ;  Davis  v.  Duke  of  Marlborough,  ">  In  re  Colvin,  3  Md.  Ch.  278;  Elli- 

2  Swanst.  125.  cott.  v  Warford,  4  Md.  80. 

5  Portman  v.  Mills,  8  L.  J.  (N.  S.)  ^  Howell  v.  Ripley,  10  Paige,  43. 
Chan.  161;  Delany  «.   Mansfield,  1 

Hogan,  234. 


§4  LAW   OF  KECEIVERS.  [CHAP.   I. 

tion  of  tlie  plaintiff  in  tliat  suit,  will  enure  to  the  benefit  of 
the  plaintiff  in  the  other  suit,  upon  the  establishment  of  his 
superior  right  to  the  fund,  and  he  may  have  an  order  in  his 
own  suit  for  the  settlement  of  the  receiver's  accounts,  and  a 
decree  against  him  for  the  amount  found  to  be  in  his  hands.' 
A  receiver  of  a  corporation  is  not  regarded  as  a  purchaser 
for  a  valuable  consideration,  but  as  its  voluntary  assignee 
and  personal  representative,'  and,  generally  speaking,  a  re- 
ceiver should  be  a  person  wholly  disinterested  in  the  sub- 
ject-matter of  the  suit,  and  he  ought  not  to  interfere  in  any 
litigation  between  the  parties/ 

§  3.  The  Antiquity  of  the  Jurisdiction  of  the  Court  of  Chancery 
herein. — The  remedy  of  the  appointment  of  a  receiver  is  one 
of  the.  very  oldest  in  the  Court  of  Chancery,  and  is  founded 
on  the  inadequacy  of  the  remedy  to  be  obtained  in  a  com- 
mon law  court  of  ordinary  jurisdiction.* 

The  power  of  the  Court  of  Chancery  in  England  to  appoint 
receivers,  has  been  very  frequently  called  into  action  during 
more  than  a  century  past.  All  the  leading  principles  in  rela- 
tion to  it  were  well  established  there,  long  before  our 
Revolution  ;  and  it  was  then  and  has  ever  since  been  con- 
sidered, there  and  here,  as  a  power  of  as  great  utility  as  any 
which  belongs  to  a  Court  of  Chancery.  And  that  it  is  so,  will 
appear  very  evident  from  a  review  of  the  nature  and  the  vari- 
ety of  the  exigencies  in  which  it  has  been  called  into  action, 
either  to  prevent  fraud,  save  the  subject  of  litigation  from 
material  injury,  or  rescue  it  from  inevitable  destruction.' 

§  4.  The  Receiver's  General  Powers  and  Privileges  as  an  Offtcer 
of  the  Court. — The  receivers  powers  are  those  conferred  upon 
him  by  the  order  under  which  he  is  appointed.  He  has,  in 
addition  to  these  specified  and  enumerated  powers,  such  as 

1  Beverley  v.  Brooke,  4  Gratt.  187.    Ch.  418 ;    Skip  v.  Harwood,   3  Atk. 

*  Receivers  v.  Patterson  Gas  Light  564.  In  the  opinion  in  the  former 
Co.,  3  Zabr.  283.  case  there  is  a  full  and  luminous  dis- 

2  Comyn  v.  Smith,  1  Hogan,  81.        quisition  upon  the  general  principles 

*  Bispham's  Equity,  606.  governing  the  appointment  of  re- 

*  Williamson  v.  Wilson,  1  Bland's    ceivers  in  Chancery. 
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are  conferred  upon  liim  by  the  usage  and  practice  of  the 
court  by  wbicli  he  is  appointed  and  for  which  he  acts.' 
These  powers,  whether  expressed  or  implied  and  growing 
out  of  the  practice  in  chancery,  do  not  extend  beyond  the 
jurisdiction  of  the  court  appointing  the  receiver.'^  The  ap- 
pointment of  a  receiver,  moreover,  enures  to  the  benefit  not 
only  of  the  party  at  whose  instance  the  court  exercises  the 
jurisdiction,  or  of  the  other  parties  of  record  in  the  event  of 
their  success  in  the  action,  but  also  of  all  parties  who  may  at 
any  stage  of  the  proceedings  establish  a  right  in,  or  to  the  sub- 
ject matter  of  the  suit.^  A  receiver  is,  as  between  the  parties 
to  the  suit,  to  be  considered  as  appointed  from  the  date  of 
the  order  of  reference  to  the  master.*  And  thereafter  neither 
the  owner  nor  any  other  person  can  lawfully  exercise  any  act 
of  ownership  over  the  property  without  the  authority  of  the 
court, ^  or  be  held  in  any  way  chargeable  for  the  receiver's 
acts  concerning  it.^  The  receiver's  custody  is  that  of  the 
court,  and  the  rights  of  the  parties  to  the  decree  are  post- 
poned to  be  determined  by  the  ultimate  decree  of  the  court. ^ 


'  Chautauque  Co.  Bank  v.  White,  6 
Barb.  589 ;  Verplanck  v.  Mercantile 
Insurance  Co.,  2  Paige,  438,  452;  1 
Grant's  Chan.  Prac.  (2nd  ed.)  298. 

2  Booth  V.  Clark,  17  How.  322.  For 
the  rule  as  to  the  power  of  a  receiver 
to  sue  in  a  foreign  court,  or  to  exer- 
cise his  functions  beyond  the  limits 
of  the  State  where  he  is  appointed 
see  infra. 

3Delany«.  Mansfield,  1  Hogan,234; 
Skip  ■».  Harwood,  3  Atkins,  564 ;  In 
re  Colvin,  3  Md.  Chan.  278 ;  Ellicott 
V.  Warford,  4  Md.  80;  Tddings  v. 
Bruin,  4  Sandf.  Chan.  417. 

"Fairfield  v.  Weston,  2  Sim.  &  S. 
98. 

^  Id.,  Bryan  v.  Cormick,  1  Cox„422 ; 
Wardle  v.  Lloyd,  2  Moll.  388;  .Hutch- 
inson V.  Lord  Bassarene,  2  Ball  & 
B.  55.  If  a  receiver,  in  the  dis- 
charge of  his  duty,  be  threatened 
with  violence,  or  actual  violence  be 


committed  upon  him,  the  court  will 
attach  the  wrongdoer.  Fitzpatrick 
V.  Eyre,  1  Hog.  171.  As  he  is  the 
officer  of  the  court,  and  his  posses- 
sion is  but  its  possession,  he  is  not, 
according  to  a  decision  in  Georgia, 
subject  to  ordinary  process  of  pun- 
ishment. Field  V.  Jones,  11  Ga. 
413.  Still,  where  a  complaint  is 
made  against  an  officer  of  the  Court 
of  Chancery  for  misconduct,  while 
acting  under  color  of  authority  mere- 
ly, the  court  may,  either  itself  take 
cognizance  of  the  complaint  and 
administer  justice  between  the  par- 
ties, or  may  allow  the  party  aggriev- 
ed to  bring  his  suit  at  law  for  the 
alleged  injury.  Parker  v.  Browning, 
8  Paige,  388. 

« Milwaukee,  etc.,  R.  R.  Co.  •». 
Soutter,  2  Wall.  510,  519.       . 

^  Miller  v.  Bowles,  10  Nat.  Bank. 
Reg.  515. 
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Accordingly  when  a  tenant  has  attorned  to  a  receiver,  the 
court  becomes  the  landlord.' 

A  receiver  represents  the  interest  of  all  the  parties  in  the 
property,  which  interests  are  often  various  and  conflicting 
and  sometimes  involved  in  doubt.  It  is  his  duty  to  protect 
the  property  intrusted  to  him  to  the  best  of  his  ability  for 
all  those  interests,  without ,  being  controlled  by  the  repre- 
sentatives of  any  one  of  them.'* 

§  5.  Under  What  Circumstances  the  Court  Will  Appoint. — The 
appointment  of  a  receiver  rests  in  the  discretion  of  the  court, 
and  is  not  ground  for  a  demurrer  to  a  bill  praying  for  the 
appointment.^  One  of  the  rules  by  which  courts  of  equity 
are  governed  in  Maryland  in  the  appointment  of  receivers  is 
"that  fraud  or  imminent  danger,  if  the  intermediate  posses- 
sion should  not  be  taken  by  the  court,  must  be  clearly  proved, 
and  that,  unless  the  necessity  be  of  the  most  stringent  char- 
acter, the  court  will  not  appoint  until  the  defendant  is  first 
heard  in  response  to  the  application.'" 

Generally  the  court  will  refuse  to  appoint  a  receiver  where 
it  has  no  reason  to  believe  that  benefit  will  result  from  the 
appointment,  or  that  a  refusal  will  cause  an  injury,  or  if  it  be 
apparent  that  the  exercise  of  its  power  in  this  respect  will 
cause  confusion  or  difiiculty  in  the  management  of  the  prop- 
erty,* or  if  it  appear  that  the  appointment  will  cause  a 
greater  injury  to  the  property  than  if  its  possession  is  not 
disturbed,  or  if,  from  other  considerations,  the  appointment 
will  evidently  be  inexpedient  or  harmful."  In  such  cases  tlie 
consent  of  the  parties  will  not  affect  the  action  of  the  court, 
more  particularly  if  the  rights  of  others  are  likely  to  be  ad- 


'  Angel  V.  Smith,  9  Vesey,  335.  *  Haight  v.  Burr,  19  Md.  130.    The 

'biddings?'.  Bruin,  4Sandf.  Ch.417.  appointment     is    provisional    only. 

3  Vorplanck  ■».  Cainos,  1  Johns  (N.  Sicip  v.   Harwood,    3  Atkins,  564; 

Y.),  Ch.  57;  8.  p.  Lottimer^.  Lord,  Cooke  ^i.  Gwyn,  Id.  690. 

4  E.  D.  Smith  (N.Y.),  183 ;  Chicago,  ^  Hamburgh  Mfg.  Co.  v.  Edsall,  4 

etc.,  Co.  V.  United  States  Co.,  57  Pa.  Ilalst.,  Ch.  141. 

St.  83.    See  also  Milwaukee,  etc.,  R.  «  Yose  v.  Reed,  1  Woods,  647. 

R.  Co.  V.  Soutter,  2  Wall.  440,  510. 
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versely  influenced.'  The  court  is  also  influenced  by  the 
probability  whether  or  not  the  party  making  the  application 
will  in  the  end  be  entitled  to  a  judgment  in  his  favor  upon 
the  merits  of  the  case,  and,  if  there  be  doubt  in  regard  to  it, 
a  receiver  will  be  refused.^ 

That  the  applicant  has  a  full  and  adequate  remedy  at  law 
is  always  good  ground  for  refusing  the  special  remedy  of  a 
receivership.^  Nor  will  the  fact  that  the  pursuit  of  the  legal 
remedy  is  difficult,"  or  that  the  remedy  at  law  has  been  lost 
by  the  laches  of  the  party  entitled  to  such  remedy,^  be  suffi- 
cient to  enable  the  court  to  act.  There  must  be  some  good, 
affirmative  reason  for  making  an  appointment.  That  it  will 
not  produce  actual  harm  is  clearly  insufficient.*^  He  who 
makes  application  must  appear  in  court  with  clean  hands. ^ 

The  purpose  of  the  receivership  being  to  preserve  the 
property  in  controversy  from  danger  of  loss  or  injury  until 
the  rights  of  parties  interested  in  it  are  determined,  it  must 
appear  that  such  danger  or  injury  is  imminent,  and  not  re- 


^Whelpley  v.  Erie  Ry.  Co.,  6 
Blatchf.  271. 

2  Wilkinson  v.  Dobbie,  12  Blatchf. 
298 ;  Owen  v.  Homan,  3  Mac.  &  G. 
378;  8.  0.  on  appeal  (affirmed),  4 
H.  L.  Rep.  997,  in  which  Lord  Truro 
said  (p.  411)  :  "The  granting  a  re- 
ceiver is  a  matter  of  discretion,  to  be 
governed  by  a  view  of  the  whole  cir- 
cumstances of  the  case,  one  most 
material  of  which  circumstances  is 
the  probability  of  the  plaintiff  being 
ultimately  entitled  to  a  decree." 

=^  Winkler  v.  Winkler,  40  111.  179; 
Mullen  V.  Jenkins,  1  Stockt.  192; 
Sherman  v.  Clark,  4  Ne v.  138;  Cough- 
ron  V.  Swift,  18  111,  414;  Poage  v. 
Bell,  3  Rand,  586 ;  Webster  «.  Couch, 
6  Rand,  519  ;  Wooden  v.  Wooden,  2 
Green's  Ch.  429.  See  also  Parmly  v. 
Tenth  Ward  Bank,  3  Edw.,  Ch.  395 ; 
Sollorj^^.  Leaver,  L.  R.,  9  Eq.  22; 
Cremen  v.  Hawkes,  2  Jones  &  Lat. 


674;  Corey  v.  Long,  43  How.  Pr. 
497;  s.  c,  12  Abb.  Pr.  (N.  S.)  427; 
Opinion  of  Frick,  J.,  in  Speights  v. 
Peters,  9  Gill,476 ;  Morrison  v.  Buck- 
ner.  Hemp.  442 ;  Rice  v.  St.  Paul  & 
Pacific  R.  Co.,  24  Minn.  464. 

"*  Cremen  v.  Hawkes,2  Jones  &  Lat. 
674. 

^  Brown  v.  Chase,  Walker  (Mich.), 
43 ;  Kean  «.  Colt,  1  Halst.,  Ch.  365 ; 
Fogarty  ^.Bourke,  2  Dru.&  War.580 ; 
Gray  v.  Chaplin,  2  Russ.  126 ;  Skin- 
ners Company  «.  Irish  Society,  1  Myl. 
&  Cr.  162 ;  Drewry  v.  Barnes,  3  Russ. 
94 ;  Municipal  Comrs. ,  etc.  ■».  Lock- 
hart,  Ir.  Rep.  3  Eq.  515. 

*  Orphan  Asylum  v.  McCartee, 
Hopk.,  Ch.  429;  Corey  v.  Long,  43 
How.  Pr.,  498 ;  s.  c,  12  Abb.  Pr.  (N. 
S.)  427. 

■^  Hyde  Park  Gas  Co.  «.  Kerber,  5 
Bradw.  132. 
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mote  or  past,'  and  that  his  own  claim  of  right  is  reasonably 
free  fi'om  doubt.' 

The  right  of  the  plaintiff  to  the  property  must  be  an  exist- 
ing one  ;  if  he  have  parted  with  his  interest,  a  receiver  will 
be  refused  without  considering  his  right  to  the  appointment 
while  he  had  his  interest." 


§  6.  The  Effect  of  the  Appointment  of  a  Receiver  Upon  the 
Bights  of  Third  Persons. — It  is  sometimes  necessary  to»  ap- 
point a  receiver  of  property  where  the  interest  of  the  par- 
ties to  the  suit  are  so  connected  with  those  of  third  persons, 
that  the  necessary  possession  of  the  officer  of  the  court  con- 
flicts with  the  legal  rights  of  such  third  persons.  But  the 
court  never  divests  a  previous  possession  of  such  third  per- 
sons unnecessarily.  Even  where  the  receiver  is  in  posses- 
sion, although  the  court  wiQ  not  permit  him  to  be  interfered 
with,  without  its  consent,  such  third  persons  are  permitted 
to  come  in  and  be  heard  in  relation  to  their  interests,  or  they 
are  given  leave  to  bring  suit  against  the  receiver  to  test  the 
question  of  their  rights.  And  the  court  will  then  make  such 
order  for  the  protection  of  the  rights  of  such  third  persons, 
either  through  the  agency  of  the  receiver  or  otherwise,  as 
may  be  just  and  equitable.*  In  case  personal  property  in 
the  receiver's  possession  is  claimed  by  third  persons  they 
may  apply  to  the  court,  by  petition  or  motion,  for  an  order 
on  him  to  deliver  the  property  over  to  them.^ 

§  7.  Summary. — It  must,  however,  be  borne  in  mind  that 
all  applications  for  receivers  are  addressed  to  the  discretion 
of  the  courts  and  that  such  discretion  will  be  exercised  in 
each  case  as  the  facts  shown  influence  the  court.     It  was 


'Koan  ^.  Colt,  1  Hal8t.,Ch.  365;  Howell   v.    Ripley,    10   Paige,  43; 

Beochor  v.  Biningor,  7  Blatchf.  170.  Brooks  ».  Greathoad,  1  Jac.  «&  W. 

« Beecher  v.   Bininger,  7  Blatchf.  176;  Brien  v.  Paul,  3  Tenn.  Ch.  357; 

170.  Skinner  v.   Maxwell,  68  N.  C.  400 ; 

•'  Smith  V.  Wells,  20  How.  Pr.  158.  Angel  v.  Smith,  9  Ves.  335. 

•»  Chancellor  Walworth,    in  Vin-  ^  jjiggg  ^^  Whitney,  15  Abb.  Pr. 

cent     V.    Parker,     7    Paige,    65;  388. 
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said  by  Chancellor  Buckner,  of  Mississippi : — "  A  reference 
to  tlie  various  decisions  upon  motions  for  the  appointment 
of  receivers,  shows  that  each  case  has  been  made  to  de- 
pend upon  its  own  peculiar  features,  and  throws  but  little 
light  upon  any  new  case,  except  so  far  as  they  establish 
the  general  principles  which  should  govern  the  court  in 
the  exercise  of  its  discretion  upon  these  motions.  These 
principles  are:  that  the  plaintiff  must  show  first  either  that 
he  has  a  clear  right  to  the  property  itself,  or  that  he  has  some 
lien  upon  it ;  or  that  the  property  constitutes  a  special  fund 
to  which  he  has  a  right  to  resort  for  the  satisfaction  of  his 
claim.  And  secondly  that  the  possession  of  the  property  by 
the  defendant  was  obtained  by  fraud ;  or  that  the  property 
itself,  or  the  income  arising  from  it,  is  in  danger  of  loss  from 
the  neglect,  waste,  misconduct  or  insolvency  of  the  defend- 
ant. These  are  believed  to  be  the  general  rules  governing 
all  applications  of  this  kind.'" 

'Mays  V.  Rose,  Freeman  (Miss.),  TOS.    And  see  also  Leavitt  v.  Yates  4 
Edw.  Ch.  162;    Beecher  v.  Bininger,  7  Blatchf.  170. 
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CHAPTEK  II. 

OP  THE  COURT  WHICH  MAY   APPOINT  A  RECEIVER. 

§    8.  The  Power  to  Appoint  a  Receiver  is  Inherent  in  a  Court  of  Chancery. 

§    9.  The  Jurisdiction  of  the  United  States  Courts. 

§  10.  The  Jurisdiction  of  the  State  Courts. 

§  11.  Power  of  Appointment  in  Appellate  Courts. 

§  12.  Statutory  Power  to  be  Exercised  by  the  Officer  designated. 

§  13.  Of  Appointments  in  Vacation. 

§  14.  Adjudications  Concerning  the  Powers  of  Certain  State  Courts. 

§  15.  Conflict  of  Jurisdiction  as  to  the  Appointment  between  Courts  of  the 

Same  State. 
§  16.  The  Recognition  of  the  Receiver  of  one  Court  by  another  is  not  of 

Right. 
§  17.  Between  Courts  of  Different  States. 
§  18.  Restriction  of  the  Principle  of  Comity. 
§  19.  Extension  of  the  Same  Principle. 
§  20.  Between  State  and  Federal  Courts. 

§  21.  Conflict  between  an  Assignee  in  Bankruptcy  and  a  Receiver. 
§  22.  In  Foreclosure  Proceedings.  . 
§  23.  Instances  of  the  Application  of  the  Principle  of  Comity  between 

the  State  and  Federal  Courts. 

§  8.  The  Power  to  Appoint  a  Receiver  is  Inherent  in  a  Court  of 
Chancery. — The  appointment  of  receivers  having  originated 
in  the  Court  of  Chancery  in  England,  and  experience  having 
proved  the  wisdom  of  its  exercise,  the  power  of  appointment 
has  naturally  and  regularly  descended  to  all  courts  which 
have  jurisdiction  in  equity.  It  is  inherent  in  courts  of 
equity.'  In  England,  upon  the  abolition  of  the  Court  of 
Chancery  as  a  distinct  court,  provision  was  made  for  the  pres- 
ervation of  the  practice  and  for  its  enlargement  by  an  enact- 
ment that  "  a  mandamus,  or  an  injunction,  may  be  granted, 
or  a  receiver  be  appointed  by  an  interlocutory  order  of 
the  court  in  all  cases  in  which  it  shall  appear  to  the  court  to 

'  Folsom  V.  Evans,  5  Minn.  418 ;  Skinner  v.  Maxwell,  CO  N.  C.  45. 
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be  just  or  convenient  that  such  order  should  be  made,  and 
any  such  order  may  be  made  either  unconditionally,  or  upon 
such  terms  and  conditions  as  the  court  shall  think  just."^ 

§  9.  The  Jurisdiction  of  the  United  States  Courts. — The  courts 
of  the  United  States  retain  and  exercise  all  the  chancery 
powers  originally  granted  to  them  by  the  Process  Act  of 
1792,''  by  which  the  principles,  rules  and  usages  of  the  Eng- 
lish Court  of  Chancery  were  adopted  in  proceedings  in 
equity.  Among  these  powers  is  that  of  appointing  receiv- 
ers, a  function  which  is  frequently  exercised.  "  The  equity 
jurisdiction  conferred  on  the  Federal  courts  is  the  same  that 
the  High  Court  of  Chancery  in  England  possesses,  is  subject 
to  neither  limitation  nor  restraint  by  State  legislation,  and  is 
uniform  throughout  the  different  States  of  the  Union."^ 

§  10.  The  Jurisdiction  of  the  State  Courts. — The  powers 
of  the  courts  of  the  several  States  in  this  respect  were 
originally  also  in  conformity  with  the  English  usage,  and 
so  continue  except  where  affected  by  legislation.  In  a 
large  number  of  the  States  these  powers  have  been  modi- 
fied or  enlarged,  and  in  those  in  which  courts  of  chancery 
have  been  abolished,  they  have  been  conferred  upon  the 
courts  of  general  jurisdiction  having  cognizance  of  suits 
which  were,  before  the  abolition,  of  an  equitable  nature.  But 
the  jurisdiction  of  such  courts  in  the  appointment  of  receivers 

^  Supreme  Court  of  Judicature  Act,  D.  153;  Smith  t.  Cowell,  6  Q.  B.  D. 

(36  and  37  Vict.)  ch.  66,  sec.  25,  §  8.  75;  Fuggle  v.  Bland,  11  Q.  B.  D.  711; 

For  a  construction  and  instances  of  Howell  v.  Dawson,  13  Q.  B.  D.  67; 

the  application  of  this  clause  see  Tn  Hyde  ©.Warden,  L.R.  1  Exch.  D.309. 

re  Coney,  L.R.  29  Ch.  D.  993;  Stanger  « -g.  g.    Stat,  at  Large,  276.     For 

Leathes  v.  Stanger  Leathes,  Weekly  the  special  provisions  of  the  National 

Notes,  1882,   p.  71  ;    In  re  Parker.  Banking  Act  of  1864,  by  which  re- 

(Dearing'W.  Brooke),54L.  J.  Ch.  694;  ceivers  may  be   appointed    by  the 

McGarry  v.  White,  16  -L.  R.  (Ir. )  322;  Comptroller  of  the  Currency,  for  Na- 

Hewett-  V.  Murray,  54  L.  J.  Ch.  572;  tional  Banks  which  refuse  to  pay 

8.  o.  52  L.  T.  380;  Pease  v.  Fletcher,  their  circulating  notes,  and  the  deci- 

1  Ch.  D.  273;  Porter  ■».  Lopes,  7  Ch.  sions  thereon  see  infra. 

D. 358;  Anglo-Italian  Bank  ■».  Davies,  ^  Davis,  J.,  in  Payne  v.  Hook,  7 

9  Ch.  D.  275;  Bryant  v.  Bull,  10  Ch.  Wall,  425,  430. 
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is  distinctly  equitable,  not\^itlistanding  the  effort  to  unify 
the  forms  of  actions  at  law  and  in  equity,  and  is  exercised 
in  conformity  with  the  general  principles  prevailing  in 
courts  of  equity.  Under  the  New  York  Code  the  appoint- 
ment of  receivers  is  included  among  the  "  provisional  reme- 
dies,'" and  it  has  been  held  that "  the  provisional  remedies  are 
mere  incidents  to  the  general  jurisdiction  of  the  court,  and 
not  an  essential  part  of  such  jurisdiction,  and  the  Legislature 
have  carefully  prescribed  the  cases  in  which  a  receiver  may 
be  appointed,  and  other  provisional  remedies  granted,  and 
by  specifying  the  cases  in  which  a  receivership  may  be  had, 
pending  the  action,  and  as  a  proceeding  in  the  action,  have 
as  carefully  excluded  every  other  case,  and  prohibited  the 
appointment  except  as  authorized."^  On  the  other  hand  it 
has  been  adjudged  that  the  Code  of  North  Carolina,  which 
also  specifies  certain  cases  in  which  a  receiver  may  be  ap- 
pointed, "  does  not  materially  alter  the  equitable  jurisdic- 
tion "  of  the  courts  of  that  State.''  A  court  commissioner  has 
no  jurisdiction  to  appoint  a  receiver."  In  Georgia  it  has 
been  decided  that  a  judge  pro  hac  vice  has  jurisdiction  to  try 
a  case,  including  an  application  for  a  receiver.^  In  Wiscon- 
sin it  has  been  held  that  a  county  court,  having  no  original 
jurisdiction  of  equitable  actions,  may  appoint  a  receiver,  or 
employ  other  equitable  remedies,  in  aid  of  a  suit  or  a  judg- 
ment at  law,  the  Code  of  that  State  having  expressly  adopted 
such  modes  of  procedure  as  a  part  of  the  remedy  in  every 
civil  action." 

§  11.  Power  of  Appointment  in  Appellate  Courts. — This  power 
is  generally  confined  to  courts  having  original  jurisdiction," 
and  is  rarely  exercised  by  those  having  appellate  jurisdiction 

1  N.  Y.  Code  Civil  Proc. ,  §  712.  « Second  Ward  Bank  v.  Upraan,  12 

"  Fellows  «.   Ileermans,  13  Abb.  Wis.  499. 

Pr.  CN.  B. )  1 .  f  In  Tennessee  the  Appellate  Court 

^  Skinner  v.  Maxwell,  66  N.  C.  45.  appointed  a  receiver  for  the  property 

Battle  V.  Davis,  Id.  252.  in  controversy  in   a  case    pending 

*  Quiggle  V.  Tnimbo,  56  Cal.  626.  before  it  on  appeal.  West ».  Weaver, 

*  Landrum  v.  Chamberlin,  73  Ga.  3  Heisk.  589. 
727. 
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only ;  and,  when  it  becomes  necessary  for  sucli  courts  to 
appoint  a  receiver,  in  order  to  enforce  their  powers  as  courts 
of  appeal  and  for  the  due  administration  of  justice,  they  must 
have  jurisdiction  of  the  suit  by  appeal  and  of  the  person 
against  whom  the  remedy  is  sought.* 

The  United  States  Supreme  Court  has  refused  an  applica- 
tion for  the  appointment  of  a  receiver,  saying,  however,  that 
it  would  not  undertake  "  to  decide  whether  a  case  may  not 
arise  in  which  we  would  exercise  the  power  of  appointing  a 
receiver  pending  an  appeal  to  this  court."^ 

§  12.  Statutory  Power  to  be  Exercised  by  the  Ofacer  designated. 
— Where  the  statute  provided  that  "  receivers  can  only  be 
appointed  by  the  Chancellor,"  and  declared  that  the  Eegister 
had  no  power  to  appoint  receivers,  an  order  of  the  Chancel- 
lor directing  that  a  receiver  be  appointed,  and  referring  the 
matter  to  the  Eegister  "  to  appoint  a  fit  and  proper  person 
to  be  receiver  "  and  to  approve  his  bond,  etc.,  was  held  by  a 
divided  court  to  be  a  nullity,  and  a  writ  of  prohibition  was 
issued;'  but  the  Chancellor  might  properly  have  referred  the 
matter  to  the  Eegister  to  select  and  recommend  a  proper 
person  to  be  appointed  by  the  Chancellor.* 

§  13.  Of  Appointments  in  Vacation. — Under  the  general  rule 
that  where  a  law  authorizes,  or  contemplates,  the  doing  of  an 
act  by  a  court,  it  may  or  must  be  done  by  the  court  in  term,  and 
cannot  be  done  by  the  judge  in  vacation,  an  appointment  of  a 
receiver  by  a  judge  in  vacation  and  the  taking  and  approval 
of  his  bond  by  the  clerk  in  vacation,  both  of  said  acts  being 
required  by  the  statute  to  be  done  by  the  court,  were  held  to 
be  void.^ 

In  Indiana,  under  the  Code  of  Procedure,  the  courts  have 
the  same  power  to  appoint  receivers,  and  for  the  same  pur- 
poses, as  pertained  to  courts  of  equity  prior  to  the  adoption 

'Kerr  ^.  White,    7    Baxter,  394;  3 ^a!;)«/-«e Morgan Smith,33 Ala. 94. 

Allen  V.  Harris,  4  Lea,  190.  ''Ibid. 

2  Pacific  R.  R.  of  Mo.  v.  Ketchum,  ^  Newman  v.  Hammond,  46  Ind.119. 
95  U.  S.  1. 
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of  the  Code,  and  by  statute  they  may  appoint  receivers  in 
vacation.' 

In  Virginia  a  receiversljip  in  a  judgment  creditor's  suit  is 
incidental  to  an  injunction,  and  as  an  injunction  may  be 
granted  in  vacation,  so,  also,  a  receiver  may  be  appointed  in 
vacation.^ 

The  appointment  of  a  receiver  in  vacation  is  not  specified 
in  the  statutes  of  Illinois  prescribing  the  powers  of  Circuit 
judges  in  vacation,  and  so  an  order  of  a  State  court  appoint- 
ing a  receiver  over  a  railway  in  vacation  is  a  nullity,  and  the 
seizure  of  the  property  by  a  receiver  subsequently  appointed 
in  a  Federal  court  is  no  interference  with  the  State  court.^ 

Under  the  statutes  of  California  a  judge  at  chambers  has 
power  to  appoint  a  receiver,  and  that  too  upon  an  ex  parte 
application.* 

The  pendency  of  a  plea  to  the  jurisdiction  of  the  court 
necessarily  precludes  all  further  action  of  the  court  till  it  is 
decided,^  and  pending  such  plea  a  receiver  will  not  be  ap- 
pointed; but,  in  order  to  guard  against  the  abuse  of  dilatory 
pleas,  the  court  will  order  an  immediate  hearing  or  trial  of 
the  plea." 

§  14.  Adjudications  Concerning  the  Powers  of  Certain  State 
Courts. — In  New  York  it  has  been  held  that  the  Superior  Court 
has  no  authority  to  appoint  a  receiver  to  take  the  effects  and 
wind  up  the  affairs  of  a  foreign  corporation,'  and  that  the  Su- 
preme Court,  being  a  court  of  general  jurisdiction,  has,  by 
statute,  jurisdiction  to  appoint  receivers  in  cases  of  insolvent 
corporations.  And  when  an  order  is  made  appointing  such 
an  officer,  the  presumption  is  that  all  things  were  done  which 
were  required  by  the  statute  to  be  done,  in  order  to  authorize 

'  Pressley  v.  Lamb.  105  Ind.  171 ;  ^  Hammock  «.  Loan  and  Trust  Co., 

First  Nat.  Bank  v.  U.  8.  Encaustic  105  U.  S.  77. 

Co. ,  Id.  227 ;  Bitting  v.  Ton  Eyck,  85  *  Real  Estate  Associates  «.  Superior 

Ind.  357.     See  the  case  last  cited  and  Court,  60  Cal.  223. 

Ilursh  v.  Hursh,  99  Ind.  500,  as  to  i*  Cousins  v.  Smith,  18  Vesey,  164. 

the  practice  and  procedure.  « Ewing  v.  Blight,  3  Wall.  Jr.,  139. 

« Smith  V.  Butcher,  28  Gratt.  144.  ^  pay  ^.  United  States  Car  Spring 

Co.,  2Duer(N.  Y.),  608. 

14 


CHAP.   II.]  OF  THE   COUKT.  §  16  • 

it  to  make  such  order ;'  also  that  an  order  appointing  a  re- 
ceiver tinder  statutes  of  1848,  ch.  226,  may  be  entered  by 
the  justice  making  it,  at  any  term  of  the  court,  in  the  same 
manner  as  other  orders.'' 

In  Maine  the  act  of  1842,  ch.  32,  has  been  declared  to  be 
constitutional,  and  by  it  the  Supreme  Court,  sitting  in  equity, 
has  the  power  to  sequestrate  the  whole  assets  of  an  incor- 
porated savings  institution,  on  application  of  the  trustees  or 
a  depositor,  and  place  the  same  in  the  hands  of  a  receiver, 
that  a  just  and  equitable  distribution  thereof  may  be  made 
among  all  the  depositors,  according  to  the  amounts  due  them 
respectively,  whenever  such  institution  shall  not  have  suffi- 
cient assets  to  pay  and  discharge  in  full  all  just  and  legal 
claims  upon  it.^ 

In  Missouri  the  Circuit  Court  has  inherent  power,  inde- 
pendent of  any  statute,  to  appoint  a  receiver  in  settlement 
of  partnership  affairs,  where  there  is  no  statute  depriving  it 
of  such  power." 

In  Mississippi  a  Circuit  judge  has  no  power,  under  any 
circumstances,  to  appoint  a  receiver  in  a  case  pending  in  the 
Court  of  Chancery,  either  in  vacation  or  term  time." 

In  North  Carolina  the  Superior  Court  of  one  county  will 
not  order  the  abatement  of  a  nuisance  created  by  a  railroad 
corporation  whose  property  is  in  the  possession  of  a  receiver 
appointed  by  the  Superior  Court  of  another  county."  And 
in  the  same  State,  under  the  acts  of  1877,  ch.  223,  and  1879, 
ch.  63,  motions  for  the  appointment  of  a  receiver  may  be 
made  before  the  resident  judge  of  the  district,  or  one  as- 
signed to  the  district,  or  one  holding  its  courts  by  exchange, 
at  the  option  of  the  mover." 

§  15.  Conflict  of  Jurisdiction  as  to  the  Appointment  Between 
Courts  of  the  Same  State. — As  between  courts  of  the  same  State 

1  Potter  ^^  Merchants  Bank,  28  N.  ^  Alexander  v.  Manning,  58  Miss. 

Y.  641.  634. 

-  Stewart  ?5.  Beebe,  28  Barb.  34.  ^  Brown  v.  Carolina  Central  Ry. 

^Savings  Institution  v.  Makin,  23  Co.,  83  N.  C.  128. 

Me.  360.  "^  Corbin  v.  Berry,  83  N.  C.  27. 

•*  Cox  v.  Volkert,  86  Mo.  505, 
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when  a  receiver  has  been  appointed  by  one  court  and  lias  ob- 
tained possession  of  the  property  or  fund  over  which  he  was 
appointed,  he  cannot  be  in  any  manner  interfered  with  by  a 
receiver  subsequently  appointed,  or  by  any  proceeding  what- 
ever in  any  other  action  brought  in  any  other  court.  The 
court  which  first  appoints  a  receiver  has  the  sole  disposition 
of  the  fund  or  property  received  by  him  as  such,  and  is 
bound  in  the  exercise  of  its  judicial  powers  to  make  admin- 
istration of  it.' 

On  the  same  principle  an  application  for  the  appointment 
of  a  receiver  made  to  a  United  States  Court  was  refused,  it 
appearing  that  a  receiver  had  already  been  appointed  by  a 
similar  court  in  another  district  of  the  same  State ;  and  the 
court  held  that  "not  till  the  proceedings  in  the  first  suit  have 
so  resulted  that  the  property  is  no  longer  in  the  possession 
of  the  court  through  its  receiver,  can  any  other  court  or  par- 
ties interfere  with  it."^  Nor  will  such  court  entertain  any 
motion  to  remove  or  otherwise  interfere  with  a  receiver  ap- 
pointed by  another  court.  The  parties  aggrieved  must  seek 
redress  in  the  court  which  has  appointed  the  receiver.^ 

In  New  York  it  has  been  held  that  an  order  of  a  court  of 
one  of  several  counties  through  which  a  railroad  ran,  ap- 
pointing a  receiver  for  the  railroad,  was  without  jurisdiction 
and  void,  the  court  not  being  in  the  county  where  the  prin- 
cipal business  office  of  the  road  was  located,  or  in  an  adjoin- 
ing county,  as  required  by  sec.  1,  chap.  78,  of  the  laws  of 
1883.* 

§  16.  The  Recognition  of  the  Receiver  of  One  Court  by  Another 
is  Not  of  Right. — But  it  is  well  settled  in  this  country  that 
receivers  appointed  by  one  jurisdiction  are  not  entitled  as 
of  right  to  recognition  in  other  jurisdictions,  and  that  courts 
of  equity  cannot  acquire  extra-territorial  jurisdiction  over 

'  Stearns  v.  Steams,  16  Miss.  167 ;  »  Young  v.  Montgomery  &  E.  R. 

O'Mahony  v.   Belmont,   37    N.   Y.  Co.,  2  Woods.  606. 

Super.  Ct.  380 ;  McCarthy  v.  Peake,  "  Ibid. 

18  How.  Pr.     8.  c,  9  Abb.  Pr.  164;  ^U.  S.  Trust  Co.  v.  N.  Y.,  W.  S. 

Pugh  V.  Brown,  19  Ohio  202,  211.  &  B.  R.  R.  Co.,  67  How.  Pr.  390. 
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§  16 


property  by  appointing  receivers.'  This  principle  lias  been 
recently  applied  by  the  United  States  Circuit  Court  for  the 
Northern  District  of  Illinois,  in  a  case  where  receivers,  ap- 
pointed by  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Missouri,  for  the  management  of  railroads  part  of 
which  were  within  the  jurisdiction  of  the  former  court,  were 
removed  by  that  court  and  replaced  by  one  of  its  own  ap- 
pointment, for  the  control  of  the  roads  within  its  jurisdiction." 
Where  two  persons  were  on  the  same  day  appointed  re- 
ceivers of  an  insolvent  bank  by  different  justices,  it  was 
held,  that  both  could  not  act,  and  that  the  question  which  of 
them  was  entitled  to  the  assets  of  the  bank  must  be  deter- 
mined as  a  legal  right,  and  depended  on  the  priority  of  judi- 
cial action  on  the  petitions  for  the  appointment  of  a  receiver, 


1  Booth  «.  Clark,  17  How.  322. 

2  Atkins  V.  Wabash,  St.  L.  &  P.  Ry. 
Co.,  29  Fed.  Rep.  161.,  reported  also 
as  Central  Trust  Co.  v.  Wabash  St. 
L.  &  Pac.  Ry.  Co.,  1  Ry.  &  Corp.  L. 
J.  12.  The  court,  Gresham,  J. ,  said : 
"It  is  insisted  .  .  .  that  when 
the  Wabash  bill  was  filed  at  St.  . 
Louis,  and  the  court  there  appointed 
receivers  it  acquired  primary  and 
paramount  jurisdiction  over  the  Wa- 
bash property  and  system  through- 
out its  length  and  breadth,  and  that 
all  persons,  including  the  creditors 
whose  bonds  were  secured  by  senior 
sectional  mortgages  on  property,  no 
part  of  which  is  in  the  State  of  Mis- 
souri, must  go  to  that  court  to  en- 
force their  rights  and  liens,  and  that 
no  other  court  can  remove  the  re- 
ceivers. If  by  the  mere  force  of  its 
own  orders  the  court  at  St.  Louis 
had  acquired  the  legal  custody  of  the 
res — the  entire  Wabash  property — it 
would  be  alike  the  duty  and  the 
pleasure  of  this  court  to  aid  that 
court  in  the  exercise  of  its  primary 
jurisdiction  ;  but  this  court  feels  ob- 
liged to  take  a  different  view  of  its 


duties  and  of  the  law.  Cases  may 
be  found  in  which  the  English  courts 
have  appointed  receivers  over  prop- 
erty, or  assets  in  their  jurisdictions 
and  foreign  countries,  but  this  has 
been  done  only  where  the  parties  in- 
terested in  the  property  were  per- 
sonally before  the  court  and  subject 
to  its  orders. "  It  must  be  noted  that 
in  this  case  the  Illinois  court,  upon 
a  bill  filed  on  the  day  the  appointment 
of  receivers  was  made  by  the  Mis- 
souri court,  had  adopted  and  approv- 
ed the  orders  of  that  court  and  had 
appointed  the  same  receivers,  direct- 
ing them  to  take  possession  of  all 
the  property  in  Illinois,  reserving 
to  itself  "power  to  make  such  fur- 
ther orders  in  the  premises  as  may 
seem  to  be  necessary,"  and  that  the 
present  application  was  for  the 
foreclosure  of  a  prior  mortgage  cov- 
ering roads,  none  of  which  were  in 
Missouri,  while  the  receivers  had 
been  appointed  on  an  application  to 
foreclose  a  later  general  mortgage 
covering  the  entire  "Wabash  sys- 
tem," of  which  such  roads  formed  a 
part. 
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without  regard  to  the  time  of  the  verification  of  the  papers, 
or  the  time  of  actually  getting  possession  of  the  assets.' 


§  17.  Between  Courts  of  Different  States. — The  several  States 
of  the  United  States  being  independent  governments  and 
foreign  to  each  other  in  all  matters  not  expressly  dele- 
gated to  the  general  government,  the  law  with  respect  to  the 
force  and  efiect  of  the  acts  of  the  courts  of  one  State  in  another, 
remains  as  if  they  were  not  politically  associated,  the  well 
settled  rule  being  that  the  laws,  judgments,  &c.,  of  one  State 
have  no  force  beyond  the  limits  of  such  State ;  but,  as  among 
foreign  nations,  considerations  of  comity  and  international 
courtesy  have  intervened  to  allow  the  laws,  judgments,  <fec. 
of  one  nation  to  take  effect  in  another,  when  the  administra- 
tion of  justice  so  requires,  and  when  the  foreign  law  or 
judgment  does  not  injuriously  affect  the  citizens  of  the  accom- 
modating nation,  so  among  the  several  States  this  rule  has 
been  observed,  and  has,  indeed,  been  extended  beyond  its 
application  among  foreign  nations,  by  reason  of  the  more 
intimate  commercial  relations  between  them  and  because 
of  their  political  association  as  equal  members  of  one  gov- 
ernment. 

These  principles  are  applied  to  the  appointment  of 
receivers,  and  are  well  stated  by  Barrow,  J.,  in  a  case  where 
the  claim  of  the  foreign  receivers  was  not  allowed  to  pre- 
vail against  a  prior  lien :  "  The  receivers,  who  assert  this 
claim  here,  are  merely  the  servants  of  the  court  in  New  York, 
having  legal  authority  co-extensive  only  with  the  jurisdiction 
of  the  court  by  whom  they  were  appointed.  Upon  princi- 
ples of  comity,  often  recognized  and  always  acted  on,  except 
when  they  come  in  conflict  with  paramount  rights  of  suitors 
in  our  courts,  they  might  be  admitted  here  to  protect  the 
interests  and  enforce  the  claims  of  the  corporation,  of  whose 
affairs  they  are  the  legal  guardians  there.  But  equity  does 
not  require  us  to  permit  the  exercise  of  such  privileges  to  the 

'  People  V.  Central  City  Bank,  53  Barb.  412. 
18 


CHAP.   II.]  OF  THE   COURT.  §   19 

detriment  of  our  own  citizens,  who  are  pursuing  appropriate 
legal  remedies  in  this  court.'" 

§  18.  Restriction  of  the  Principle  of  Comity. — The  principle 
of  comity,  however,  is  carefully  restricted  to  cases  where  no 
vested  or  acquired  rights  of  the  citizens  of  the  State  ex- 
tending such  comity  will  be  affected  injuriously;  as  where 
creditors  of  a  foreign  corporation  have,  by  proper  proceed- 
ings, acquired  liens  by  attachment  in  their  own  state,  and  a 
claim  to  the  property  subjected  to  such  liens  is  made  by  re- 
ceivers appointed  by  the  foreign  State.''  It  is  also  a  well- 
established  general  rule,  founded  upon  reasons  of  public 
policy,  that  the  courts  of  one  State,  or  country,  cannot  make 
a  decree  ordering  the  conveyance  of  land  situated  in  another 
jurisdiction,  which  will  be  recognized  as  valid  and  binding 
by  the  courts  of  that  State. ^ 

§  19.  Extension  of  the  Same  Principle. ^Pending  proceed- 
ings in  foreclosure  against  a  railroad  in  Kentucky,  a  creditor, 
being  a  resident  of  that  State,  attached  property  covered  by 
the  mortgage  found  in  Ohio,  and  claimed  a  lien  prior  to  the 
right  of  a  receiver  subsequently  appointed  by  the  court  in 
Kentucky.  It  was  held  by  the  Ohio  Supreme  Court  that, 
under  comity  between  States,  the  receiver  might  assert  his 
claim  in  an  Ohio  court  where  his  right  did  not  conflict  with 
the  rights  of  citizens  of  that  State."  It  is  also  said  that, 
where  attachments  are  levied  against  a  railroad  before  a 
receiver  is  appointed,  in  a  suit  pending  before  a  Federal 

'  Hunt  V.  Columbian  Ins.  Co.,  55  foreign  State.     For  a  discussion  of 

Me.  290.    See  also  Willitts  v.  Waite,  this  question  see  2  Kent's  Com.  (13 

25  N.  Y.  577;  Taylor  v.  Columbian  ed.)406,with  cases  cited,  and  see  also 

Ins.    Co.,   14  Allen,  353;    Hoyt  v.  Story's  Conflict  of  Laws,§§  419,  ei«eg. 

Thompson,  5  N.  Y.  330 ;     Hoyt  v.  » Moseby  v.  Burrow,  52  Tex.  396, 

Thompson's  Exr.,  19  N.  Y.  207.  404,  citing  White  v.  White,  7  Gill  & 

■^  Hunt  V.  Columbian  Ins.  Co.,  55  J.  210;    Page  i).  McKee,  3  Bush. 

Me.  290.     This   question  has  been  (Ky.)  135 ;  Watts «.  Waddle,  6  Pet. 

most  frequently  considered  in  cases  400  ;  Paschal  v.  Acklin,  27  Tex.  173. 

where  an  assignment  in  insolvency  ^  Bank  v.  McLeod,  38  Ohio  St 

or  bankruptcy  has  been  made  in  the  174  (1882). 
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coui-t  in  another  State,  tliey  will  not  be  affected  bj  his  sub- 
sequent appointment.' 

Where  a  receiver  duly  appointed  with  power  to  sell  and 
convey  the  property  of  a  corporation,  assigns  an  indebted- 
ness due  to  it  from  a  citizen  of  another  State,  such  assign- 
ment has  been  held  sufficient  to  give  the  purchaser  the  right 
to  bring  an  action  in  the  courts  of  such  other  State  for  the 
purpose  of  collecting  the  indebtedness.^  Where  a  receiver 
has  been  appointed  by  a  State  court  the  court  of  another 
State  may,  when  necessary,  appoint  an  ancillary  receiver  in 
such  State." 

*'  The  nature  of  the  union  between  the  States,  as  members 
of  a  common  government,  the  vital  interests  which  bind 
them  together,  should  lead  us  to  presume  a  greater  degree 
of  comity  in  commercial,  as  well  as  in  political  affairs,  than 
we  should  be  authorized  to  presume  between  States  wholly 
foreign  to  each  other."* 

§  20.  Between  State  and  Federal  Courts. — The  peculiar  sys- 
tem of  dual  government  created  by  the  adoption  of  the  con- 
stitution of  the  United  States,  which  reserves  to  the  several 
States  all  powers  not  delegated  by  them  to  the  general  gov- 
ernment, is  notably  illustrated  in  the  organization  of  United 
States  courts  having  jurisdiction,  conferred  by  federal  statu- 
tory law,  over  territory  within  the  limits  of  the  individual 
States.  In  many  cases  their  jurisdiction  is  concurrent  with 
that  of  the  State  courts,  and  many  important  questions  as 
to  their  relative  powers  and  duties  have  been  the  subject  of 
consideration  and  decision. 

The  same  principle  of  comity  which  has  already  been  no- 
ticed as  actuating  the  settlement  of  similar  questions  be- 
tween courts  of  the  different  States,  has  been .  invoked  for 
their  determination,  until  the  rule  is  now  well  settled  by  the 
practice  of  the  courts  under  both  systems,  that  the  court 

'  South  Carolina  R.  R.  Co.  v.  Peo-  « Wifliams   v.    Hintermeister,    26 

pie's  Savings  Institution,  64  Ga.  18.  Fed.  Rep.  889. 

"  Uoyt  V.  Thompson,  5  N.  Y.  320,  '•Johnson,  J.,  in  Bank  v.  McLeod, 

revei-sing  s.  c,  3  Sandf.  416.  38  Ohio  St.  174  (1882). 

20 


CHAP.   II.]  OF  THE   COURT.  §   20 

whicli  first  acquires  jurisdiction  of  tlie  res,  or  subject  matter, 
will  retain  such  jurisdiction  until  tlie  final  disposition  of  the 
case.  While  this  rule  is  subject  to  limitations,  it  is  well 
settled  that,  while  the  property  is  in  possession  of  a  court, 
either  actually  or  constructively,  that  court  is  bound  to  pro- 
tect its  possession  from  the  process  of  other  courts.^  On 
the  other  hand,  so  long  as  such  possession  is  not  disturbed 
or  questioned,  parties  may  litigate,  in  the  same  court  or  else- 
where, questions  concerning  the  ultimate  right  and  title  to 
the  property.'^  Its  receiver  will  not  be  disturbed  in  his  j)os- 
session  by  other  courts  acting  after  his  appointment.^ 

It  has  been  held  that  the  actual  taking  possession  of  prop- 
erty by  a  receiver  is  not  required  to  invest  a  court  having 
cognizance  of  the  .subject-matter  with  exclusive  control,  but 
such  control  is  recognized  in  a  court  of  competent  jurisdic- 
tion from  the  time  it  first  takes  cognizance  of  the  contro- 
versy.* 

A  Federal  court  has  insisted  upon  exercising  the  exclusive 
control  obtained  by  its  having  first  had  cognizance  of  the 
matter  in  controversy,  in  a  case  where  a  receiver  was  ap- 
pointed by  a  State  court,  in  the  interval  between  the  filing  of 
an  insufficient  bill  and  the  filing  of  an  amended  bill  in  the 

'  Buck  «.  Colbath,  3  Wall.  334,342 ;  Ct.  188 ;  Bruce  v.  M.  &  K.  R.  R.  Co. 

Andrews  v.  Smith,  19  Blatchf .  100.  16  Fed.  Rep.  342 ;  Beecher  v.  Binin- 

2  The  Holliday  Case,  27  Fed.  Rep.  ger,  7  Blatchf.  170 ;  In  re  Clark  «. 
830,  843.  Bininger,  4  Benedict,  88 ;  Conkling 

3  Blake  «.  Alabama  &  C.  R.  R.  Co. ,  i).  Butler,  4  Biss.  22. 

6  Nat.  Bank.  Reg.  331;  Keep  ^.Michi-  ^  Union  Trust  Co.  v.  The  Rockford 
ganL.S.R.Co.,  6  Chicago  Leg.  News,  Rock  Island  &  St.  Louis  R.  R.  .Co., 
101;  Sedgwick  ®.  Menck,  6  Blatchf.  6  Biss.  197.  But  see  Merchants'  & 
156.  8.  c,  1  Nat.  Bank.  Reg.  675;  Al-  Planters'  Nat.  Bank  «?.  Trustees  of 
den  «?.  Boston,  H.  &E.  R.'Co.,  5Nat.  Masonic  Hall,  63  Ga.  549,  where  on 
Bank.  Reg.  230 ;  Bill  v.  New  Alb.  R.  application  of  adjudgment  creditor  the 
R.  Co.,  2  Biss.  390;  Union  Trust  Co.  State  court  appointed  a  receiver 
«.  Rockford,  R.  I.  &  St.  L.  R.  Co.,  while  a    similar    application    by  a 

7  Chicago  Leg.  News,  33 ;  Storm  v.  stockholder  of  the  defendant  was 
Waddell,  2  Sandf.  Ch.  494;  Hutchin-  pending  in  the  United  States  Court, 
son  V.  Green,  6  Fed.  Rep.  833;  Spin-  the  judgment  creditor  not  being 
ning  ®.  Ohio  L.  Ins.  «fe  Tr.  Co.,  2Dis-  made  a  party,  and  the  application 
ney,  336;  May  v.  Printup,  59  Ga.  being  apparently  made  to  oust  the 
129;  Eisenmann  v.  ^hill,  1  Cin.  Super.  State  court  of  its  jurisdiction. 
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Federal  coui't.'  A  receiver  appointed  by  a  Federal  court  has 
no  greater  power  as  to  bringing  actions  in  the  State  courts 
than  one  who  is  appointed  by  the  State  courts.'' 

§  21.  Conflict  Between  an  Assignee  in  Bankruptcy  and  a  Re- 
ceiver.— While  the  National  Bankruptcy  Law  was  in  force  the 
question  under  review  was  frequently  before  the  courts,  in 
cases  where  bankruptcy  proceedings  were  instituted  by  or 
against  debtors  after  their  property  was  in  the  custody  and 
control  of  receivers  apj^ointed  by  the  State  courts.  Apply- 
ing the  rule  as  above  stated,  the  State  courts  have  retained 
the  jurisdiction  acquired  by  them  over  such  property  be- 
fore the  Bankrupty  courts  had  cognizance  of  the  subject 
matter.^  In  the  last  named  case  it  was  held  that  a  receiver 
appointed  by  a  court  of  the  United  States  who  had  inter- 
fered with  the  possession  of  a  receiver  previously  appointed 
by  the  State  court  could  be  punished  as  for  a  contempt  of 
the  latter  court. 

This  claim  of  the  State  courts  has  been  fully  recognized  by 
those  of  the  United  States,*  but  the  decisions  are  not  entirely 
uniform.*  Where,  however,  a  receiver  was  appointed  in  pro- 
ceedings in  the  State  court  which  were  unauthorized,  such 
appointment  was  held  to  be  no  defense  in  favor  of  the  re- 
ceiver as  against  an  assignee  duly  appointed  by  the  Bank- 
ruptcy Court." 

§  22.     In  Foreclosure  Proceedings. — Similarly,  where  a  party 

'Seeadecisionby  Druramond,  J.,  diet,  88;  Davis  v.  Railroad  Co.,  1 

in  Gaylord  v.  Fort  Wayne,  M.  &  Cin.  Woods,  661 ;  Beeeher  «.  Bininger,  7 

II.  Co.  (U.  S.  Cir.  Ct.,  Dist.  of  Ind.,  Blatchf.  17,0;  Aldon  v.  Boston,  H.  & 

1875),  6  Biss.  286,  quoted  at  length  E.  R.  Co.,  5  Nat.  Bank.  Reg.  230; 

by  Mr.  High.     High  on  Receivers  Sedgwick  v.  Menck,  6  Blatchf.  156! 

C2d  0(1.).  47.  et  neq.  g.  o.,  1  Nat.  Bank  Reg.  675;  In  re 

''  Battle  V.  Davis,  66  N.  C.  252.  Hulst,  7  Benedict,  17. 

^WatkinstJ.  Pinckney,3Edw.,Ch.  "pjatt  v.  Archer,  9  Blatchf.  559; 

533;  Storm  ©.Waddell,  2  Sandf.,  Ch.  In  re  Merchants'  Ins.  Co.,  3  Biss. 

494;     Eisenmann    v.   Thill,   1    Cin.  162. 

Super.  Ct.  188 ;  Spinning  t.  Ohio  L.  « Buchanan  t.  Smith,  16  Wall,  309. 

Ins.  &  Tr.  Co.  2  Disnoy,  336.  8.  c,  7  Nat.  Bank.  Reg.  513. 

*  In  re  Clark  h,  Bininger,  4  Bene- 
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inaugurated  proceedings  in  foreclosure  in  a  State  court  after 
he  has  begun  a  similar  suit  in  a  Federal  court,  and  before 
adjudication,  and  the  State  court  appointed  a  receiver  and 
made  a  decree  of  foreclosure,  under  which  a  sale  was  made, 
the  Federal  court  regarded  the  action  of  the  State  court  as 
an  interference,  and,  on  application  of  a  bondholder,  ap- 
pointed a  receiver  and  proceeded  to  adjudicate  the  rights  of 
all  who  had  been  before  it.' 

In  recognition  of  the  same  principle,  the  State  courts  have 
refused  to  take  cognizance  of  a  suit  to  foreclose  when  the 
mortgaged  property  was  in  the  possession  of  a  receiver  ap- 
pointed by  a  Federal  court,  and  has  relegated  the  applicants 
to  that  court  for  relief  f  but  in  a  case  involving  the  rights  of 
several  mortgagees  of  a  steamboat,  besides  judgment  and 
execution  creditors,  attaching  creditors  and  libellants  in  ad- 
miralty, at  whose  suit  the  United  States  marshal  had  taken 
possession  of  the  vessel,  it  was  held  that  the  State  court 
would,  upon  motion  of  one  of  the  mortgagees,  appoint  a  re- 
ceiver to  represent  the  claimants  other  than  those  having 
filed  libels,  and  for  the  purpose  of  obtaining  for  distribution 
in  the  State  court,  should  the  Federal  court  see  fit,  any  sur- 
plus remaining  in  the  latter  court  from  the  proceeds  of  the 
vessel  after  the  claims  of  the  libellants  had  been  satisfied.' 
But  a  Federal  court,  in  one  instance  at  least,  took  cognizance 
of  an  action  to  foreclose  when  the  property  was  in  posses- 
sion of  a  receiver  of  a  State  court  in  a  similar  action,  taking 
the  ground  that  it  could  not  disown  its  jurisdiction;  but  it 
refused  to  interfere  with  the  receiver  or  to  molest  his  posses- 
sion.* 

§  23.  Instances  of  the  Application  of  the  Principle  of  Comity 
Between  the  Federal  and  State  Courts. — A  receiver  being  the 

'Bill  V.  New  Albany,  etc.,  K.  R.  Milwaukee  &  Minn.  R.  R.  Co.,  20 

Co.  2  Biss.  390.     Consult  also  Union  Wis.  165. 

Trust  Company  iJ.  Rockford,  Rock  =*  Thompson??. Van Yechten,5Duer. 

Island  &  St.  Louis  R.  R.  Co.,  6  Biss.  (N.  Y.)  618. 

197.  4;Mei.cantile  Trust  Co.  ■».  Lamoille 

-Milwaukee  &  St.  P.  R.  R.  Co.  v.  Valley  R.  R.  Co.,  16  Blatchf.  324. 

23 


§  23  LAW   OF  RECEIVERS.  [CHAP.   II. 

officer  of  the  court  which  appoints  him,  and  being  subject 
only  to  the  control  of  that  court,  an  application  to  a  Federal 
court  for  an  accounting  by  a  receiver  appointed  by  a  State 
court  will  be  denied  and  the  aggrieved  party  referred  to  the 
State  coui*t  for  his  remedy;'  nor  wiU  a  State  court  grant  a 
writ  of  assistance  to  the  receiver  of  another  State  court  to 
enable  him  to  obtain  possession  of  property  already  in  the 
hands  of  a  receiver  acting  under  the  United  States  court." 
So  a  State  court  has  refused  to  enforce  the  payment  of  a  judg- 
ment recovered  against  a  railway  for  damages  to  property,  as 
against  the  receiver  appointed  by  a  Federal  court  for  the 
railway,  and  this  was  so  held  where  a  State  statute  contained 
a  provision  for  the  enforcement  of  such  judgments  out  of  funds 
in  the  hands  of  receivers  or  agents,  and  the  judgment  creditor 
was  required  to  resort  to  the  Federal  court  for  leave  to  sue 
the  receiver,  or  for  an  order  upon  him  to  pay  the  judgment. ' 

J  Conkling  v.  Butler,  4  Biss.  22.  ^ Ohio  &  M.  R.  R.  Co.  v.  Fitch.,  20 

2  Gelpeke  v.  Milwaukee  &  H.  R.  R.     Ind.  498. 
Co.,  11  Wis.  454. 
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CHAPTEE  III. 

WHO   MAY  BE  APPOINTED   A  RECEIVER. 

§  24.  The  Receiver  must  be  an  Indifferent  Person. 
§  25.  Tlie  Selection  is  a  Matter  of  Discretion. 
§  26.  When  the  Parties  Agree  upon  a  Person  for  Receiver. 
§  27.  Generally  a  Party  to  the  Suit  is  Ineligible. 
§  28.  Eligibility  of  Relatives  of  the  Parties  to  the  Action. 
§  29.  Eligibility  of  Officers  acting  under  the  United  States. 
§  30.  The  Rule  as  to  Officials. 
§  31.  Eligibility  of  Solicitors  and  Legal  Advisers. 
§  32.  Eligibility  of  the  Clerk  of  a  Court. 
§  33.  Eligibility  of  Officers  and  Stockholders  of  Corporations. 
§  34.  One  Corporation  may  be  Appointed  Receiver  of  Another  Corpora- 
tion. 
§  35.  Eligibility  of  Trustees. 
§  36.  Eligibility  of  a  Next  Friend. 
§  37.  Eligibility  of  a  Mortgagee; 
§  38.  Eligibility  of  an  Administrator. 
§  39.  Of  Eligibility  in  General. 

§  40.  The  Review  of  the  Order  of  Appointment  on  Appeal. 
§  41.  (a)  The  Rule  in  New  York  and  Minnesota. 
§  42.  (b)  The  Rule  in  Indiana,  California,  Nevada  and  Ohio. 
§  43.  (c)  The  Rule  in  Pennsylvania,  Illinois,  Kansas  and  Tennessee. 
§  44.  {d)  The  Rule  in  Michigan,  Florida,  North  Carolina  and  New  Jersey. 
§  45.  («)  The  Federal  Supreme  Court  Rule. 
§  46.  The  Status  of  th«  Receiver  Pending  the  Appeal. 

§  24.  The  Receiver  Must  be  an  Indifferent  Person. — A  receiver 
being  an  officer  of  the  court  wliose  duty  it  is  to  receive  and 
preserve  the  property  in  conixo-v er^j,  pendente  lite,  on  behalf 
of  the  court  and  for  the  benefit  of  all  parties  in  interest,^  and 
being  so  clearly  a  representative  of  the  court  as  to  have  been 

IBank  v.  McLeod,  38  Ohio  St.  How.  Pr.  275;  Davis  v.  Duke  of 
174 ;  Booth  «.  Clark,  17  How.  322 ;  Marlborough,  2  Swanst.  108 ;  Hoop- 
Waters  v.  Carroll,  9  Yerg.  102 ;  Ba-  er  «.  Winston,  24  111.  353 ;  Kaisers, 
ker  -».  Administrator  of  Backus,  32  Kellar,  21  Iowa,  95 ;  King  v.  Cutts, 
111.  79 ;  Devendorf  v.  Dickinson,  21  24  Wis.   627 ;  Osbom  v.   Heyer,  2 
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frequently  referred  to  as  the  "  hand  of  the  court,'"  it  is  of  the 
first  importance  that  the  person  appointed  shall  fully  and 
faithfully  represent  the  court,  having  no  such  personal  inter- 
terest  in  the  controversy  or  in  the  property  in  his  charge,  as 
would  prevent  the  exercise  of  his  duties  and  powers  without 
favor  to  any  of  the  parties. 

Although  there  may  be  nothing  against  the  character  or 
ability  of  a  person,  yet  if  he  have  a  private  interest  in  con- 
flict with  the  management,  he  will  not  be  selected  to  receive 
and  manage,  and  will  be  removed  if  he  already  lawfully  oc- 
cupies the  office."  There  may  be  cases,  however,  in  which  a 
court  will  be  justified  in  appointing  a  person  who  has  an  in- 
terest in  the  property  in  controversy,  as  where  a  mortgagee 
was  appointed  in  England  as  receiver  of  the  mortgaged  prop- 
erty, without  asking  him  for  additional  security,  the  prop- 
erty being  real  estate  in  the  "West  Indies." 

§  25.  The  Selection  is  a  Matter  of  Discretion. — The  selec- 
tion of  a  particular  person  to  act  as  receiver  is,  consequent- 
ly, a  matter  peculiarly  within  the  discretion  of  the  court,  hav- 
ing in  view  the  special  circumstances  of  each  case,  and  the 
fitness  of  the  candidate  for  the  position  by  reason  of  his  oc- 
cupation, experience  and  character.* 

Paige,  342 ;  Curtis  v.  Leavitt,  1  Abb.  tral  Trust  Co.  v.  Wabash,  St.  L.  & 

Pr.   274;    Brown  v.   Northrop,    15  Pac,  Ry.  Co.,  I  Ry.  &  Corp.   L.J. 

Abb.  Pr.(N.  8.)  333:  Corey  tJ.  Long,  12;   b.  c,  sub  nom,  Atkins  v.  Wa- 

43  How.  Pr.  497 ;  s.  c,  12  Abb.  Pr.  bash,  St.  L.  &  Pac.  Ry.  Co.,  29  Fed. 

(N.  S.)427;  Williamson  «.  Wilson,  1  Rep.  161  (1886). 
Bland.  418;    Ellicott  v.  Warford,  4        ^pavis  v.  Barrett,  13  L.  J.  (N.S.) 

Md.   80 ;    Van  Rensselaer  v.   Era-  Ch.  304.   In  this  case  the  report  says 

ery,  9  How.  Pr.  135;  Meier  v.  Kan-  that  "no  direct  authority  could  be 

sas  Pacific  R.  R.  Co.  5  Dill.  476.  But  produced  in  favor  of  the  application." 
see  Kellari).  Williams,  3  Rob.  (La.)        ^Lupton  v.  Stephenson,  11  Ir.  Eq. 

321.  484;  Cookes  «.  Cookes,  2  De  G.  J. 

'  Ellicott  7>.  Warford,  4  Md.   80 ;  &  S.   526;  Perry  i).  Oriental  Hotel 

Williamson  v.  Wilson,  1  Bland.418 ;  Co.,  L.  R.  5  Ch.  App.  420  ;William- 

Runyon  v.  Farmers'  &  Mech.  Bank,  son  v.  Wilson,  I  Bland.  418  ;  Smith 

3 Green's  Ch.  480;  Van  Rensselaer  v.    New  York  Con.  Stage  Co.,  28 

v.  Emery,  9  How.  Pr.  135.  How.  Pr.   208;  In  re  Empire  City 

« Tripp  1).  Chard  Ry.  Co.,  21  Eng.  Bank,   10  How.    Pr.  498;    Wynne 

L.  &Eq.  53.   To  the  same  effect  Cen-  ■».  Lord  Newborough,  15  Ves.  283. 
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As  in  other  cases  of  judicial  discretion  special  and  con- 
vincing circumstances  must  be  shown  to  secure  a  review  by 
an  appellate  court  of  its  exercise  by  an  inferior  tribunal. 

Lord  Justice  Knight  Bruce  well  stated  the  rule  when  he 
observed  that  "to  induce  the  court  to  act  in  such  a  case, 
against  the  decision  of  the  lower  judge  by  whom  the  selec- 
tion has  been  made,  it  would  be  necessary  to  find  some  (if 
I  may  use  the  expression)  overwhelming  objection  in  point 
of  propriety  of  choice,  or  some  objection  fatal  in  principle.'" 
And  Lord  Justice  Turner  in  the  same  case,  where  one  of  the 
defendants  had  been  appointed  receiver  of  rents  in  contro- 
versy, observed  that  "if  the  existence  of  diJBferences  and  dis- 
putes is  to  be  considered  as  a  question  of  principle  affecting 
the  appointment  of  a  receiver,  it  is  obvious  that  there  could 
hardly  be  any  case  in  which  it  would  not  be  competent  to  the 
parties  to  come  here,  by  way  of  appeal  from  the  appoint- 
ment of  a  receiver;  for  in  cases  where  receivers  are  appoint- 
ed it  is  almost  always  in  consequence  of  the  differences  and 
disputes  between  the  parties,"  and  his  Lordship  refused  to 
interfere  with  the  appointment.'^ 

But  in  a  case  where  a  wholly  unobjectionable  person  was 
proposed  by  the  defendants  and  rejected  by  the  inferior 
court,  and  it  was  plain  that  the  selection  of  another  per- 
son would  occasion  a  great  and  unnecessary  expense,  the 
appellate  court,  in  order  "to  save  expense,  and  treating  this 
as  a  question  of  principle,"  did  not  hesitate  to  order  a  change 
made."  And  where  the  person  nominated  did  not  under- 
stand the  care  of  machinery  of  which  he  was  to  have  charge, 
but  gave  an  undertaking  to  attend  to  the  directions  of  one 
who  did,  he  was  removed  by  the  Appellate  Court.* 

In  the  exercise  of  its  discretion  as  to  an  appointment,  the 
court  will  receive  suggestions  and  recommendations  from  the 
parties  in  interest.     The  recommendation  of  a  creditor  com- 


'  Cookes  V.  Cookes,  2  De  G.  J.  &        ''Lupton  d.  Stephenson,  11  Ir.  Eq. 
S.  526.  484.     Cf.  Lockhart  v.  Gee,  3  Tenn. 

2  Ibid.  Chan.  332  (Cooper  Chan.). 

2 Perry  v.  Oriental  Hotel  Co.,  L. 
R.  5  Ch.  App.  420. 
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ing  in  under  a  creditor's  bill  by  petition,  is  entitled  to  con- 
sideration in  making  the  appointment  of  a  trustee  to  sell  the 
property  sought  to  be  subjected,  although  the  validity  of  his 
claim  has  not  been  determined  upon ;  but  where  the  amount  of 
his  claim  does  not  appear  by  the  petition,  the  recommendation 
of  the  original  complainant  will  have  most  w^eight.'  It  is 
otherwise,  however,  in  the  Court  of  Chancery  in  Ireland, 
where  it  is  not  the  practice  to  appoint  a  person  who  is  agreed 
upon  by  the  parties.'' 

§  26.  When  the  Parties  Agree  Upon  a  Person  for  Receiver. — In 
case  the  parties  have  formally  agreed  upon  a  person  to  manage 
the  matters  to  be  placed  in  charge  of  a  receiver,  such  person 
will  be  favorably  considered  by  the  court  for  the  appoint- 
ment. Where  two  insurance  companies  established  a  joint 
general  agency  and  stipulated  that  upon  its  termination  the 
general  agent  should  close  up  its  affairs,  and,  on  the  happen- 
ing of  the  event,  one  of  the  companies  endeavored  to  pre- 
vent him  from  discharging  the  duties  devolving  upon  him 
under  th6  stipulation,  the  court,  on  application  of  the  other 
company,  issued  a  restraining  order  and  appointed  the  gen- 
eral agent  as  its  receiver  to  wind  up  the  affairs  of  the  agency.^ 
Where  a  bill  prays  for  the  appointment  of .  a  particular  per- 
son as  receiver,  and  such  person  is  appointed,  it  will  be  pre- 
sumed that  the  court  appointed  him  on  its  own  judgment, 
and  not  because  of  the  recommendation  or  prayer  of  the 
bill.* 

§  27.  Generally  a  Party  to  the  Suit  is  Ineligible. — In  England  a 
party  to  a  cause  cannot  propose  himself  as  a  receiver  with- 
out leave  of  court."  In  a  partnership  suit  relating  to  a  col- 
liery it  was  ordered  that  each  of  the  partners  who  should 

'Watkin8«).Woi-thington,2  Bland.  *  Davis  -n.  The  Duke  of  Marlbor- 

509.  ough,   2  Swanst.   118,  125 ;   Cox  v. 

« Leach  v.  Tisdal,  4  Ir.  Ch.  (N.  S.)  Champneys,  Jac.   576 ;   Bunbury  v. 

209.  Winter,  2  Jac.  &  W.  255  ;  Meaden  v. 

» Hanover  Fire  Ins.   Co.   v.  Qer-  Sealey,  6  Hare,  620 ;  8.  o.  18  L.  J. 

mania  Fire  Ins.  Co.,  33  Hun.  539.  (N.  S.)  Ch.  168. 

*  Johns  V.  Johns,  23  Ga.  31. 
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sliow  he  was  legally  a  partner,  might  have  the  liberty  to 
propose  himself  or  such  other  person,  being  a  practical 
miner,  as  he  should  think  fit  to  be  appointed  receiver.'  In 
a  similar  case  where  there  was  no  imputation  of  misconduct 
or  suspicion  of  insolvency  against  the  partners  defendants, 
one  of  them,  with  the  consent  of  the  complainants,  was  made 
receiver,  but  without  salary,  and  upon  giving  security  for  the 
management,  &c.^  Ordinarily  a  party  to  the  cause  will  not 
be  appointed  receiver  without  the  consent  of  the  other  party, 
but  exceptions  are  made  in  special  cases,  as  in  the  settlement 
of  certain  partnership  affairs.^ 

In  a  bankruptcy  case,  where  there  was  a  condition  of  a 
partnership  that,  upon  one  partner  dying  or  becoming  a  bank- 
rupt and  indebted  to  the  firm,  then  the  surviving  insolvent 
partners  might  deduct  the  deficiency  from  his  share  and  also 
hold  the  stock,  debts  and  property  as  their  own,  subject  to 
payment  and  indemnity  to  executors,  &c.,  or  assignees ;  so 
that  the  partnership  was  not  to  end  as  to  the  survivors,  a  sol- 
vent partner  was  appointed  receiver  of  the  partnership 
property,  but  without  a  salary."  The  court  has  given  per- 
mission to  a  defendant  heir  at  law  to  offer  himself  for  receiver, 
but  it  thereby  only  put  aside  the  disability  under  which  a 
party  ordinarily  labors  as  to  becoming  the  receiver  in  the 
cause. ^  When  an  action  is  brought  to  set  aside  an  assign- 
ment for  fraud,  it  is  a  strong  reason  against  appointing  a  per- 
son receiver  of  the  property  assigned,  that  he  was  a  party  to 
the  assignment."  But  upon  a  proceeding  in  New  York,  under 
the  revised  statutes,  for  the  voluntary  dissolution  of  a  cor- 
poration, the  president  of  the  company  may  be  appointed  a 
receiver,  if  not  otherwise  disqualified.'  And  a  creditor  may 
be  appointed  receiver  of  his  debtor's  property ;  but  a  non- 
resident is  not  competent.® 

'  Jeffery  v.  Smith,  1  Jac.  &  W.  297.  ^  Wraith    v.    N.    Y.    Consolidated 

5  Wilson  V.  Greenwood,  1  Swanst.  Stage  Co.,  18  Abb.  Pr.  419 ;  s.  c,  28 

483.  How.  Pr.  208. 

'■^Tn  re  Lloyd.  L.  R.  12  Ch.  D.  447.  ''  Matter  of  Eagle  Iron  Works,  8 

-« Ex  parte  Stoveld,  1  Glyn  &  Jam.  Paige,  385. 

307.  8  Chamberlain  v.  Gre9nleaf ,  4  Abb. 

^Fingal  v.  Blake,  2  Moll.  50.  N.  C.  92. 
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§  28.  Eligibility  of  Relatives  of  the  Parties  to  the  Action. — 
Tlie  fact  that  the  person  proposed  for  receiver,  is  related  to 
either  of  the  parties  interested  in  the  controversy,  raises  no 
presumption  that  he  will  be  prejudiced  in  favor  of  such  part}-, 
and  is  not  of  itself  a  disqualification ;  but  it  must  be  taken 
into  account  and  given  the  same  weight  which  experience  in 
other  associations  teaches  is  proper  and  judicious.  When 
in  addition  to  such  relationship,  there  is  a  record  of  active 
participation  in  the  controversy  on  behalf  of  any  of  the  parties, 
he  should  be  regarded  as  not  sufficiently  impartial  and  un- 
biassed to  act  as  receiver.' 

§  29.  Eligibility  of  Officers  acting  under  the  United  States. — 
From  the  principle  involved  in  the  English  case  of  The 
Attorney-General  v.  Day,'^  where  it  was  decided  that  a 
receiver-general  of  a  county  could  not  be  a  receiver  in  a 
cause,  it  is  believed  that  no  officer  of  the  United  States,  who 
has  given  bond  for  the  performance  of  his  office  and  whose 
property,  in  case  of  malfeasance,  could  be  swept  from  under 
him  (by  the  United  States  having  a  preference),  would  be  a 
fit  subject  for  the  situation  of  receiver.  However,  the  ques- 
tion has  never  come  before  pur  courts." 

§  30.  The  Rule  as  to  Officials. — In  the  older  English  cases 
the  question  of  the  eligibility  of  persons  holding  official 
positions  under  the  court  was  often  decided  by  determining 
whether  or  not  such  person  would  be  likely  to  be  called  on  to 
pass  upon  the  receiver's  accounts,  it  being  a  general  rule 
that  no  person  ought  to  control  his  own  accounts.*  On  this 
principle  it  was  held  that  a  master  in  chancery  could  not  be 
appointed  receiver."  And  the  same  reason  has  been  assigned 
in  this  country  for  the  exclusion  of  the  same  officer  of  court ; 


'  Williamson  d.  Wilson,  1  Bland  the  plaintiff,  was  removed  from  his 

418,    where  a  person   who  was    a  receivership, 
brother   of  one  of  the  parties  and        '■'  2  Madd.  246. 
son  of  a  creditor,  and  who  was  ad-        ^  Edwards  on  Receivers,  65. 
mitted  to  be  a  friend  and  agent  of        •»  Garland  ij.  Garland,  2  Ves.  137. 
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and  the  appointment  of  sncli  officer  was  held  sufficient  ground 
for  reversing  the  decree.* 

§  31 .  EHgibUity  of  Solicitors  and  Legal  Advisers. — The  same  rule 
was  applied  where  the  person  proposed  as  receiver  was  solic- 
itor under  a  commission  of  lunacy  f  and  where  he  was  solicitor 
in  the  cause."  In  an  important  Illinois  case,  however,  the  ex- 
clusion of  a  legal  adviser  of  the  complainant  from  eligibility  to 
act  as  a  receiver  in  the  cause  was  put  on  the  broader  ground 
of  personal  interest."  In  this  country  also  the  objection  has 
been  extended  to  the  law  partner  of  a  solicitor  in  the  cause ; 
the  reason  being  that  he  is  as  much  interested  in  the  result 
of  the  litigation  as  the  solicitor  himself."  The  mere  fact 
that  a  person  is  an  attorney  or  solicitor  is  not  of  itself  a 
disqualification."  If,  however,  a  solicitor  is  appointed  re- 
ceiver, he  cannot  take  part  as  solicitor  in  any  of  the  proceed- 
ings it  may  be  necessary  for  him  to  take  as  receiver.^  In 
England,  a  receiver  will  not  be  appointed  who  is  not  subject 
to  the  ordinary  process  of  commitment,  and  to  the  same  reme- 
dies as  are  available  against  a  common  citizen.  A  peer  of  the 
realm,  is,  therefore,  not  a  competent  person  to  be  appointed.^ 

§  32.  Eligibility  of  the  Clerk  of  a  Court. — A  clerk  of  a  court, 
in  the  absence  of  statutory  restriction,  is  not,  in  this  country, 
disqualified  to  act  as  receiver,  and  the  books  afford  instances 
of  courts  having  so  appointed  their  own  clerks."  Under 
Section  90  of  the  New  York  Code  of  Civil  Procedure,  which 
provides  that  no  person  holding  the  office  of  clerk  of  a  court 
of  record  within  New  York  or  Kings  counties,  shall  be  ap- 
pointed a  receiver  except  by  the  written  consent  of  all  the 

^Kilgore  v.   Hair,  19   S.  C.  486;  « Wilson «.  Poe,  1  Hogan,  322.   Cf. 

Benneson  i).  Bill,  62  111.  408.  2  Daniell's  Chan.  Prac.  ch.  39,  §  3. 

'^  Ex  parte  Pincke,  2  Meriv.  452.  ''  Ibid. 

3 Garlands.  Garland,  2  Ves.  137.  »Atty.  Genl.   v.    Gee.    2  Ves.    & 

^  Baker  v.  Administrator  of  Back-  Bea.  208. 

us,  32  111.  79.  9  Rogers  v.  Odom,  86  N.  C.  432; 

5  Merchant's  &c.  Nat.  Bank  v.  Waters «.  Carroll,  9  Yerg.  102;  Ken- 
Kent,  43  Mich.  292.  v.  Brandon,  84  N.  C.  128 ;  Hammer 

v.  Kaufman,  39  111.  87. 
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parties  to  the  action,  a  failure  to  obtain  sucli  consent  is  a 
mere  irregularity  of  which  the  plaintiff  cannot  avail  himself 
in  a  collateral  proceeding.'  Where  the  offices  of  clerk  of 
the  court  and  master  in  chancery  were  held  by  the  same 
person,  and  the  court  ordered  that  the  receiver  in  a  cause 
deliver  over  to  the  "  clerk  and  master  "  the  funds  of  the  re- 
ceivership, and  that  the  clerk  and  master  be  appointed 
receiver,  such  order  was  held  not  to  have  the  effect  of  making 
him  the  receiver,  where  nothing  was  done  by  him  in  that 
capacity,  and  no  facts  appeared  from  which  his  acceptance 
could  be  inferred." 

§  33.  The  Eligibility  of  Oflacers  or  Stockholders  of  Corporations. 
— As  to  the  eligibility  of  the  officers  and  stockholders  of  cor- 
porations to  be  appointed  receivers  of  the  property  of  such 
corporations,  a  clear  distinction  is  made  between  cases  where 
the  proceedings  are  compulsory,  that  is,  where  the  applica- 
tion is  made  by  creditors,  or  other  interested  parties  not 
immediately  connected  with  them,  and  where  the  proceed- 
ings are  instituted  by  the  corporation  itself,  as  for  the  pur- 
pose of  ■^^inding  up  its  affairs.  It  seems  to  be  well  settled 
that  in  compulsory  proceedings,  officers  and  stockholders  of 
insolvent  corporations  should  not  be  appointed  receivers 
unless  in  exceptional  and  urgent  cases ;  and  then  only  by 
consent  of  the  parties  interested.^  The  reason  assigned  for 
their  exclusion  is  that,  having  shown  themselves  by  their 

'Moore    v.   Taylor,   40  Hun.   56  Gresham,    J.      See    also    Buck    v. 

(1886).  Piedmont  &  Arlington  Life  Ins.  Co. 

•■'  Waters  v.  Carroll,  9  Yerg.  102.  4  Fed.  Rep.  849 ;  Baker  «.  Adrar. 

="' Stockholders  and  directors  of  of  Backus,  32  111.  79;  Freeholders 

insolvent  corporations  should  not  be  v.    State  Bank,  28  N.  J.  Eq.  166; 

appointed  receivers  unless  the  case  Atty.  Genl.  v.  Bank  of  Columbia,  1 

is  exceptional  and  urgent,  and  then  Paige    511 ;     McCullough    v.    Mer- 

only  on  the  consent  of  parties  whose  chant's,  &c.,  Co.,  29  N.  J.  Eq.  217. 

Interests  are  to  be  intrusted  to  their  Such  officers  were  appointed  receiv- 

charge."    Central  Trust  Co.  ©.  Wa-  ers  in  In  re  Fifty  Four  First  Mort- 

bash,  St.  L.  &  Pac-  Ry.  Co.,  1  Ry.  gage  Bonds,  15  S.  C.  304.     See  also 

&  Corp.  L.  J.  12.     8.  c.,mb  nom.,  Gibbs  «.  Greenville  &  Columbia  R. 

Atkins  t.  Wabash,  St.  L.  &  Pac.  R.  Co.,  17  Id.  396. 
Ry.  Co.,  29  Fed.  Rep.  161  (1886); 
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want  of  success,  unfit  to  manage  the  affairs  of  the  corpora- 
tion while  solvent,  they  should  not  be  trusted  to  manage 
them  as  receivers,  even  though  they  be  officers  of  the  court 
and  acting  under  its  orders. 

In  New  York,  on  a  proceeding  against  a  bank,  for  the  ap- 
pointment of  a  receiver  under  the  statute,  on  account  of 
insolvency,  an  officer  of  the  bank  is  not  a  proper  person  to 
be  appointed  receiver  ;^  but  otherwise,  where  the  proceeding 
is  for  the  voluntary  dissolution  of  the  corporation.*  A  stock- 
holder of  an  insolvent  corporation  is  not  competent  to  act  as 
its  receiver,  as  the  same  person  cannot  be  both  complainant 
and  respondent ;  and  where  the  receivers  have  instituted  a 
a  suit,  the  name  of  the  one  who  is  a  stockholder  may  be 
stricken  from  the  bill  and  the  other  receivers  may  proceed.' 
A  trustee  to  whom  a  life  insurance  company  had  assigned 
its  effects  for  the  benefit  of  its  creditors,  was  rejected  for  the 
appointment  to  the  receivership,  on  the  ground  that  the 
court  would  not  be  justified  in  allowing  him  to  remain  in  the 
custody  of  the  company's  effects,  and  to  administer  them 
after  he  had  been  selected  as  trustee  in  the  very  deed  in 
which  the  company  avowed  its  insolvency."  As  has  been 
intimated  above,  in  voluntary  proceedings  by  a  corporation 
for  the  appointment  of  a  receiver,  the  officers  or  stockholders 
of  such  corporation  may  be  appointed,  if  otherwise  qualified.* 
A  stockholder  and  director  in  a  banking  corporation,  which 
was  the  plaintiff  in  the  action,  has  been  regarded  as  disquali- 
fied to  act  as  receiver  for  defendant  in  the  case,  but  where  the 
interest  was  not  known  to  the  court  at  the  time  of  appoint- 
ment, and  he  had  entered  upon  his  duties  and  had  acted  as 
receiver  for  several  months,  and  no  misconduct  or  impropri- 
ety was  shown,  he  was  not  removed  immediately,  but  the 

'  Attorney-General  v.  Bank  of  Co-  ^  Matter  of  Eagle  Iron  "Works,  8 

lumbia,  1  Paige,  511.  Paige,  385.     In  this  case,  however, 

^  Matter  of  Eagle  Iron  Works,  8  the  proceeding  was  brought  under  a 

Paige,  385.  statute  providing  for  the  dissolution 

^  Wiswell  V.  Starr,  48  Me.  401.  of  corporations  and  reciting  that  the 

''Buck  V.  Piedmont  &  Arlington  officers  "may"  be  appointed  re- 
Life  Ins.  Co.,  4  Fed.  Rep.  849.  ceivers. 
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matter  was  referred  back  to  tlie  master,  witli  liberty  to  pro- 
pose the  same  receiver,  and  in  the  meantime  the  receiver 
was  allowed  to  retain  the  custody  and  control  of  the  prop- 
erty.' 

Where  there  was  an  order  of  court  in  effect  appointing 
the  officers  of  an  insolvent  railway  company  receivers  of  the 
road,  and  the  company  continued  to  conduct  its  business  as 
before,  the  officers  being  annually  re-elected,  and  no  sepa- 
rate books  being  opened  by  them  as  receivers,  it  was  held  to 
be  clear  that  the  existence  of  the  corporation  was  not  inter- 
fered with  by  the  appointment  of  the  receivers,  and  that, 
when  the  corporation  under  these  circumstances,  gave  its 
promissory  note  in  settlement  of  an  account  for  running  ex- 
penses, the  president  and  treasurer  signing  the  note,  such 
paper  did  not  bind  the  officers  as  receivers."^ 

§  34.  One  Corporation  may  be  Appointed  Receiver  of  Another 
Corporation. — A  corporation  may  be  appointed  receiver  in 
proceedings  against  another  corporation  for  the  purpose  of 
dissolving  it  and  winding  up  its  affairs.  Where  a  trust  com- 
pany, having  been  appointed  receiver  of  a  savings  institu- 
tion sued  a  bank  on  a  claim  of  the  institution  which  was  in 
part  disputed ;  and  the  trust  company  was  afterwards  ap- 
pointed receiver  of  the  bank  also ;  it  was  held  that  the  trust 
company  might  be  the  receiver  of  both ;  and  as  thus  repre- 
senting both  debtor  and  creditor  had  a  right  to  apply  to  the 
court  for  instructions/ 

§  35.  Eligibility  of  Trustees. — The  English  courts  have  held 
with  great  uniformity  that  persons  acting  in  the  relation  of  trus- 

'  Bank    of  Munroe  v.   Schormor-  suming  the  exercise  of  trusts  when 

horn,  Clarke's  Chan.  366.  it  might  be  difficult  to  get  others  to 

■^  Ex  parte  Williams,  17  S.  C.  396.  execute  them,  as  here,  on  account  of 

^  In  re  Knickerbocker  Bank,  19  the    largeness    of    the    amount    of 

Barb.  G02.     The  Trust  Company  ap-  security    that    would  be    required, 

pointed  in  this  case  was  specially  and  the  difficulty  of  obtaining  per- 

created  by  the  Legislature,  in  part  sons  competent  to  give  such  securi- 

to  aid  suitors  and  the  court  by  as-  ty  and  to  manage  such  affairs. 
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tees  to  the  property  which  the  receiver  is  to  control,  shall  not 
be  eligible  to  the  appointment,  the  older  cases  giving  the 
reasons  that  he  is  an  accounting  party,'  and  that,  as  a  trustee 
receives  no  emolument,  if  appointed  receiver  he  would  be 
receiving  it  f  but  to  this  rule  there  may  plainly  be  exceptions 
and  it  must  bend  to  circumstances.  Where  an  excep- 
tion to  it  was  made,  the  trustee  was  expressly  prohibited 
from  receiving  emolument.^  In  the  case  last  cited,*  a  broader 
reason  for  the  exclusion  of  a  trustee  was  hinted  at  by  the 
Chancellor,  w^ho  said  "  the  court  appointing  a  receiver  looks 
to  the  trustee  to  examine  with  an  adverse  eye,  to  see  that  the 
receiver  does  his  duty,"  thus  intimating  what  may  now  be 
considered  the  true  reason  for  the  ineligibility  of  trustees, 
<fec.,  viz:  adversity  of  interest.^ 

In  a  well-oonsidered  English  case,  in  which  a  testator 
named  as  trustee  and  executor,  a  person  who,  for  many 
years,  had  been  the  salaried  manager  of  his  estate,  the  ten- 
ant for  life  being  an  infant,  the  court  continued  the  testa- 
mentary executor  as  receiver  at  a  fixed  salary.^  Whether  a 
trustee  be  a  sole  trustee  or  jointly  with  others,  makes  no  dif- 
ference in  regard  to  his  general  ineligibility.''  On  the  other 
hand  it  has  been  held  to  be  improper  for  a  United  States 
court,  under  the  bankrupt  law,  to  appoint  as  trustee  of  the 
bankrupt's  estate,  a  person  who  held  the  estate  as  receiver 
by  appointment  of  a  State  court,  where  it  appeared  that 
he  was  appointed  receiver  in  proceedings  instituted  with 
intent  to  defeat  and  delay  the  operation  of  the  bankruptcy 
act." 

§  36.     Eligibility  of  a  Next  Friend. — In  a  similar  manner  is  to 

'Anonymous,   3  Yes.  516,  where  in    Sykes    v.    Hastings,     11    Yes. 

Lord  Rosslyn  said,  "  This  person  is  363. 

an  accounting  party— a  trustee ;  and  ^  Hibbert  v.  Jenkins,  mpra. 

he  ought  to  check  the  receiver.     He  ^  Sutton  «.  Jones,  15  Yes.  584. 

oannot  be  receiver."  ^  Newport  v.  Bury,  23  Beav.  30. 

2 v.  JoUand,  8  Yes.  72 ;  Sykes        '' v.  Jolland,  8  Yes.  72. 

«.  Hastings,  11  Yes.  363.  sj^Iatter  of    Stuyvesant   Bank,  5 

^Hibbert  ®.  Jenkins,  MS.  quoted  Benedict,  566. 
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be  answered  the  question  whether  a  next  friend  may  be  aj?- 
pointed  receiver.  In  a  suit  in  the  name  of  infants,  by  a  next 
friend,  for  an  account  against  the  defendants,  as  executors, 
although  there  was  a  consent  that  such  next  friend  might  act 
as  receiver  of  the  rents  and  profits  of  real  estate,  yet  the 
court  would  not  sanction  it,  saying: — "  It  is  the  duty  of  the  next 
friend  of  these  infants  to  watch  the  accounts  and  conduct  of 
the  receiver — to  be  control  over  him.  The  two  characters 
cannot  be  united ;  they  are  incompatible.'"  And  the  same 
reason  for  not  appointing  a  next  friend  has  been  urged  to 
exclude  the  son  of  a  next  friend.  Lord  Elden,  in  a  case  of 
this  kind,  remarked: — "  The  receiver  who  has  been  appoint- 
ed is,  I  believe,  a  very  respectable  person ;  but  the  son  of 
the  next  friend  is  not  the  person  whom  he  is  most  likely  to 
check  and  control.'" 


§  37.  Eligibility  of  a  Mortgagee. — It  seems  that,  in  the  Eng- 
lish practice,  a  mortgagee  of  property  could  not  be  aj)point- 
ed  receiver  over  it,^  the  reason  assigned  being  that,  if  he  were 
appointed  upon  a  salary,  he  would  then  be  getting  more  than 
legal  interest ;  and  if  the  court  appointed  him  without  remu- 
neration, his  course  of  policy  might  be  an  injury  to  the  mort- 
gagor." But  in  a  case  in  New  York,  in  which  a  person  who, 
by  a  decree  of  court,  had  been  declared  to  be  a  mortgagee 
in  possession  and  in  effect  a  trustee  of  the  equity  of  redemp- 
tion, was  appointed  receiver  also,  it  was  held,  on  appeal,  that, 
by  accepting  the  receivership,  he  was  deemed  to  have  as- 
sumed its  duties  and  responsibilities,  unqualified  and  un- 
modified by  the  circumstance  of  his  having  been  declared 

'  Stone  V.  Wishart,  2  Madd.  64.  Sch.    &  Lef.    301 ;  Scatterwood  v. 

« Taylor  v.  Oldham,  1  Jac.  527.  Harrison,  Mos.  128 ;  Davis  v.  Denby, 

=»  Scott,  gut  tarn,  v.  Brest,  2  Terra  3  Madd.  170. 
R.  238;  Chambers  v.  Goldwin,  9  "  Edwards  on  Receivers,  70.  Con- 
Ves.  271;  8.  c,  1  Smith's  R.  252;  <m,  Davis  ?).  Barrett,  13 L.  J.  (N.  S.) 
Lanstaffo  v.  Fenwicke,  10  Ves.  Ch.  304— a  case  of  exceptional  cir- 
405.  And  see  Bonithon  v.  Hock-  ciimstances  and  doubtful  author- 
more,  1  Vem.  316 ;  French  v.  Baron,  ity. 
2  Atk.  120 ;   Carew  v.  Johnstone,  2 
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mortgagee  in  possession,  or  by  the  fact  that  he  claimed  that 
the  decree  was  erroneous,  and  that  he  was  and  ought  to  be 
held  to  be  the  absolute  owner ;  and  it  was  further  held  that 
his  relations,  claims  and  interests  as  an  individual  must  not 
be  permitted  to  interfere  with  his  duties  as  a  receiver,  or  with 
the  purpose  or  interest  for  which  he  was  appointed/  So, 
also,  in  New  York,  when  receivers  are  appointed  for  certain 
dissolved  corporations  on  petition  of  their  managers,  the 
court  may,  in  its  discretion,  appoint  a  director,  trustee  or 
other  officer,  or  a  stockholder  of  the  corporation,  a  receiver 
of  its  property/ 

§  38.  Eligibility  of  an  Administrator. — Primarily  the  admin- 
istrator of  a  deceased  partner  has  nothing  to  do  either  with 
the  partnership  assets  or  the  partnership  debts,  but,  if  there 
is  unreasonable  delay  on  the  part  of  the  surviving  partners 
in  closing  up  the  affairs  of  the  partnership,  or  if  they  are 
wasting  the  partnership  property,  such  administrator,  being 
otherwise  competent  and  eligible,  may  be  appointed  receiver 
of  the  partnership  affairs.^ 

§  39.  Of  Eligibility  in  General. — In  general  the  court  will  be 
influenced  in  its  selection  of  a  receiver  by  considering  his 
occupation  and  such  other  circumstances  as  may  tend  to 
restrict  his  capacity  to  give  to  his  duties  as  receiver  the 
requisite  care  and  attention. 

In  a  case  where  the  receiver  was  a  member  of  Parliament 
and  a  barrister  attending  the  court,  and  resided  at  a  con- 
siderable distance  from  the  estate  of  which  he  was  receiver. 
Lord  Chancellor  Eldon,  considering  an  application  to  re- 
move him,  said: — "  The  established  practice  presumes  that  a 
person  shall  be  appointed  to  these  duties,  consistently  with 
whose  professional  life  so  much  time  can  be  spared  for  the 
management  of  the  estate  as  can  be  easily  applied  ;  and  if  a 
probable  ground  is  laid  that  the  requisite  attention  cannot 

1  Belles  v.  Duff,  Receiver,  etc.,  54        ^  j^_  y.  Code  Civil  Proc.  §  2439. 
Barb.  215.  ^MiUei  «.  Jones,  39  111.  54. 
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be  given,  though  I  do  not  represent  it  as  an  absolute  dis- 
qualification, such  circumstances  are  to  be  regarded  by  the 
master  in  the  appointment."' 


§  40.  The  Review  of  the  Order  of  Appointment  on  Appeal. — 
It  may  be  said,  in  a  general  way,  that  the  rule  as  to  whether 
an  appeal  may  be  taken  from  the  order  made  by  the  court  in 
appointing  or  refusing  to  appoint  a  receiver,  is  the  same  as 
that  relating  to  other  acts  of  the  court  which  are  merely  dis- 
cretionary, namely,  that  an  appeal  will  not  lie  unless  some 
rule  of  law  or  well-established  principle  of  equity  has  been 
violated,  or  the  discretion  has  been  plainly  abused."  This 
result  has  been  strengthened  by  the  fact  that  the  order  of 
appointment  is  interlocutory,  and  from  such  orders  appeals 
will  not  generally  lie.^ 

But  the  question,  as  affected  by  the  interlocutory  charac- 
ter of  orders  relating  to  receivers,  is  necessarily  one  of  prac- 
tice, and  as  such  has  been  settled  in  different  ways  in  the 
different  States,  in  some  cases  by  statute  and  in  others  by 
the  action  of  the  appellate  courts. 

§  41.  {a)  The  Rule  in  New  York  and  Minnesota. — In  New 
York,  where  the  statute  allows  an  appeal  from  an  order  made 
in  the  action  upon  notice,  "  where  it  affects  a  substantial 
right,"^  it  has  been  held  that  an  order  to  set  aside  the  ap- 
pointment of  a  receiver  in  supplementary  proceedings  ap- 
pointing a  new  receiver,  and  directing  the  former  receiver  to 
account  to  him,  is  discretionary,  and  not  appealable  to  the 
Court  of  Appeals  ;^  but  an  appeal  lies  from  an  order,  made 
by  the  Special  Term  of  the  Supreme  Court,  denying  a  mo- 

'  Wynnes.  Lord  Newborough,  15  s-^ilson  v.   Davis,   1  Mont.   98; 

Ves.  283.  Wood  v.  Brewer,  9  Ind.  8G ;  Duncan 

*  Gunby  v.  Thompson,  56  Ga.  316 ;  v.  Campau,  15  Mich.  415 ;    Brown 

Crawford  v.   Spurling  56  Ga.  611;  v.   Vandermeulen,    41    Mich.    418; 

Reid  V.  Reid,  38  Ga.  24;  Gardner  «.  Beecher  v.  M.  &  P.  R.  M.  Co.,  40 

Howell,   60  Ga.    11;    Robenson  v.  Mich.  307. 

Ross,  40  Ga.  375 ;  Cohen  'o.  Meyers,  "N.  Y.  Code  Civil  Proc,  §  1347. 

42  Ga.  46.  b  Connelly  v.  Kretz,  78  N.  Y.  630. 
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§  42 


tion  to  appoint  a  receiver,  and  is  subject  to  review  by  the 
General  Term  of  that  court.' 

In  Minnesota  an  order  denying  a  motion  for  the  appoint- 
ment of  a  receiver  has  been  declared  to  be  within  the  mean- 
ing of  the  statute  allowing  appeals  from  orders  "  granting  or 
refusing  a  provisional  remedy,"  and  an  appeal  from  such  an 
order  was  allowed.'^  And  in  that  State  it  has  also  been  held 
that  an  order  appointing  a  receiver  affects  a  substantial  right 
of  the  defendant,  and  an  appeal  may  be  taken  from  it.^ 

§  42.  (h)  The  Rule  in  Indiana,  California,  Nevada  and  Ohio. — In 
Indiana  a  statute  authorizes  an  appeal  from  an  order  appoint- 
ing or  refusing  to  appoint  a  receiver,  without  waiting  for  the 
final  determination  of  the  case  ;*  and  in  that  State  it  has  re- 
cently been  decided  that,  on  an  appeal  from  an  interlocutory 
order  appointing  a  receiver,  the  complaint  may  be  looked  to, 
in  connection  with  the  evidence,  to  determine  whether  the 
receiver  ought  to  be  appointed,  and,  where  the  evidence  is 
conflicting,  the  Appellate  Court  will  not  weigh  it,  or  overrule 
the  discretion  which  the  court  below  exercised  in  making  the 
appointment  before  the  final  hearing  on  the  merits.^ 

But  in  California,  by  statute,  no  appeal  lies  from  an  order 
appointing  a  receiver  f  and  under  the  Code  (section  939)  a 
direct  appeal  from  an  order  made  before  judgment  appoint- 
ing a  receiver  is  not  allowed,  nor  is  such  an  order  subject  to 
be  reviewed  upon  an  appeal  from  the  final  judgment ;  but  if 
in  excess  of  the  jurisdiction  of  the  court,  the  order  may  be 
reviewed  under  section  1068  of  that  Code.'' 

Under  the  practice  in  Nevada  an  appeal  will  not  lie  from 
an  interlocutory  order  appointing  a  receiver,  the  action  of 
the  lower  courts  in  this  respect  being  capable  of  revision 


'Dollard    v.    Taylor,    33    N.  Y. 
Super.  Ct.  (IJ.  &S.)496. 

2  Grant  v.  Webb,  21  Minn.  39. 

3  Knight  V.  Nash,  22  Minn.  452. 
4R.  S.  Ind.  (1881),  §  1231;  Dale 

■».  Kent,  58  Ind.  584.  See  also 
Buchanan  v.  Berkshire  Life  Ins. 
Co.,  96  Ind.  510. 


^Naylor  v.  Sidener,  106  Ind.  179. 

6Cal.  Code  Civil  Proc.,  §  939; 
French  Bank  Case,  53  Cal.  495; 
Emerie  v.  Alvarado,  64  Cal.  529. 

''  La  Societe  Francaise  «.  District 
Court,  53  Cal.  495. 
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only  on  appeal  from  the  final  judgment ;'  and  similarly  in 
Ohio,  an  order  appointing  a  receiver  of  the  revenues  of  a 
railroad  is  not  a  final  order,  from  which  appeal  may  be 
taken.'' 

§  43.  (c)  The  Rule  in  Pennsylvania,  Illinois,  Kansas  and  Ten- 
nessee.— In  Pennsylvania  appeal  lies  only  from  a  final  order 
or  decree,'  and  it  has  been  held  that  an  order  appointing  a 
receiver  for  partnership  affairs  is  interlocutory  only,  and  not 
final  within  the  meaning  of  the  statute,  and  no  appeal  will 
lie  from  it.^ 

In  Illinois  a  writ  of  error  will  not  lie  from  an  order  ap- 
pointing a  receiver,  such  order  being  held  to  be  purely  inter- 
locutory, and  not  final  determining  the  rights  of  the  parties." 

In  Kansas  an  order  of  a  judge  at  chambers  appointing  a 
receiver  is  not  a  final  order  involving  the  merits  of  the  action, 
but  a  mere  provisional  or  interlocutory  order,  from  which  no 
appeal  will  lie.^ 

In  Tennessee,  where,  by  statute,  the  Supreme  Court  may 
grant  "WTits  of  supersedeas  to  interlocutory  orders,  as  in  case 
of  a  final  decree,  an  order  appointing  a  receiver,  being  within 
the  discretion  of  the  court,  cannot  be  superseded  by  the 
Supreme  Court ;"  and  a  bill  of  review  will  not  lie  to  revise  or 
correct  the  action  of  the  court  in  appointing  a  receiver,  since 
the  order  is  interlocutory,  and  ma}^  be  revised  or  corrected 
by  the  same  court,  or,  if  improvidently  made,  may  be  cor- 
rected upon  final  hearing." 

§  44.   {(I)  The  Rule  in  Michigan,  Florida,  North  Carolina  and  New 

'Meadow  Valley  Mining  Co.   ®.  '*Coates  «.  Cunningham,  80  111. 

DoddB6Nev.  201.     See  Callanan  «.  467. 

Shaw,  19  Iowa,  183.  » Hottenstein  «.  Conrad,   5  Kan. 

2 Eaton  &  IL  R.  R.  Co.  v.  Var-  249;  Kansas  Rolling  Mill  Co.  «.  A., 

num,  10  Ohio  St.  622.      See    also  T.  &  S.  F.  R.  R.  Co.,  31  Kan.  90. 

for  a  discussion  of  appeal  under  the  *  Baird  v.   Turnpike  Co.,  1  Loa, 

Ohio  Code,  C.  S.  &  C.  R.  R.  Co.  «.  394;  Bramley  «.  Tyree,  1  Lea,  531 ; 

Sloan,  31  Ohio  St.  1.  Roberson  «.  Roberson,  3  Lea,  50. 

^Holden's    Admr.    v.    McMakin,  '  Johnson  ®.  Hanner,  3  Lea,  8. 
Par.  Eq.  Cas.  270. 
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Jersey. — In  Micliigan  tlie  laws  of  tlie  State  restrict  the  right 
of  appeal  to  decrees  and  final  orders,  and  the  right  of 
appeal  from  an  order  of  appointment  depends  upon  whether 
it  is  a  substantial  decision  of  the  merits  involved,  and  the 
principal  relief  sought,  or  whether  it  is  merely  ancillary 
or  incidental,  and  consequently  an  appeal  will  lie  in  some 
cases  in  that  State  and  in  others  not.  So  when  the  object 
and  purpose  of  the  action  was  to  remove  administrators 
of  an  estate,  and  place  the  assets  in  the  hands  of  a  re- 
ceiver, the  interlocutory  order  appointing  a  receiver  was 
regarded  as  in  effect  a  final  order  or  decree,  since  by  it 
the  object  of  the  action  was  accomplished,  and  an  appeal 
from  it  was  allowed.^  A  similar  ruling  was  made  in  a  case 
where  the  executor  of  a  deceased  partner  applied  for  an 
order  for  a  receiver  over  the  firm  assets."^  But  where  in  a 
partition  suit,  the  bill  asked  for  a  receiver,  the  order  ap- 
pointing him  was  held  to  be  merely  interlocutory,  the  effect 
of  it  being  ancillary  and  incidental  to  the  principal  relief 
sought,  and  not  appealable  f  so  also  of  an  order  for  a  re- 
ceiver to  take  possession  of  securities  pending  a  dispute  as 
to  the  title  to  them,  where  the  order  was  held  not  appeala- 
ble,* and  so,  too,  of  an  order  refusing  a  receiver  in  an  action 
for  foreclosure  of  a  mortgage.*  In  the  same  State  it  has 
been  further  decided  that  tnandamtcs  will  not  lie,  whether  an 
appeal  will  or  not,  to  review  an  order  for  the  appointment 
of  a  receiver  for  an  assigned  estate." 

In  Florida  the  statute  allows  appeal  from  interlocutory 
orders. '^ 

Under  the  Code  of  North  Carolina  the  appointment  of  a 
receiver  in  supplemental  proceedings  does  not  rest  solely  in 
the  discretion  of  the  judge,  and  his  action  on  application  for 
a  receiver  therein  may  be  reviewed  by  the  Supreme  Court." 

'  Lewis  V.  Campaii,  14  Mich.  458.  « Scott «.  Wayne  Circuit  Judge,  58 

2  Barry  v.  Briggs,  22  Mich.  201.  Mich.  312. 

3  Duncan  v.  Campau,  15  Mich.  415.  "  McClellan's  Digest  of  Laws  of 
*  Brown    v.     Vandermeulen,     41  Florida  p,  167,  ch.  17,  sec.  2. 

Mich.  418.  8  Coates  v.  Wilkes,  92  N.  C.  376. 

"^Beecher  v.  M.  &  P.  R.  M.  Co., 
40  Mich.  307. 
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Ill  New  Jersey  if  it  appear  that  the  coui't  below  had 
authority  and  jurisdiction  to  make  the  order,  and  no  manifest 
error  was  committed  in  making  it,  it  will  not  be  reversed  on 
certioran  ;  to  warrant  a  reversal  the  illegality  of  the  order 
must  be  apparent  to  the  appellate  court ;  and  on  certiorari 
the  appellate  court  will  not  weigh  the  evidence.  If  it  be 
shown  that  the  court  below  had  jurisdiction  and  power  to 
act  it  will  suffice.' 

§  45.  (e)  The  Federal  Supreme  Court  Rule. — In  the  United 
States  Supreme  Court,  in  a  case  where  stockholders  filed  a  bill 
to  set  aside  a  lease  of  the  property  of  a  corporation  for 
fi-aud,  and  for  the  appointment  of  a  receiver,  and,  after  hear- 
ing upon  the  merits,  a  decree  was  rendered  as  prayed  in  the 
bill,  it  was  held  that  the  decree  was  so  far  final  that  an  ap- 
peal would  lie,  though  an  accounting  was  still  necessary  to 
determine  finally  the  rights  of  the  parties.'^ 

§  46.  status  of  the  Receiver  Pending  the  Appeal. — Where 
receivers  were  appointed  in  an  action  brought  to  obtain  the 
direction  of  the  court  and  its  judgment  as  to  the  construc- 
tion of  a  will  and  as  to  the  duties  of  the  executors  under  it, 
and  praying  for  a  sale  of  the  real  estate  for  the  payment  of  leg- 
acies and  an  appeal  was  taken,  it  was  held  that  the  receivers 
remained  in  office  pending  the  appeal.'  In  California,  in 
case  an  appeal  is  taken  from  an  order  adjudging  a  defend- 
ant to  be  insolvent,  the  functions  of  a  receiver  appointed  in 
the  cause  are  not  suspended ;  and  the  court  will  not  stay 
proceedings  in  an  action  brought  by  the  receiver."  But  in 
Florida  where  the  laws  of  the  State  authorize  the  appel- 
late coui't.  to  issue  a  supersedeas  pending  an  appeal,  if  a 
supersedeas  is  granted  on  appeal  from  an  order  allowing  a 
receiver,  the  power  of  the  court  below  and  of  its  officer,  the 
receiver,  is  thereby  suspended.    It  does  not  render  unlawful 

MoumoayTj.  Brown,  2 Dutch.  111.  1.     But  see  Allen  v.   Chadbum,  3 

'Winthrop  Iron  Co.   «.  Meeker,  Bax.  225. 
109  U.  S.  180.  ^In  re  Real  Estate  Associates,  58 

3  Swing  t.  Townsend,  24  Ohio  St.  Cal.  356. 
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the  acts  done  by  tlie  receiver  before  the  appeal,  but  prohib- 
its his  continuing  to  act,  and  he  must  restore  the  property  to 
the  person  from  whom  it  was  taken.'  In  West  Virginia  the 
Circuit  Court  may,  to  preserve  rents  and  profits  of  real  es- 
tate, in  a  proper  case,  appoint  a  receiver  notwithstanding 
the  case  is  pending  in  the  Supreme  Court  of  Appeals  upon 
a  supersedeas.'^  Where,  however,  a  court  has  erroneously 
appointed  a  receiver,  if  the  defendant  is  not  thereby  preju- 
diced or  injured,  an  Appellate  Court  will  not  reverse  the  de- 
cree, when  the  appellees  desire  it  affirmed  and  the  appellant 
admits  that  he  is  not  injured  by  the  appointment.^ 

Since  the  foregoing  chapter  was  written  Congress  has 
passed  an  act,  which  to  some  extent  affects  the  powers  of 
the  Federal  courts  in  selecting  receiyers,  as  follows  : — 

"  That  no  person  related  to  any  justice  or  judge  of  any 
court  of  the  United  States  by  affinity  or  consanguinity, 
within  the  degree  of  first  cousin,  shall  hereafter  be  ap- 
pointed by  such  court  or  judge  to,  or  employed  by  such 
court  or  judge  in,  any  office  or  duty  in  any  court  of  which 
such  justice  or  judge  may  be  a  member."* 

1  State  «.  Johnson,  13  Fla.  33.  ^  dark  v.  Johnston,  15  W.  Va. 

2  Hutton  '0.  Lockridge,  27  W.  Va.     804. 

428  (1886).  4  Act  of  March  3,  1887  (Removal 

of  Causes),  Sec.  7. 
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CHAPTER  ly. 

OP  WHAT  AND  WHEN  A  RECEIVER  SHOULD  BE  APPOINTED. 

I. 

General  Statements. 

§  47.  This  Remedy  to  be  Resorted  to  with  Caution. 

§  48.  It  should  not  be  used  to  Work  Injustice,  or  to  Injure  Third  Parties. 

§  49.  The  Consent  of  the  Parties  is  not  of  itself  Sufficient  Cause. 

§  50.  There  must  be  a  Cause  Depending,  and  the  Party  making  the  Appli- 
cation must  have  an  Interest  in  the  Property. 

§  51.  As  to  the  Time  when -a  Receiver  may  be  Appointed. 

§  52.  Applications  by  Defendants. 

II. 
The  Subject-matter  of  the  MeceiversMp. 

§  53.  The  Subject-matter  of  the  Receivership  Generally. 

§  54.  The  English  Practice  herein. 

§  55.  The  English  Practice  as  Affected  by  Considerations  of  Public  Policy. 

§  56.  New  York  Decisions  in  Particular  Cases. 

§  57,  The  Application  for  a  Receiver  Does  Not  Enlarge  the  Jurisdiction 
of  the  Court. 

§  58.  Growing  Crops  Considered  Part  of  the  Land  and  Subject  to  a  Re- 
ceivership. 

§  59.  Particular  Proof  Required  in  Special  Cases. 

§  60.  The  Possession  and  Location  of  the  Property. 

§  6L  Property  Located  Outside  the  Jurisdiction  of  the  Court. 

§  62.  The  Effect  of  the  Provisions  of  the  New  York  Code  upon  Property 
Subject  to  a  Receivership. 
III. 
In  what  Cases  a  Recemer  icill  be  Appointed. 

§  63.  Insolvency  as  a  Ground  for  Appointing  a  Receiver. 

§  64.  Of  Property  over  which  Parties  are  Contesting  in  Probate  Courts. 

§  65.  Marj'land  and  New  York  Rules  Herein. 

§  66.  Of  a  Receiver  as  Against  the  Legal  Estate  or  Party  in  Possession. 

§  67.  In  Ejectment  Cases,  Fraudulent  Conveyances,  &c. 

§  68.  Of  a  Receivership  Where  the  Right  is  Doubtful. 

§  69.  The  General  Rule  Herein  in  this  Country. 

§  70.  The  New  York  Rule  Herein. 

§  71.  Other  New  York  Cases  to  the  Same  Point. 

§  72.  Of  a  Receiver  of  the  Rents  and  Profits  of  Real  Estate. 
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§    73.  Instances  of  the  Appointment  of  Receivers  of  Rents,  etc. 

§    74.  Of  Inadequacy  of  Price  as  a  Ground  of  the  Appointment. 

§    75.  Of  a  Corporation  Acting  as  Trustee  Under  an  Original  Grant. 

§    76.  Of  a  Receiver  for  an  Estate  in  Trust. 

§    77.  Of  a  Receiver  Over  an  Executor. 

§    78.  Instances  of  Such  Appointments. 

§    79,  Of  a  Receiver  as  Against  a  Tenant  in  Common. 

§    80.  Of  a  Receiver  as  Against  a  Mortgagee  in  Possession. 

§    81.  The  Same  Subject  Continued. 

§    82.  Of  the  Respective  Rights  of  the  Several  Mortgagees. 

§    83.  Of  the  Rights  of  Other  Creditors. 

§    84.  Of  a  Receiver  of  Mortgaged  Property. 

§    85.  Where  There  is  Already  a  Receiver ;  Extension. 

§    86.  Of  a  Receiver  for  the  Property  of  Corporations. 

§    87.  Of  a  Receiver  in  Case  of  Disagreement  Among  Corporate  Officers. 

§    88.  Of  a  Receiver  in  Case  of  Misconduct  of  Directors,  Insolvency,  etc. 

§    89.  Miscellaneous  Decisions  Concerning  Receivers  of  Corporations. 

§    90.  Of  Receivers  of  the  Property  of  Unincorporated  Societies. 

§    91.  Of  a  Receiver  of  Partnership  Property ;  Partnership  not  Dissolved, 

§    92.  In  Case  of   Disagreement  as  to  the  Management  of  Partnership 

Property. 
§    93.  In  Case  of  the  Withdrawal  or  Misconduct  of  a  Partner. 
§    94.  When  the  Partnership  is  Dissolved  or  Dissolution  is  Disputed. 
§    95.  In  Case  of  Dissolution  by  Limitation ;  Sale  of  Partner's  Interest. 
§    96.  In  Case  of  Dissolution  by  Death. 
§    97.  In  Case  of  a  Foreign  Partnership. 

§    98.  Of  a  Receiver  to  Enforce  Specific  Performance  and  Rescission. 
§    99.  Of  the  Continuance  of  the  Receivership. 
§  100.  Miscellaneous  Cases. 
§  101.  Ruling  Upon  a  Rhode  Island  Statute. 
§  102.  Ruling  Upon  the  Provisions  of  the  North  Carolina  Code. 
§  103.  Provisions  of  the  New  York  Code. 
§  104.  Decisions  Under  Section  713  of  the  New  York  Code. 
§  105.  Decisions  Under  Section  713  of  the  New  York  Code  continued. 


General  Statements. 
§  47.  This  Remedy  to  be  Resorted  to  with  Caution — Tlie  ob- 
ject of  tlie  exercise  of  tlie  summary  and  extraordinary  rem- 
edy of  appointing  a  receiver  is  primarily  to  protect  the 
subject-matter  of  the  controversy  fi'om  removal,  waste  or 
injury  during  the  progress  of  the  action,  and  to  preserve  it 
intact  for  final  disposition  by  the  court  according  to  the 
rights  and  priorities  of  the  parties  entitled.'  It  is  par- 
'  Beverley  «.  Brooke,  4  Gratt.  187. 
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ticularly  serviceable  when  there  is  danger  that  the  subject- 
matter  may  be  wasted  or  destroyed,  impaired,  injured  or  re- 
moved during  the  progress  of  the  suit.  The  object  is  to  se- 
cure the  fund  for  the  party  found,  upon  final  hearing,  to  be 
entitled,  and  to  produce  as  little  prejudice  as  possible  to  any 
of  those  concerned.  When  one  party  has  a  clear  right  to  the 
possession  of  property,  and  when  the  dispute  is  as  to  the  title 
only,  the  court  is  always  slow  io  disturb  the  possession.' 

Being  a  power  which  practically  deprives  the  rightful  own- 
ers, as  well  as  unlawful  claimants,  of  the  possession  of  prop- 
erty, and  it  being  necessary  to  its  usefulness  and  value  as  a 
remedy  that  it  be  exercised  in  a  peremptory  way  and  without 
a  full  and  final  hearing  upon  the  merits,  it  is  to  be  resorted 
to  with  unusual  caution,  and  only  for  preventing  "  manifest 
wrong  imminently  impending ;  "^  or  where  the  case  clearly 
shows  that  the  complaining  party  would  be  in  danger  of  suf- 
fering irreparable  loss  if  it  were  refused.^  Where  the  object 
of  the  suit  is  merely  to  compel  the  payment  of  money  there 
is  no  sufficient  ground  to  warrant  the  appointment.*  There 
must  be  danger  of  its  loss  unless  the  court  take  charge  of  it.^ 

§  48.  It  Should  Not  be  Used  to  Work  Injustice  or  to  Injure  Third 
Parties. — It  should  not  be  used  where  its  exercise  would  pro- 
duce injustice  or  injury  to  private  rights."  Where  the  grant- 
ing of  a  receiver  will  injuriously  affect  the  rights  of  third 
persons  not  parties  to  the  record,  which  have  intervened,  as 
in  case  of  innocent  purchasers  of  property  in  litigation,  the 

'Ellett©.  Newman,  92  N.  C.  519;  Crawford  i>.  Ross,  39  Ga.  44;  La- 
Lenox  V.  Notrebo,  Hemp.  225 ;  My-  thara  v.  Chaffee,  7  Fed.  Rep.  525 ; 
era  v.  Estell,  48  Miss.  401 ;  Park-  Furlong  v.  Edwards,  3  Md.  99,  112 ; 
hurst  V.  Kinsman,  2  Blatchf.  78.  Parkhurst  v.   Kinsman,   2  Blatchf. 

» Crawford  v.    Ross,    39  Ga.  44;  78. 

Mays??.  Rose,  Freeman  (Miss.)  703;  ^Ilager  c.  Stevens,   6  N.J.   Eq. 

Whit(?hoad  v.  Wooten,  43  Miss.  523 ;  374. 

llarrup  v.  Winslet,  37  Ga.  655.  ^  O'Mahoney  v.  Belmont,  62  N.  Y. 

•' Pullan  ?).  Cincinnati  &  Chicago  R.  133,  affirming  s.  o.,  37  N.  Y.  Super. 

R.  Co. ,  4  Biss.  35, 47;  Chicago  &  All.  Ct.  223. 

O.  <k  M.  Co.  V.  U.  S.  Petroleum  Co.,  «Frick  J.  In  Speights  v.  Peters,  9 

57  Pa.   St.  83 ;    s.  c.  6  Phila.  521 ;  Gill.  474. 
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appointment  will  not  be  made,  it  being  settled  that  tlie  rights 
of  such  purchasers  in  good  faith  should  not  be  passed  upon 
and  determined  in  so  summary  and  indirect  a  method  as  a 
motion  for  an  order  to  give  possession  to  a  receiver.^  And 
where  it  is  apparent  that  the  appointment  of  a  receiver  will 
cause  greater  injiiry  than  would  ensue  from  not  interfering 
with  its  present  possession,  or  if,  for  other  reasons,  the  ap- 
pointment will  be  inexpedient  or  improper,  it  will  be  re- 
fused.'^ 

§  49.  The  Consent  of  the  Parties  is  Not  of  Itself  S^i£acient  Cause. — 
Consent  of  the  parties  before  the  court  will  not  avail  to  se- 
cure resort  to  the  remedy  in  a  case  otherwise  improper,  or  if 
the  rights  of  other  persons  will  be  affected  adversely  or  put 
in  danger  of  violation.^ 

Where  an  agreement  made  between  parties  interested  in  a 
will  which  was  to  be  admitted  to  probate,  provided  for  the  col- 
lection of  the  rents  and  income  of  the  real  estate  of  the  testa- 
tor and  that  they  "should  be  collected  as  the  court  shall  di- 
rect," it  was  held  subsequently,  in  a  partition  suit,  that  the  ap- 
pointment of  a  receiver  was  not  only  necessary,  but  that  it 
entered  into  the  expectation  of  the  parties  to  the  agreement." 

An  application  by  one  of  the  parties  to  an  action  for  the 
appointment  of  a  receiver  before  final  judgment,  founded 
only  upon  concurrent  demands  by  both  parties  in  their  re- 
spective pleadings  for  such  appointment,  should  not  be 
granted.^  As  in  other  and  more  usual  resorts  to  courts  of 
equity,  he  who  makes  the  application  must  come  into  court 
with  clean  hands.^ 

§  50.  There  Must  be  a  Cause  Depending,  and  the  Party  Making 
the  Application  Must  Have  an  Interest  in  the  Property. — A  court 

1  Levi  D.  Karrick,  13  Iowa,  344.  Reporter,   127  (N.  Y.  Sup.  Court, 

2  Vose  V.  Reed,  1  Woods,  647.  1886). 

3  Whelpley -«.  Erie  Railway  Co. ,  6  ^Dusenbury??.Dusenbury,ll  Daly, 
Blatchf.  271.  112  (New  York  C.  P.  1882). 

*  Bowers  v.  Durant,  2  N.  Y.  State        ^  Hyde  Park  Gas  Co.  «.  Kerber,  5 

Bradw.  132. 
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has  no  jurisdiction  to  appoint  a  receiver  unless  a  cause  is 
depending,  save  in  peculiar  cases,  such  as  infancy  or  lunacy;' 
applying  this  rule  it  has  been  held  that  when  a  bill  for  in- 
fringement of  a  patent  has  been  dismissed,  with  costs  to  de- 
fendant, for  which  an  execution  has  issued  and  been  return- 
ed wholly  unsatisfied,  a  receiver  mil  not  be  appointed,  on 
motion  of  defendant,  to  take  possession  of  the  patent  as 
equitable  assets,  to  be  disposed  of  for  the  satisfying  of  the 
decree ;  he  should  proceed  by  bill  in  the  usual  way.''  A 
person  not  having  any  interest  cannot  propose  a  receiver, 
and  it  is  contrary  to  the  orderly  and  regular  proceedings  of 
a  court  of  justice  to  allow  a  stranger  to  participate  in  a  mo- 
tion for  such  an  appointment."* 

§  51.  As  to  the  Time  when  a  Receiver  May  be  Appointed. — A 
receiver  may  be  appointed  at  any  stage  of  the  proceedings, 
in  a  suit  in  equity,  whenever  the  facts  authorize  and  require 
the  appointment;  and  such  receiver  may  be  appointed,  when 
necessary,  upon  the  application  of  one  defendant  against  a 
co-defendant,*  and  at  any  time  before  final  judgment  is  sat- 
isfied, although  a  receiver  may  not  have  been  asked  for  in 
the  action.^ 

§  52.  Apphcations  by  Defendants. — Formerly  the  rule,  in 
general,  was  that  a  motion  by  a  defendant  for  a  receiver  was 
irregular."  In  New  Jersey  the  Chancellor  refused  to  appoint 
a  receiver  of  property  in  the  hands  of  one  of  the  defendants, 
upon  the  application  of  another  defendant ;  and  assigned  as 
a  reason  for  refusal,  that  there  was  no  instance  of  a  receiver 
having  been  appointed  upon  the  application  of  one  defend- 

'  Baker  v.  Admr.  of  Backus,  32  111.  B.  D.  75 ;  Salt  v.  Cooper,  16  Ch.  D. 

'J'^-  544 ;  Anglo-Italian  Bank  v.  Davies, 

"Thayer®.  Hart,  24  Fed.  Rep.  558.  9  Ch.  D.  275;  Contra  Trumbull  v. 

3  0'Mahoney  v.  Belmont,  62  N.  Y.  Ogdon,  MS.  Stewart's  Dig.  (N.  J.) 

133,  143,  citing  Attorney-General  v.  455  (1822);  Robinson  v.  Iladley,  11 

Day,  2  Mad.  246 ;  Smith  v.  Wells,  Beav.  614. 

20  How.  Pr.  158.  s  Salt  v.  Cooper,  16  Ch.  D.  544. 

••Ilonshaw  v.   Wells,    9   Humph.  « Robinson   v.  Hadley,    11   Beav. 

568.    See  also  Smith  v.  Cowell,  6  Q.  614. 
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ant  against  another  defendant,  before  hearing.^  And  it  is 
still  held  by  that  court  that  a  receiver  will  not  be  appointed, 
as  against  a  complainant,  upon  the  application,  of  a  defend- 
ant, except  on  cross-bill." 

In  England  the  court  cannot  appoint  a  receiver  on  the 
application  of  a  defendant  even  though  the  plaintiff  not  only 
refuses  to  make  a  motion  for  a  receiver  after  filing  his  bill 
but  also  appears  in  opposition  to  the  application  of  the  de- 
fendant.^ But  in  a  case  in  Tennessee  upon  a  bill  by  a  second 
mortgagee  for  "foreclosure,  a  defendant,  who  was  a  prior 
mortgagee,  has  been  allowed  a  receiver  against  the  mortgagor 
also  joined  as  defendant."  A  receiver  may  be  appointed 
against  a  defendant  who  is  out  of  the  jurisdiction  of  the 
court,"  or  who  has  absconded  to  avoid  service." 

In  North  Carolina,  under  the  provisions  of  its  Code,^  a 
receiver  has  been  appointed  as  against  a  plaintiff  on  the 
application  of  a  defendant.^ 

II. 

The  Subject-matter  of  the  Receivership. 

§  53.  The  Subject-matter  of  the  Receivership  Generally. — It 
has  been  ^aid  generally  that  "  every  kind  of  property  of 
such  a  nature  that,  if  legal,  it  might  be  taken  in  execution, 
ma}^,  if  equitable,  be  put  into  the  possession  of  a  receiver ; 
and  hence  the  appointment  of  such  a  person  has  been  said 
to  be  an  equitable  execution."'  The  property  must  be  of 
such  a  nature  that  a  court  can  put  its  officer  in  possession  of 

1  Trumbull  v.  Gibbons  and  others  « Pitcher  v.  Helliar,  2  Dick.  580 ; 

(MS.  1819),  Stewart's  Digest  (N.  J.),  Maguire  v.  Allen,  1  Ball.  &  B.  75. 

423,  428,  455.     And  see  Robinson  v.  Dowling  v.  Hudson,  14  Beav.  423 ; 

Hadley,  11  Beav.  614.  See  also  Daniell's  Ch.  Prac.  1665. 

« Leddel  «.  Starr,  19  K  J.  Eq.  159.  ^  Code  of  K  C.  §§  338,  339. 

^  Robinson  v.  Hadley,  11  Beav.  614.  ^  Roper  Lumber  Co.  «.  Wallace,  93 

*Henshaw  v.   Wells,    9   Humph.  N.  C.  22  (1885). 

568,  9  Jeremy's  Eq.  Jur.  248 ;  Davis  ■y. 

.  *  Gibbons  v.  Mainwaring,  9  Sim.  Duke   of  Marlborough,    1   Swanst. 

77;  Smith  v.  Smith,  10  Hare  App.  88 ;  8.  o.,  2  Id.  118,  127;  Shakel  «. 

71 ;  Stratton  «.  Davidson,  1  R.  «&  M.  Duke  of  Marlborough,  4  Madd.  463 ; 

484.  Davis  v.  Uphill,  1  Swanst.  129,  132. 
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it ;  a  mere  license  to  occupy  a  stall  in  a  market  which  is 
controlled  by  city  authorities  who  have  power  to  grant  or 
withhold  the  license  is  not  subject  to  a  receivership.'  In 
the  same  way  the  salary  of  a  public  officer  cannot  be  the 
subject  of  a  receivership  when  there  is  no  permanent  fund 
out  of  which  it  is  payable,  and  where  its  payment  is  de- 
pendent upon  the  action  of  the  Legislature  from  year  to 
year,  and  no  action  can  be  maintained  to  recover  it  or  to 
enforce  its  payment." 

But  a  receiver  may  be  appointed  of  the  rents  and  profits 
of  real  estate,  and  also  of  personal  estate  where  it  is  capable 
of  being  reduced  into  possession;'  and  a  receiver  will  be 
appointed,  in  the  interest  of  equitable  creditors,  of  all  prop- 
erty against  which  a  legal  creditor  might  obtain  execution.* 


§  54.  The  English  Practice  Herein. — In  England  a  receive!" 
has  been  appointed  of  the  profits  of  a  rectory  under  an  elegit: 
The  appointment  is  not,  however,  confined  to  such  property 
as  is  liable  to  be  taken  under  an  execution  at  law,  but  is  ex- 
tended to  whatever  is  considered  as  assets  in  equity.  Apply- 
ing this  principle  the  English  courts  have  appointed  a  receiver 
for  the  office  of  a  Master-forester  of  a  royal  forest ;"  the  office 
of  Clerk  of  the  Peace  where  its  profits  had  been  assigned  for 
the  benefit  of  creditors ;'  of  a  canonry,^  a  pension,"  a  college 

'  Barry  ®.  Kennedy,  11  Abb.  Pr.  creditor  to  the  appointment  of  a  re- 

(N.  S.)  421.  ceiver  under  the  statute  1  &  2  Vic. 

2  Cooper  «.  Reilly,  1  Russ.  &  M.  ch.  110.    Hawkins  ®.  Gathercole,  0 

560,  affirming  s.  c,  2  Sim.  560.  De  G.  M.  &G.  1 ;  s.  c,  IJur.  (N.  S.) 

•■'Kerr  on  Receivers,  87,  92,  and  481,  reversing  s.  c,  1  Sim.  (N.  S.) 

see  Chapter  XIV.  infra.  63.     See  also  Bates  «.  Brothers,  2 

"  Davis  t).  Duke  of  Marlborough,  Sm.  &  G.  509. 

1  Swanst.  83.  *  Blanchard  «.  Cawthome,  4  Sim. 

^Silver  t.   Bishop  of  Norwich,  3  560. 

Swanst.  112,  n. ;  White  «.  Bishop  of  'Palmer  «.  Vaughan,   3  Swanst. 

Peterborough,  3  Swanst.  109.  But  it  173. 

has  also  been  hold  in  England  that  a  « Greenfel  «.  Dean  of  Windsor,  2 

registered  judgment  against  a  clergy-  Beav.  544. 

man  does  not  create  a  charge  upon  "Noad  v.  Backhouse,   2  Y.  &  C 

his  benefice  entitling  the  judgment  Chan.  529. 
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§  55 


fellowship/  a  manor/  heirlooms/  chattels,"  of  the  tolls  of  a 
turnpike/  canal/  brewery/  railway/  market/  docks/"  news- 
paper/' the  freight  of  a  ship/^  and  of  funds  in  settlement.'^ 
But  they  have  refused  to  appoint  receivers  of  parochial  rates, 
which  were  to  be  assessed  and  collected  at  a  future  time,'" 
and  of  the  rates  of  a  municipal  corporation  pledged  to  se- 
cure the  repayment  by  installments,  according  to  the  direc- 
tions of  an  act  of  Parliament,  of  money  advanced.'^ 

In  New  Jersey,  rings  and  jewelry  have  been  held  not  to 
be  wearing  apparel  and  to  be  liable  for  debt,  and  a  receiver 
has  been  appointed  and  an  order  made  for  their  delivery  to 
him  on  the  ground  that  it  may  be  out  of  the  power  of  the 
Sheriff  to  levy  on  them  since  they  are  usually  worn  on  the 
person.'® 

§  55.  The  English  Practice  as  Affected  by  Considerations  of  Public 
PoHcy. — On  grounds  of  public  policy  the  English  courts  have 
also  refused  an  application  for  a  receiver  of  the  salary  of  an 


'Feistel  «.  King's  College,  10 
Beav.  491,  509;  s.  o.  llJur.  506,  509. 
But  see  Berkeley  v.  King's  College, 
10  Beav.  602. 

2  Thelluson  v.  Woodford,  1  Seton, 
420,  No.  24;  Pym  v.  Pym,  1  Seton 
420,  No.  25. 

^Earl  of  Shaftesbury  v.  Duke  of 
Marlborough,  1  Seton  421,  No.  27. 

"» Taylor  v.  Eckersley,  L.  R.  2  Ch. 
D.  302. 

^  Knapp  V.  Williams,  4  Ves.  430, 
n.  (a) ;  Dumville  ®.  Ashbrooke,  3 
Russ.  98,  n.;  Lord  Crewe  v.  Edles- 
ton,  1  DeG.  &  J.  93;  s.  c,  3  Jur. 
(N.  S.)1061. 

«Fripp  V.  Chard  Ry.  Co.,  11  Hare 
241 ;  8.  0.,  17  Jur.  887;  Potts  v.  War- 
wick, &c.,  Canal  Co.,  Kay.  142,  143; 
Hopkins  v.  Worcester  &  B.  Canal, 
L.  R.  6  Eq.  437. 

^Skip  V.  Harwood,  3  Atk.  564 
(Reg.  Lib.  1748,  B.  517). 

^  Russell  V.  East  Anglian  Ry.  Co. , 


3McN.  &G.  104:  Furness  v.  Cater, 
ham  Ry.  Co.,  25  Beav.  614;  s.  c,  4 
Jur.  (N.  S.)  1213 ;  Contract  Corpora- 
tion V.  Tottenham  &  H.  J.  Ry.  Co., 
W.  N.  (1868)  242 ;  Marling  v.  Stone- 
house  &  N.  Ry.  Co.,  W.  N.  (1869) 
60;  s.  c,  17  W.  R.  484;  Kingston®. 
Cowbridge  Ry.  Co.,  41  L.  J.  Ch.  152. 

^DeWinton  v.  Maj^or  of  Brecon, 
26  Beav.  533;  s.  c. ,  5  Jur.  (N.  S.)  882. 

'"  Ames  V.  Trustees  of  Birkenhead 
Docks,  20  Beav.  332 ;  s.  o.,  1  Jur.  (N. 
S.)529;  Postlethwaite  v.  Maryport 
Harbor  Trustees,  W.  N.  (1869)  37. 

11  Kelly  i).  Hutton,  17  W.  R.  425. 

12  Roberts  v.  Roberts,  1  Seton  423, 
No.  33. 

1^  Brown  v.  Walter,  1  Seton  421, 
No.  28. 

1^  Drewry  v.  Barnes,  3  Russ.  94. 

'^  Preston  •».  Mayor  of  Yarmouth, 
W.  N.  (1872)  35 ;  s.  c,  20  W.  R.  358. 

1^  Frazier  v.  Bamum,  19  N.  J.  Eq. 
316. 
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Assistant  Parliamentary  Counsel  to  the  Treasury;*  and  on 
the  same  ground  they  have  refused  the  similar  remedy  of 
sequestration  of  a  pension  for  past  services,^  and  of  the  half- 
pay  of  an  officer  of  the  army  or  navy.^  So  also  in  England, 
a  receiver  cannot,  at  the  instance  of  a  judgment  creditor,  be 
appointed  in  respect  of  a  pension  received  by  a  retired  offi- 
cer in  the  Indian  army  for  past  services,  such  officer  being 
prohibited  by  section  141  of  the  Army  Act,  1881,  from  assign- 
ing or  charging  the  pension.* 

§  56.  New  York  Decisions  in  Paxticular  Cases. — In  New  York 
it  has  been  held  that  a  subscriber  to  a  given  project  from 
which  he  has  withdrawn,  may,  in  an  action  against  the  depos- 
itary of  the  funds  subscribed,  have  a  receiver  for  such  fund 
appointed.'* 

The  word  "assets,"  as  used  in  the  provision  of  the  act  of 
New  York  of  1869  (§  17,  ch.  902,  Laws  of  1869)  authorizing 
the  court  to  appoint  a  "receiver  of  all  the  assets  and  credits" 
of  a  life  insurance  company,  means  all  the  property,  real  and 
personal,  of  such  company,  and  the  receiver  upon  his  ap- 
pointment becomes  vested  with  the  title  to  all  of  the  prop- 
erty of  the  company,  including  its  real  estate,  and  no  formal 
conveyance  thereof  to  him  is  requisite." 

§  57.  The  Application  for  a  Receiver  Does  Not  Enlarge  the  Ju- 
risdiction of  the  Court. — The  application  for  a  receiver  in  a 
court  of  equity  does  not  in  any  manner  enlarge  the  jurisdic- 
tion of  that  court,  as  determined  by  long  usage  and  well  set- 
tled principles.  As  in  ordinary  cases  it  will  not  assume  ju- 
risdiction where  courts  of  law  have  cognizance  of  the  action, 

'  Cooper  D.  Reilly,  2  Sim.  560;  8.  o. ,  "» Lucas  v.  Harris,  56  L.  J.  (Q.  B. 

affirmed  1  R.  &  M.  560.  Div.)  15  (1886). 

*  Lloyd  V.  Cheetham,  3  Giff.  171;  '^Bailey  v.  O'Mahoney,  33  N.  Y. 

8.  0.,  7  Jur.  (N.  SO  1272.  Super.  Ct.  239;    O'Mahoney  v.  Bol- 

3  McCarthy  v.  Goold,  1  Ball  &  B.  mont,  62  N.  Y.  133. 

387 ;  Stono  v.   Lidderdale,  2  Anst.  « In  re  Attorney-General  v.  Atlan- 

583;  (1795)  Collyer  v.  Fallon,  1  T.  &  tic  Mutual  Life  Insurance  Co.,  100 

K.  459.  N.  Y.  279  (1885). 
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SO  it  will  not  interfere  in  actions  strictly  at  law,  though  the 
appointment  of  a  receiver  appear  to  be  advisable^  unless 
by  virtue  of  statutory  authority.' 

Following  this  principle  a  court  of  chancery  has  refused 
to  appoint  a  receiver  for  the  fees  of  an  office  claimed  by 
different  persons  on  the  ground  that  by  doing  so  it  would  in 
effect  determine  the  right  to  the  office,  which  could  only  be 
adjudicated  properly  by  an  information  in  the  nature  of  a 
quo  warranto^  But  in  cases  where  the  right  to  an.  office  is 
not  involved,  and  the  claim  is  merely  as  to  the  rights  of  the 
contending  parties  in  the  fees,  as  property,  by  virtue  of  a 
contract  with  the  occupant  of  the  office,  the  principle  does 
not  apply,  and,  if  the  case  is  a  proper  one  in  other  respects  for 
the  appointment  of  a  receiver,  the  appointment  will  be  made." 

§  58.  Growing  Crops  Considered  Part  of  the  Land  and  Subject 
to  a  Receivership. — On  granting  an  injunction  to  restrain, ^6/i- 
dente  lite,  the  sale  of  land  on  which  stands  a  large  crop  of 
grain,  it  is  proper  to  consider  the  crop  a  part  of  the  land  and 
to  appoint  a  receiver  to  harvest  and  preserve  it."  So,  in  a 
case  where  one  hired  a  plantation  for  a  year  and  the  lessor, 
dissatisfied  with  the  mismanagement  and  bad  faith  of  the 
lessee,  filed  his  bill  and  prayed  an  injunction  to  restrain 
him  from  carrying  off  the  cotton  made  on  the  land,  out  of 
which  the  lessor  was  to  have  so  many  bales,  and  for  the  ap- 
pointment of  a  receiver  to  enter  upon  and  take  possession  of 
the  land  and  the  ungathered  crop,  etc.,  and  the  prayer  was 
granted,  it  was  held  on  appeal  that  the  judgment  appointing 
a  receiver  should  be  reversed,  and  the  injunction  be  so  modi- 
fied as  not  to  prohibit  the  lessee  from  carrying  the  cotton 
made  on  the  land  to  any  of  the  points  specified  in  the  con- 
tract for  the  purpose  of  delivering  the  same  to  the  lessor." 

'  By  statute  in  Iowa,  when  the  facts        '^  Tappan  v.  Gray,  9  Paige,  507  ; 

shown  are  such  as  to  warrant  it,  a  Stone  v.  Wetmore,  42  Ga.  601. 
receiver  may  be    appointed   in  an        ^  Palmer  ■».  Vaughan,  3  Swanst. 

action  at  law.     See  Iowa  Rev.  Stat.  173 ;  Cheek  v.  Tilley,  31  Ind.  121. 
(1860)  §  3419,  and  Jones  v.  Graves,        ^  Corcoran  v.  Doll,  35  Cal.  476. 
20  Iowa,  596.  s  Williams  v.  Green,  37  Ga.  37. 
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§  59.  Particular  Proof  Required  in  Special  Cases. — The  most 
convincing  proof  of  the  necessity  for  a  receiver  will  be  re- 
quired in  cases  where  the  effect  of  the  appointment  will  be 
seriously  to  affect  family  relations  and  domestic  comfort,  as 
where  two  minor  children  sought  to  have  a  receiver  appoint- 
ed over  a  homestead  set  apart  at  the  instance  of  their  de- 
ceased mother,  and  which  was  occupied  by  their  aged  father 
and  his  second  wife  and  the  minor  children.^ 

§  60.  The  Possession  and  Location  of  the  Property. — Courts 
of  equity  may  order  receivers  to  take  possession  of  property 
in  controversy,  whether  in  the  immediate  possession  of  de- 
fendant or  his  agent,  and  in  proper  cases  they  can  also  order 
the  defendant's  agents  or  employees,  although  not  parties  to 
the  record,  to  deliver  the  specific  property  to  the  receiver.'' 
It  is  not  necessary  that  the  subject-matter  of  the  litigation 
should  be  within  the  jurisdiction  of  the  court,  but  the  parties 
in  interest  must  be  subject  to  its  jurisdiction.  The  English 
Court  of  Chancery  has  frequently  appointed  receivers  over 
estates  or  property  situated  in  foreign  countries  and  in  Eng- 
lish colonies;^  and  has  held  that  it  is  the  better  practice  that 
the  receiver  himself  should  be  within  the  jurisdiction  of  the 

'  Barfleld  v.  Barfield,  72  Ga.  668.  from  the  scale  of  manhood  and  sink 
In  this  case  the  court  said:  "It  him  into  a  brute,  equity  might  inter- 
would  require  a  very  strong  case  in-  vene  with  a  remedy  so  harsh  toward 
deed,  supported  by  clear  and  con-  the  old  father  of  a  family;  but  the 
vincing  proofs  from  witnesses  enti-  facts  herein  disclosed  do  not  ap- 
tled  to  credit  and  uninfluenced  by  proach  such  a  case.  .  .  .  The 
passion  or  prejudice,  to  authorize  a  appointment  of  the  receiver  prayed 
court  of  equity  to  wrest  from  the  fa-  for  would  have  shocked  the  con- 
ther  and  head  of  a  family  the  homo  science  of  civilization,  and  grieved  to 
in  which  for  many  years  he  had  the  core  the  heart  of  Christianity." 
raised  and  sent  out  six  adult  chil-  ^  Matter  of  Cohen,  5  Cal.  494. 
dren,  and  was  still  raising  two  ^  Houlditch  ■».  Marquis  of  Dono- 
othors  to  the  best  of  his  ability,  and  gal,  8  Bligh.  (N.  S.)  301 ;  Barkley  v. 
place  that  home  in  the  hands  of  a  Lord  Roay,  2  Hare,  308;  Faulkner  «, 
receiver,  and  thus  break  it  up.  Daniel,  3  Hare,  204,  n.;  s,  o.  1  Seton, 
.  .  .  In  case  of  insanity  of  the  450;  Langford  v.  Langford,  5  L.  J. 
father,  or  such  tyrannical  and  inhu-  (N.  S.)  Ch.  60;  Shepard  «,  Oxen- 
man  conduct  as  would  lower  him     ford,  1  Kay  &  J.  491 ;  ■».  Lind- 
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court,  and  that  he  should  be  allowed  to  appoint  his  own 
agent  in  the  foreign  country  for  the  management  of  the 
property  there.' 

In  the  United  States  the  fact  that  the  property  over  which 
a  receiver  is  sought  lies  partly  in  one  State  and  partly  in  an- 
other, as  where  a  line  of  railway  extends  through  two  dif- 
ferent States,  the  company  being  incorporated  in  both,  will 
not  prevent  the  courts  of  one  of  the  States  from  appointing 
a  receiver  to  take  charge  of  the  railway,  in  a  case  otherwise 
appropriate  for  the  relief.^ 


§  61.  Property  Located  Outside  the  Jimsdiction  of  the  Court. — 
Courts  of  equity  will  not,  however,  extend  their  extraordi- 
nary jurisdiction  to  property  in  a  foreign  country  when  the 
parties  in  interest  in  the  property,  or  representing  it,  are  not 
before  the  court  or  subject  to  its  control.^  Neither  will  a 
receiver  be  appointed  as  against  a  purchaser  of  the  interest 
of  one  partner  residing  and  conducting  the  business  in  an- 
other State."  It  is,  however,  held  that  a  court  of  chancery 
in  one  country  may  appoint  a  receiver  in  aid  of  the  en- 
forcement of  a  decree  in  chancery  in  a  foreign  country; 
but  this  will  not  be  done  where  it  is  doubtful,  upon  the 
record,  whether  the  plaintiffs  will  ultimately  be  entitled  to  a 
decree  in  the  second  action.^ 


say,  15  Ves.  91;  Logan  v.  Princess  ^  State «.  Northern  Cent. R.  R.  Co., 
of  Coorg,  1  Seton,  447,  No.  1;  18  Md.  193.  But  the  right  of  the  re- 
Keys  V.  Keys,  1  Beav.  425 ;  Tylee  ceiver  outside  the  territorial  juris- 
«.  Tylee,  cited,  1  Seton.  448 ;  Hod-  diction  of  the  court  which  appoints 
son  v.  Watson,  cited,  1  Seton,  448 ;  him  rests  upon  the  principle  of  com- 
Hinton  i).  Galli,  24  L.  J.  121 ;  s.  o.,  2  ity  between  the  States  as  has  been 
Eq.  Rep.  479  ;  Underwood  «.  Frost,  1  set  out  above.  §§  16-20. 
Seton,  448,  No.  2 ;  Porter  v.  Porter,  ^  g^aw  v  Shore,  5  L.J.  (N.  S.)  Ch. 
1    Seton,  449,   No.   5;   Bunbury  v.  79. 

Bunbury,  1  Beav.  318.  ^  gtate  v.  Northern  Central  R.  R. 

1  Cockbum  «.  Raphael,  2  S.  &  S.  Co.,  18  Md.  193. 

453 ;  V.    Lindsey,  15  Yes.    91.  ^  Houlditch  v.   Marquis  of  Done- 

In  one  case  at  least  a  person  resid-  gal,  8  Bligh  (N.S.),  301,  and  Beatty's 

ing  abroad  has  been  appointed  re-  Chan.  (Irish)  146. 
ceiver.    1  Seton,  449,  No.  5. 
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§  62.  The  Effect  of  the  Provisions  of  the  New  York  Code  upon 
Property  Subject  to  a  Receivership. — Before  tlie  enactment  of 
the  New  York  Code  of  Civil  Procedure  the  appointment  of 
a  receiver  of  the  property  of  a  judgment  creditor  vested  in 
him  all  the  debtor's  personal  property  without  an  assign- 
ment.' And  since  the  Code  such  appointment  has  the  same 
effect  upon  the  real  property  also  f  but  property  of  the  judg- 
ment debtor  which  is,  by  statute,  exempt  from  levy  and  sale 
by  execution,  is  excepted  from  the  operation  of  this  rule." 

III. 

In  What  Cases  a  Receiver  Will  Be  Appointed. 
§  63.  Insolvency  as  a  Ground  for  Appointing  a  Receiver. — 
Mere  insolvency  is  not  of  itself  a  sufficient  cause  to  warrant 
a  court  in  taking  the  possession  of  the  insolvent's  property 
into  its  own  hands  by  means  of  a  receivership  ;*  but  where 
the  case  is  otherwise  proper  for  relief,  it  is  an  important 
factor  in  influencing  the  discretion  of  the  court  in  making 
or  refusing  an  appointment.^  So  a  receiver  has  been  ap- 
pointed on  an  undisputed  averment  of  insolvency,  when  there 
was  a  showing  of  danger  of  the  misappropriation  or  waste  of 
assets.®  The  cases  in  which  insolvency  figures  as  an  element 
are  so  numerous  that  it  is  deemed  best  to  consider  it  as  it 
influences  the  decisions  under  the  several  heads  hereafter 
treated. 

§  64.  Of  Property  Over  which  Parties  are  Contesting  in  Pro- 
bate Courts. — In  England,  before  the  passage  of  the  act  of 

'  Mann  v.  Pentz,  2  Sandf .  Ch.  257 :  judgment  debtor ;  his  earnings  from 

Wilson  V.  Allen,  6  Barb.  542.  personal  services    rendered  within 

'■'  Porter  «.  Williams,  9  N.  Y.  148  ;  sixty  days  being  necessary  for  the 

Code  Civ.  Proc.  §  716.  use  of  his  family,  etc.  • 

2  Hudson  M.  Plets,  11  Paige,  180;  ••  Gregory  «.   Gregory,   33  N.   Y. 

Andrews  ©.  Rowan,  28  How.  Prac.  Super.  Ct.  (IJ.  &  S.)  1,  39. 

126;  Tillotson  «.  Woolcott,  48  N.  Y.  '^  Farmers'  Loan  &  Trust  Co.  -c. 

190;  Cooneyc.  Coonoy,  65Barb.  524;  Chicago  &  C.  R.  R.  Co.,  27  Fed. 

Code  Civ.  Proc.  §  2463,  which  ex-  Rep.  146. 

cepts  also  property  held  in  trust  pro-  « Tumbull  t>.  Prentiss  Lumber  Co. 

ceeding  from  a  person  other  than  the  55  Mich.  387. 
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Parliament  authorizing  ecclesiastical  courts  to  appoint  an 
administrator,  pendente  lite,  in  cases  litigating  the  probate  of 
a  will,  the  Court  of  Chancery  fi-equently  appointed  receivers 
to  take  charge  of  the  testator's  property  pending  the  litiga- 
tion, in  order  that  there  might  be  some  one  to  receive  the  as- 
sets and  to  preserve  them  until  the  ecclesiastical  court  had 
determined  the  rights  of  the  contending  parties.'  But  it  did 
so  cautiously,  having  in  view  solely  the  preservation  of  the 
property.  So  it  refused  to  appoint  a  receiver  where  the 
property  was  of  small  value  and  was  in  possession  of  a  person 
holding  under  the  will  ;"^  and  where  it  was  held  by  one  who 
claimed  title  adversely  to  both  of  two  executors  contesting 
under  two  different  wills,"  and  where  no  danger  to  the  prop- 
erty was  shown.* 

After  the  passage  of  the  act  referred  to  above,  the  Court 
of  chancery  refused  to  exercise  its  power  in  such  cases  where 
an  administrator,  ^e/i<^a^i^e  lite,  had  been  appointed  under  the 
act,  so  that  a  conflict  between  the  courts  might  be  avoided."" 
But  it  adhered  to  its  custom  and  right  where  the  ecclesiasti- 
cal court  neglected  or  refused  to  appoint  such  administrator." 
After  a  verdict  upon  an  issue  devisavit  vel  non  the  court  ap- 
pointed a  receiver  against  the  party  to  whom  possession  of 
the  estate  had  been  given  by  the  trustees  of  the  legal  estate 
under  an  order  of  court,  though  an  order  7iisi  had  been 
obtained  for  a  new  trial." 


§  ^k).  Maryland  and  New  York  Rules  Herein. — In  Maryland 
the  Court  of  Chancery  has  authority  to  protect  the  property 
of  an  intestate  or  testator  by  appointing  a  receiver  pending 

1  Montgomery^.  Clark,  2  Atk.378 ;  ^ Richards  «.  Chave,  12  Ves.  462. 
Marr  v.  Littlewood,  2  Myl.  &  Cr.  &  Veret  «.  Duprez,  L.  R.  6  Eq.  329; 
454 ;  Watkins  «.  Brent,  1  Myl.  &  Cr.  Hitchen  v.  Birks,  L.  R.  10  Eq.  471 ; 
97 ;  Atkinson  ■?;.  Henshaw,  2  Ves.  &  Knight  «.  Duplessis,  1  Ves.  Sen. 
Bea.  85;  Ball  'o.  Oliver,  2  Ves.  &  324;  Jones -».  Frost,  3  Madd.  1. 
Bea.  96 ;  Parkin  «.  Seddons,  L.  R.  « Parkins  v.  Seddons,  L.  R.  16  Eq. 
16  Eq.  34.  34. 

2  Whitworth  v.  Whyddon,  2  Mac.  '^  Bainbrigge  «.  Bainbrigge,  3  Eng. 
&  G-  52.  Law  &  Eq.  86. 

^  Jones  «.  Goodrich,  10  Sim.  327. 
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a  litigation  in  the  Orphans'  Court  for  probate  or  administra- 
tion, and  in  such  case  the  court  proceeds  upon  the  ground 
that  the  property  is  in  danger,  because  it  may  get  into  the 
hands  of  those  who  have  no  interest  in  it,  and  it  will  not  for- 
bear to  exercise  its  power  to  appoint  a  receiver,  because  the 
Orphans'  Court  may  provide  for  the  collection  of  the  effects 
of  the  deceased  by  granting  leitevs pendente  lite;  but  it  can- 
not appoint  a  receiver  after  the  grant  of  letters  jyendente  lite 
by  the  Orphans'  Court,  and  if  such  receiver  has  been  ap- 
pointed prior  to  the  grant,  his  powers  cease  after  the  grant, 
and  he  mil  be  discharged  and  directed  to  deliver  over  the 
property  to  such  administrator.' 

In  New  York  a  surrogate,  in  case  of  a  contest  relative  to 
the  proof  of  a  will  or  relative  to  granting  letters  testamentary 
or  of  administration  with  the  will  annexed,  or  of  administra- 
tion in  case  of  intestacy,  or  when,  by  reason  of  the  absence 
from  the  State  of  any  executor  named  in  a  will,  or  for  any 
other  cause,  a  delay  is  necessarily  produced  in  granting  such 
letters,  may,  in  his  discretion,  issue  special  letters  of  adminis- 
tration authorizing  the  preservation  and  collection  of  the 
goods,  chattels,  personal  estate  and  debts  of  the  deceased, 
and  to  secure  the  same  at  such  reasonable  expense  as  the 
surrogate  shall  allow,  and  for  those  purposes  he  may  main- 
tain suits  as  administrator.'* 

In  England  the  institution  of  a  suit  to  recall  probate  is  not 
of  itself  a  sufficient  ground  for  appointing  a  receiver,  even 
though  the  probate,  issued  in  "  common  form,"  has  been  or- 
dered into  court  and  the  parties  directed  to  prove  in  the 
"solemn  form."' 

§  66.  Of  a  Receiver  as  Against  the  Legal  Estate  or  Party  in 
Possession. — The  rule  in  ordinary  cases  is  that  a  receiver  will 
not  be  appointed  where  a  defendant  is  in  possession  under 
a  legal  estate,  and  it  is  only  departed  from  in  cases  of  fraud 
clearly  proved,  or  of  imminent  danger  if  the  intermediate 

v.   Ricketts,    10  Beav. 


'  Tn  re  Colvin,  8  Md.  Ch.  278. 

^  Newton 

'^N.  Y.  Code  Civil  Proc,  §§  2GG8- 

525. 

2672. 
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possession  should  not  be  taken  under  the  care  of  the  court,  and 
there  is  strong  ground  of  title  in  the  claimant/  or  where  a  per- 
son takes  a  conveyance  of  a  legal  estate  subj  ect  to  equitable  in- 
terests, which  he  does  not  pay  or  keep  down.'^  The  possession 
must  be  such  as  will  entitle  the  party  to  rents  and  profits.* 

"Where  an  heir-at-law  applied  for  a  receiver  against  a  de- 
visee the  application  was  refused  and  the  heir  left  to  try  the 
question  at  law  and  recover  on  the  strength  of  his  own  title. 
The  court  said: — "  If,  because  there  is  a  contest  between  the 
heir-at-law  and  devisee,  the  court  should  appoint  a  receiver, 
and  this  devisee  has  nothing  to  defend  his  title  with,  that 
may  be  a  mean  to  make  an  end  of  the  case  one  way,  but 
would  introduce  a  precedent  that  might  go  a  great  way  and 
have  very  fatal  consequences  as  to  devisees  by  stripping 
them  of  anything  to  defend  their  right."" 

§  67.  In  Ejectment  Cases,  Fraudulent  Conveyances,  Etc. — A 
court  of  equity  will  not  appoint  a  receiver  to  hold  land  pend- 
ing an  action  of  ejectment  for  the  recovery  of  the  same  where 
defendant  in  ejectment  was  a  hona  fide  purchaser  thereof.^ 

Where  fraud  in  a  conveyance  is  alleged  as  a  basis  for  ask- 
ing for  a  receiver  the  appointment  will  not  be  made  unless  it 
is  manifest  that  the  fund  is  in  danger  of  being  lost,  or  that 
insolvency  of  an  unfit  trustee  is  present  or  imminent." 

In  Alabama  a  creditor  by  simple  contract,  being  author- 
ized by  statute  to  file  a  bill  to  reach  and  subject  property 
fraudulently  conveyed  by  his  debtor,  acquires,  by  his  bill 

'  Lloyd  «.  Passingham,  19  Ves.  59  ; 
Mordaunt  v.  Hooker,  1  Amb.  311 ; 
Earl  of  Fingal  v.  Blake,  2  Moll.  50. 
See  also  Smith  v.  Smith,  2  Y.  &  Coll. 
351 ;  Silver  v.  Bishop  of  Norwich,  3 
Swanst.  112,  n.;  Pignolet  v.  Bushe, 
28  How.  Pr.  9 ;  Kipp  v.  Hanna,  2 
Bland's  Chan.  26.;  Cole  ^j.  O'Neill, 
3  Md.  Ch.  174;  Harrup  v.  Winslet, 
37  Ga.  655  ;  Thompson  «.  Diffender- 
fer,  1  Md.  Ch.  489  ;  West  v.  Chasten, 
12  Fla.  315;  Ex  parte  Walker,  25 


Alabama,  81 ; 

Callanan  «. 

Shaw,  19 

Iowa,  183, 186: 

;  Guernsey  v 

.  Powers, 

9  Hun,  78. 

2  Pritchard  « 

.  Fleetwood, 

,  1  Meriv. 

55. 

^Archdeacon  v.  Bowes, 

3  Anst. 

752. 

4  Knight  V.  Duplessis,  2  Ves.  Sen. 

360. 

5  Whitworth 

®.Wofferd,73Ga.  259. 

6  Rheinstein 

V.  Bixby,   ! 

}2  N.  C. 

307. 
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and  the  ser\dce  of  process,  such  an  interest  and  lien  in  and 
upon  the  property  as  entitles  him  to  ask  the  appointment  of 
a  receiver/ 

A  receiver  may  be  appointed,  although  the  person  apply- 
ing has  the  legal  estate  as  against  the  person  whose  posses- 
sion he  seeks  to  oust,  where  the  property  is  in  the  nature  of 
a  trade." 


§  68.  Of  a  Receivership  where  the  Right  is  Doubtful. — A  re- 
ceiver will  not  be  appointed  where  the  rights,  as  between 
the  parties,  are  doubtful  if  the  defendant  has  obtained  the 
legal  estate  without  fraud  and  no  case  of  danger  as  to  his 
security  is  alleged.  Accordingly  in  a  case  in  which  the 
plaintiff  sued  as  heir,  and  the  answer  neither  admitted  nor 
denied  that  he  held  that  character,  a  receiver  was  refused, 
and  it  was  held  that  the  defect  in  the  answer  was  not  a  suffi- 
cient ground  for  refusing  a  receiver.^ 

When  the  plaintiff  shows  an  equitable  title  to  a  part  of  the 
property  in  dispute  and  a  legal  and  equitable  title  to  another 
part,  if  the  defendant  makes  out  no  title  legal  or  equitable, 
and  the  preservation  of  the  property  requires  the  appoint- 
ment of  a  receiver,  one  will  be  appointed.* 

Where  the  heir,  being  in  possession,  was  committing  waste 
by  cutting  down  timber,  etc.,  and  had  waived  an  issue  devis- 
avit  vel  non,  which,  upon  his  application,  had  been  ordered, 
and  claimed  that  there  was  no  effectual  devise  to  disinherit 
him,  the  court  being  satisfied,  upon  the  merits,  that  he  Avas 
shut  out  from  the  inheritance,  and,  therefore,  a  trespasser, 
said  : — "  If  the  inheritance  fell  upon  the  heir  in  the  teeth  of 
these  devises,  as  I  think  no  scintilla  of  it  did  fall  upon  him, 
I  shall  regret  having  ousted  the  heir  from  his  possession ; 

'  Weis  v.  Goetter,  Weil  &  Co.  ,72  s.  o. ,  9  Jur.  956.    See  also  Whitworth 

Ala.  259.  V.  Gangain,  1  Phill.  728;  s. o. ,  3  Har«, 

2p>ipp  ID.  Chard  Ry.  Co.,  21  Eng.  416;  Metcalfe  «.  Pulvercroft,  1  Vgb. 

Law  and  Ecj.  53.  &  B.  180  ;  Shakol  ®.  Duke  of  Marl- 

3  Lancashire  v.  Lancashire,  9  Beav.  borough,  4  Madd.  463. 
120;  8.  0.,  15  L.  J.  (N.  S.)  Ch.  54 ;        ^Cole  v.  O'Neill,  8  Md.  Ch.  174. 
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but,  thinking  as  I  do,  I  grant  the  receiver,  with  the  observa- 
tion that  nothing  done  in  this  case  by  me  goes  to  affect  an 
heir-at-law  from  whom  the  testator  has  not  taken  away  the 
legal  estate."^ 

And  where  the  ecclesiastical  court  had  found  against  the 
will  as  a  will  of  personal  property,  on  the  ground  of  the  tes- 
tator's insanity,  and  an  issue  of  demsavit  vel  non  on  the  same 
ground  was  to  be  tried,  Lord  Chancellor  Lyndhurst  said : — 
"That  question,  however,  has  been  already  fully  investi- 
gated, as  far  as  regards  the  personal  estate  ;  and,  though  the 
result  is  not  conclusive  as  to  the  property  now  claimed  by 
the  plaintiff,  the  contest  lay  between  the  same  parties,  and 
the  result  of  those  proceedings  was  such  as  to  furnish  no 
reasonable  ground  for  believing  that  the  plaintiff  will  suc- 
ceed when  he  brings  the  will  before  the  proper  tribunal  on 
an  issue  at  law.  I  would  ask,  besides,  if  the  property  is 
exposed  to  any  danger  in  the  mean  time,  while  it  remains  in 
the  possession  of  the  defendants  ?  The  plaintiff  is  already 
bound  to  pay  over  a  considerable  sum  to  the  defendants, 
under  an  order  of  this  court ;  and  so  long,  at  least,  as  he 
retains  that  sum  in  his  hands  he  has  a  sufficient  security  for 
the  rents  and  profits  should  it  ultimately  appear  that  he  is 
.justly  entitled.  On  both  these  grounds  the  motion  must  be 
refused,  but  without  costs."^ 

§  69.  The  General  Rule  Herein  in  this  Country. — In  this  coun- 
try a  receiver  will  not  generally  be  appointed  against  the 
legal  title  unless  there  is  imminent  danger  to  the  property 
and  the  immediate  rents  and  profits,^  or  when  it  is  clearly 
proved  that  fraud  or  imminent  danger  would  result  if  pos- 
session is  not  taken  by  the  court." 

A  receiver  will  be  appointed  in  behalf  of  a  vendor,  as 
against  a  vendee  who  has  obtained  possession  and  refuses  to 
pay  the  purchase  money. ^ 

'  The  Earl  of  Fingal  «.  Blake,  2  ^  TjjQjjjpgQQ  ^  Diflfenderfer,  1  Md. 
Moll.  50.  Ch.  489. 

-  Clark  V.  Dew,  1  R.  &  Myl.  103.  ^  Payne  v.  Atterbury,  Barring,  Ch. 

=<Kipp  x.  Ilanna,  2  Bland's  Chan.     (Mich.)  414. 
26. 
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§  70.  The  New  York  Rule  Herein. — In  New  York  the  rule 
upon  this  point  is  well  stated  to  be  that  "  a  court  of  equity 
generally  refuses  to  interfere  for  or  against  the  legal  title,  al- 
though in  actions  to  set  aside  fraudulent  conveyances,  and  in 
other  equitable  actions,  receivers  will  be  appointed  when  the 
safe  disposition  and  management  of  the  property  require  it. 
Even  in  an  action  to  set  aside  a  purchase  on  the  ground  of 
inadequacy  of  price,  where  the  defendants  were  in  possession 
and  devisees  of  the  purchaser,  the  Lord  Chancellor  ap- 
pointed a  receiver.^  The  power  of  the  court  in  this  respect 
is  only  limited  by  considerations  of  what  is  expedient  for  the 
interests  of  all  concerned."" 

In  an  equitable  action  for  the  partition  of  real  estate, 
where  the  plaintiff  showed  good  reason  to  believe  that  some 
portion  of  the  property  could  not  be  rented,  in  consequence 
of  the  refusal  of  the  defendant  to  unite  with  the  other  ten- 
ant in  common,  the  plaintiff,  and  that  the  rents  of  other 
portions  which  had  been  rented  could  not  be  collected  in 
consequence  of  her  interference,  a  receiver  was  appointed  to 
preserve  the  property  from  serious  loss  during  the  pendency 
of  the  action."  And  in  an  action  to  recover  the  possession  of 
real  property,  on  the  ground  that  judicial  proceedings  by 
which  the  title  of  the  plaintiff's  ancestor  was  apparently  di- 
vested and  the  lands  transferred  to  the  defendant's  ancestor, 
were  void  for  fraud,  mistake  and  want  of  jurisdiction,  the 
court  has  power  to  appoint  a  receiver  and  grant  an  injunc- 
tion to  preserve  the  property  and  the  proceeds  of  it  pending 
the  litigation.* 

A  receiver  cannot  be  appointed  in  an  action  to  recover 
possession  of  real  property,  unless  some  equitable  grounds 
are  made  to  appear  entitling  the  plaintiff'  to  the  rents  and 
profits  as  such,  or  unless  their  sequestration  is  necessary  to 
his  protection.  A  valid  title  in  the  plaintiff  is  essential,  but 
not  of  itself  sufficient  to  authorize  the  appointment.^ 

'Citing   Stillwell    v.   Watkins,   1  *  Rogers  «.  Marshall,  6  Abb.  Pr. 

Jac.  280.  (N.  S.)457. 

« Pignolet  V.  Bushe,  28  How.  Pr.  9.  <*  People  v.  Mayor  of  New  York,  10 

2 Ibid.  Abb.  Pr.  111. 
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A  plaintiff  cannot  demand  the  appointment  of  a  receiver 
of  property  in  whicli  he  has  no  interest.' 


§  71.  Other  New  York  Cases  to  the  Same  Point. — In  an  action 
to  recover  possession  of  real  property,  with  damages  for  the 
wrongful  withholding  thereof,  it  is  not  regular  or  proper  to 
appoint  a  receiver  of  the  rents  and  profits  of  the  property  in 
controversy ;'  and  a  receiver  will  not  be  appointed  over  real 
estate  before  the  hearing  unless  there  is  evidence  of  fraud 
in  obtaining  the  possession,  or  special  circumstances  to  show 
a  necessity  to  preserve  the  property  pendente  lite.''  In  an 
action  to  recover  possession  of  real  estate  from  one  in  pos- 
session under  a  contract  of  sale  a  receiver  will  not  be  q>^- 
■pointed  pendente  lite.* 

A  receiver  may  be  appointed  at  the  instance  of  a  remain- 
derman against  a  life  tenant  for  failure  to  appropriate  the 
rents  and  profits  to  keep  down  the  taxes. ^ 

§  72.  Of  a  Receiver  of  the  Rents  and  Profits  of  Real  Estate. — 
Courts  are  frequently  asked  to  appoint  receivers  to  take 
charge  of  the  rents  and  profits  of  real  estate  pending  suits 
to  determine  the  ownership  of  the  title  or  of  other  interests 
in  it.  Nothing  can  be  clearer,  both  in  law  and  in  equity 
and  from  natural  justice,  than  that  a  complainant  is  entitled 
to  the  rents  and  profits  from  the  time  Jiis  title  accrued, 
where  there  are  large  outstanding  encumbrances,  and  no 
part  of  the  rents  and  profits  is  applied  to  keep  down  the  in- 
terest, the  defendant  being  totally  irresponsible  and  holding 
over  against  his  own  deed.  In  such  a  case  the  complainant 
is  entitled  to  a  receiver."     The  appointment  will  not,  how- 

'  Smith  V.   Wells,   20  How.    Pr.  ^Guernsey  «.  Powers,  9  Hun.  78. 

158.  5  King  V.  King,  41  N.  Y.  Super  Ct. 

2 Thompson  «.  Sherrard,  35  Barb.  (9  J.  &.  S.)  516. 

593 ;  8.  o. ,  12  Abb.  Pr.  427 ;  s.  o. ,  22  « Payne  v.  Atterbury,  Harring,  Ch. 

How.  Pr.  155.  (Mich.)  414. 

3  Willis  V.   Corlies,  2  Edw.    Ch. 
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ever,  be  made-in  such  a  case  unless  the  plaintiff  has  estab- 
lished an  apparent  right  to  the  property  and  the  insolvency 
of  the  defendant  is  alleged  and  proved ;  nor  will  a  receiver 
be  appointed  in  a  proceeding  to  establish  a  will/ 

So  it  has  been  decided  in  Massachussetts,  where  writs  of 
entry  were  brought  to  recover  possession  of  certain  parcels 
of  land  in  possession  of  one  who  was  in  receipt  of  the  rents 
and  profits,  both  parties  claiming  under  legal  titles,  and  no 
claim  being  made  of  mismanagement  or  waste  on  the  part 
of  the  party  in  possession,  who  was  not  insolvent,  and  there 
being  no  extraordinary  danger  that  she  would  not  be  able  to 
satisfy  any  judgments  against  her  which  the  plaintiff  might 
recover,  that  a  bill  in  equity  cannot  be  maintained  by  the 
plaintiff  for  the  appointment  of  a  receiver  of  the  rents  and 
profits  of  the  land  pending  the  determination  of  the  actions 
at  law.^ 

§  73.  Instances  of  the  Appointment  of  Receivers  of  Rents,  Etc. — 
Where  one  of  two  persons  in  whose  name  the  title  to  real 
estate  stands,  but  held  for  the  benefit  of  both,  is  insolvent 
and  is  collecting  the  rents  and  profits  and  expending  them 
in  her  own  interest,  it  is  a  proper  case  for  the  appointment  of 
a  receiver.^  In  an  action  by  a  cestui  que  trust  for  an  account- 
ing, an  order  for  an  injunction  and  receiver  may  be  granted, 
upon  the  finding  that  a  trustee  of  real  estate,  a  defendant  in 
the  case,  is  insolvent  and  has  misapplied  the  rents  and  profits." 

Where  a  landlord  brought  an  action  against  his  tenant  to 
recover  possession  of  the  premises  leased,  under  a  proviso 
in  the  lease  for  re-entry  on  breach  of  covenant,  a  receiver  of 
the  rents  and  profits  of  the  land,  pending  the  trial  of  the 
action,  was  appointed  on  application  by  the  plaintiff." 

In  New  York  a  motion  for  a  receiver  should  be  granted 
where  it  is  shown,  upon  the  plaintiffs  application  therefor, 

'  Bryan  v.  Maring,  94  N.  C.  694  Reporter,     500    (N.    Y.    Sup.    Ct. 

(1886).  1886). 

'Squire*.  Hewlett,  6  N.  E.  Rep.  "Albright  «.    Albright,  91  N.  C. 

779  CMass.  1886).  220,  225. 

=»  Roche  V.  Roche,  3  N.  Y.  State  ^Gevatkin®.  Bird,  52  L.  J.  (Q.  B.) 
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that  the  defendants  are  irresponsible ;  that  they  are  collect- 
ing rents  which  they  are  nnable  to  refund,  and  which  will 
probably  be  lost  if  they  are  not  restrained;  and  that  the 
premises  are  in  a  ruinous  condition  by  reason  of  their 
neglect,  and  will  continue  to  deteriorate.' 

Under  a  statue  of  West  Virginia,  a  judge  of  a  Circuit 
Court  ought  not  to  appoint  a  receiver  of  real  property  or  of 
the  rents,  issues  or  profits  thereof,  in  vacation,  but  if  he 
should  do  so  an  order  should  be  m^de  when  the  court  is  in 
session  requiring  such  improperly  appointed  receiver  to  pay 
or  pass  over  to  the  general  receiver  or  to  a  special  receiver 
appointed  during  the  session  of  the  court,  all  money  or 
property  in  his  hands.'' 

§  74.  Of  Inadequacy  of  Price  as  a  Ground  of  the  Appoint- 
ment.— A  receiver  will  not  ordinarily  be  appointed  merely 
upon  a  charge  of  inadequacy  of  price.  If  allowed,  it  must 
be,  where  the  inadequacy  is  so  monstrous  as  to  make  it 
hardly  possible  that  the  transaction  can  stand.  So  in  a 
case  where  an  estate  of  the  annual  value  of  nearly  two 
hundred  pounds  was.  sold  by  an  ignorant,  inexperienced 
person  of  weak  intellect  and  addicted  to  intoxication,  for  a 
gross  sum  of  two  hundred  and  fifty  pounds  and  an  annuity 
of  fifty-two  pounds  payable  to  his  wife,  Lord  Chancellor 
Eldon  allowed  a  receiver  to  be  appointed,  but  said  : — "  The 
point  that  struck  me  was,  whether  on  a  bill  to  impeach  a 
sale  for  fraud,  the  court  interposes  so  strongly  before  the 
hearing  as  to  take  away  the  possession  from  persons  hold- 
ing it  under  the  effect  of  deeds  not  yet  set  aside  by  a  decree 
of  the  court.  I  am  ready  to  admit,  that  I  do  not  remember 
any  instance  of  a  receiver  being  so  appointed ;  but  still  the 
question  is  whether  there  may  not  be  a  case  where  it  ought 
to  be  done.  If  the  case  stated  be  true,  and  it  is  more  than 
probable  that  it  is  true,  the  inadequacy  was  so  monstrous, 
the  situation  of  the  young  man  and  the  state  of  his  intellect 

'  Rogers  v.  Marshall,  6  Abb.  Pr.        ^  ^err  v.  Hill,  27  W.  Va.  577. 
(N.  S.)  457  (N.  Y.  Super.  Ct.). 
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were  such,  that  it  is  hardly  possible  to  suppose  that  the 
transaction  can  stand ;  and  I  think,  therefore,  that  this  is  a 
case  where  such  an  order  may  be  made ;  though  it  is  not 
the  general  habit  of  the  court.'" 

§  75.  Of  a  Corporation  Acting  as  Trustee  under  an  Original 
Grant. — Where  a  corporation  is  trustee,  whether  for  charita- 
ble or  other  purposes,  and  its  rights  arise  from  the  original 
act  or  grant  on  which  its  authority,  as  trustee,  rests,  there 
the  court  cannot,  without  grave  consideration,  and  will  not, 
where  the  usual  mode  of  dealing  with  the  property  has  not 
been  departed  from,  interfere  with  it  by  an  interlocutory 
order  for  a  receiver.  This  question  came  up  before  Lord 
Chancellor  Cottenham  and  was  so  decided  by  him  in  a  case 
in  which,  by  a  royal  grant,  a  large  tract  of  land  was  con- 
veyed to  an  Irish  society  in  trust  for  the  benefit  of  twelve 
companies.  An  application  for  a  receiver  was  made  on  the 
ground  that  there  had  been  an  appropriation  of  the  rents 
and  profits  to  certain  local  purposes,  and  that  there  had 
been  a  departure  from  the  legitimate  and  proper  conduct  of 
the  defendants  as  trustees,  by  an  appropriation  of  certain 
portions  of  the  income  to  themselves,  in  the  shape  of  allow- 
ances for  attendance  and  public  dinners.  There  was,  more- 
over, proof  that,  for  one  century  at  least,  the  society  had 
been  in  the  habit  of  making  the  payments  complained  of, 
all  of  which  was  known  to  the  plaintiffs,  and  was  a  matter  of 
notoriety  long  before  the  institution  of  the  suit.  His  Lord- 
ship refused  to  appoint  the  receiver.^ 

§  76.  Of  a  Receiver  for  an  Estate  in  Trust. — Ordinarily  an 
application  to  have  a  receiver  appointed  for  a  trust  estate 
will  not  be  granted  while  proceedings  are  pending  for  the 
removal  of  the  trustees,  unless  a  strong  case  be  made  out.  It 
must  appear  that  there  is  good  reason  to  believe  that  the 
trust  property  will  not  be  forthcoming  to  answer  the  decree 

'  Stillwoll  V.  Wilkins,  6  Madd.  « Skinner's  Company  v.  The  Irish 
49  ;  8.  o.  on  appeal,  Jac.  280.  Society,  1  Myl.  &  Cr.,  163. 
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in  the  premises  at  the  end  of  the  litigation ;'  but  the  action 
of  the  court  in  such  a  case  is  a  matter  of  discretion.'' 

In  Pennsylvania,  where  trust  property  consisting  of  cou- 
pon bonds,  or  other  property  not  earmarked  with  the  trust, 
is  in  the  hands  of  a  de  facto  trustee  or  custodian  by  the  mere 
agreement  of  the  cestuis  que  trusty  and  the  latter  become  dissat- 
isfied, and  file  a  bill  for  account  and  distribution,  the  court 
will  appoint  a  receiver,  although  no  fraud  or  misconduct  of 
the  de  facto  custodian  is  established.' 

If  a  trustee  claims  a  growing  crop  of  wheat,  which  in  his  « 
absence  another  trustee  takes  possession  of  and  commences 
cutting,  the  cestui  que  trust  in  the  first  deed  may  file  a  bill 
asking  that  the  second  trustee  may  be  enjoined  from  selling 
the  wheat,  which  he  has  cut,  and  for  the  appointment  of  a 
receiver  and  other  appropriate  relief.* 

§  77.  Of  a  Receiver  Over  an  Executor. — It  may  be  considered 
a  rule  that  a  receiver  is  not  to  be  appointed  over  an  execu- 
tor upon  slight  grounds.  There  ought  to  be  strong  and 
special  reasons.  There  must  be  an  abuse  of  the  trust  and 
danger  of  insolvency,  existing  or  expected.^  Where  no  mis- 
application or  abuse  of  trust  is  made  out  against  an  executor, 
the  administration  of  the  testator's  property  will  not  be  taken 
out  of  his  hands  merely  because  he  is  poor,  if  this  circum- 
stance were  known  to  the  testator  when  he  appointed  him ;' 
but  on  the  other  hand  a  receiver  will  be  appointed  where  the 
person  named  as  executor  is  a  bankrupt  and  the  fact  was  not 
known  to  the  testator.' 

If,  after  an  order  on  summons  for  the  adminstration  of  a 
testator's  estate,  the  sole  executor  and  trustee  has  become 
bankrupt,  a  receiver  ought  to  be  appointed  although  the  assig- 

^Poythress  «.   Poythress,  16  Ga.  ^  Middleton  r;.  Dodswell,  18  Ves. 

406.  266. 

'^Janeway  v.  Green,  16  Abb.  Pr.  «  Howard  «.  Papera,  1  Madd.  142; 

215.  Anonymous,  12  Ves.  4. 

3 Fidelity    Ins.    &   Trust    Co.    v.  'Gladden  v.  Stoneman,  1  Madd. 

Huber,  13  Phila.  52.  143,  n. 

*Kerr  v.  Hill,  27  W.  Va.  577. 
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nees  are  not  before  the  court/  Where  the  person  selected 
by  the  testator  for  his  executor  was  an  insolvent  debtor  at 
the  date  of  the  vnll,  and  was  selected  with  a  full  knowledge 
that  he  was  such  insolvent  debtor,  the  court  ■wdll  not,  on 
that  ground  alone,  interfere  to  take  the  property  out  of  his 
hands.*^  Where,  however,  the  executor  becomes  insolvent 
after  his  appointment,  a  receiver  may  be  appointed.'' 

§  78.  Instances  of  Such  Appointments. — A  receiver  should 
be  appointed  to  take  the  assets  of  an  estate  out  of  the  hands 
of  the  legally  appointed  representative,  only  in  case  of  man- 
ifest danger  of  loss,  or  destruction,  or  material  injury  to  such 
assets."  Accordingly  where  an  executor  has,  with  an  evi- 
dently fraudulent  intent,  conveyed  property  bought  with 
the  trust  money  of  the  estate,  to  a  friend,  and  through  him 
to  the  executor's  wife,  with  the  intention  of  preventing  a 
levy  upon  it  by  a  devisee  for  the  amount  of  a  decree  in 
his  favor,  it  is  proper  for  the  court  to  appoint  a  receiver  to 
take  it  and  sell  it,  and  collect  and  invest  the  proceeds  for  the 
beneficiary,  instead  of  merely  directing  the  trustees  so  to  do.^ 
And  where  a  bill  is  filed  by  the  creditors  of  an  estate  against  a 
person  who  has  obtained  possession  of  funds  belonging  to  it, 
by  representing  himself  to  be  the  executor,  and  who  is  alleged 
to  be  insolvent,  a  receiver  will  be  appointed." 

Where  an  intestate's  partner  was  his  administrator,  and 
was  charged  with  confusing  the  partnership  property  with 
his  own  and  seeking  to  defraud  those  concerned  in  the  in- 
testate's estate,  and  the  administrator  died,  and  in  his  turn 
had  an  administrator  who  filed  a  bill  for  an  accounting  as 
between  the  several  estates,  arid  it  did  not  appear  that  the 
partnership  estate  was  being  wasted  or  that  there  was  any 
hindrance  to  the  investigation  of  its  affairs,  and  there  was 

'  7w  re  Johnson,  L.  R,  1  Ch.325.  ^gcott©.  Becher,  4  Price's  ExcIj. 

-Staintoii  v.  The  Carron  Compa-  346. 

ny,  18  Beav.  161.     And  see  Howard  •»  Harrup  v.  Winslet,  37  Ga.  655  ; 

V.  Papora,  1  Madd.  142 ;  Gladden  v.  Randle  v.  Carter,  62  Ala.  95. 

Stoneman,  Ibid.  143,  n.,   and  Man-  "^Gunn  v.  Blair,  9  Wis.  352. 

nere  v.  Furze,  11  Beav.  31.  « Ex  parte  Walker,  25  Ala.  81. 
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on  the  other  hand  evidence  to  the  contrary,  it  was  held  that 
there  was  no  ground  for  appointing  a  receiver  over  the  de- 
ceased administrator's  property.'  In  England  on  a  claim  in 
the  common  form  by  a  residuary  legatee  against  executors 
for  an  account,  a  receiver  was  ordered  at  the  hearing.'' 


§  79.  Of  a  Receiver  as  Against  a  Tenant  in  Common. — It  is  not 
usual  to  grant  a  receiver  against  a  tenant  in  common.  Even 
in  the  case  of  an  actual  exclusion  of  one  tenant  in  common 
by  another,  it  is  doubtful  whether  equity  will  appoint  a  re- 
ceiver. In  a  case  involving  this  question  Vice  "Chancellor 
Leach  said: — "Exclusion  is  where  one  tenant  in  common  re- 
ceives the  whole  rent  and  excludes  his  companion  from  the 
share  due  to  him.  I  may  observe  that,  even  in  the  case  of  an 
actual  exclusion  of  one  tenant  in  common  by  another,  I  doubt 
whether  this  court  would  appoint  a  receiver.  If  it  were  an 
exclusion  which  amount.ed  to  an  ouster  at  law,  the  party  com- 
plaining must  assert  at  law  his  legal  title.  If  it  were  not 
such  an  exclusion,  this  court  would  compel  the  tenant  in 
common  in  receipt  of  the  rents  to  account  to  his  companion, 
but  would  not,  I  think,  act  against  his  legal  title  to  posses- 
sion ;  and  the  reason  is  because  (sic)  the  party  complaining 
may,  at  law,  relieve  himself  by  the  writ  of  partition."^ 

In  a  later  case,  however,  the  court,  under  special  circum- 
stances, appointed  a  receiver  of  the  rents  and  profits  of  the 
moiety  of  an  estate.^  Mere  occupancy  of  the  common  prop- 
erty by  a  tenant  in  common  under  such  circumstances  that 
he  is  not  liable  to  account,  afi'ords  no  ground  for  the  ap- 


'  Perrin  v.  Lepper,  56  Mich.  351.  Anderton,   4  Bro.   C.   C.  414  ,   and 

-  Bickford  v.  Chalker,  1  Eng.  Law  Millbank  «.   Revett,  2  Meriv.   405, 

and  Eq.   113.     As  to  when  an  ap-  which  seem  to  militate  against  the 

pointment  of  a  receiver  over  property  proposition  stated  in  the  text.     See 

claimed  by  different  parties  in  a  pro-  also  Low  v.  Holmes,  17  N.  J.  Eq. 

bate  court  will  be  made  see  §§64,  65,  148;    Blood   ®.  Blood,    110   Mass. 

niipra.  545, 

■■^Tyson  «.  Fairclough,  2  Sim.  &  S.  •*Hargrave  «.  Hargrave,  9  Beav. 

142,  distinguishing  the  cases  of 'Eve-  549. 

lyii  V.  Evelyn,  2  Dick.  800;  Street  «. 
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pointment  of  a  receiver  pending  an  action  for  partition.'  A 
receiver  ought  not  to  be  appointed  in  a  proceeding  for  the 
partition  of  property  theretofore  left  in  the  hands  of  one  of 
the  parties  to  manage  in  the  common  interest,  if  there  is  no 
allegation  against  him  of  insolvency.'' 

In  Georgia  a  court  of  equity  has  jurisdiction  to  appoint  a 
receiver,  at  the  instance  of  one  tenant  in  common  against  his 
co-tenants,  who  are  in  possession  of  undivided  valuable 
property,  receiving  all  the  rents  and  profits,  and  excluding 
such  tenant  from  the  receipt  of  any  portion  thereof,  when 
such  co-tenants  are  insolvent.* 


§  80.  Of  a  Receiver  as  Against  a  Mortgagee  in  Possession. — A 
receiver  of  chattel  property  held  by  a  mortgagee  in  posses- 
sion will  not  be  appointed,  except  in  cases  of  necessity,  because 
possession  after  forfeiture  constitutes  the  essential  element 
of  a  chattel  mortgage.  It  is  the  precise  thing  contracted  for, 
the  security  on  the  faith  of  which  the  creditor  usually  makes 
his  loan  and  without  which  he  would  have  retained  his  funds 
in  his  own  hands.  To  deprive  him  of  it  without  just  cause 
is  to  impair  the  obligations  of  a  valid  contract,  a  proceeding 
beyond  the  constitutional  power  of  the  court,  as  well  as  of 
the  Legislature."  Where  anything  is  due  to  a  mortgagee  in 
possession  he  will  not  be  deprived  of  such  possession  by  any 
appointment  of  a  receiver ;  and  such  is  the  law  even  when 
the  mortgagee,  though  he  cannot  state,  with  any  great  pre- 
cision, what  sum  is  due  to  him,  can  say,  upon  his  oath,  that 
he  believes  a  sum  of  money  is  due  and  that  his  mortgage  is 
not  satisfied.* 

Where  the  mortgagee  in  possession  had  put  in  an  answer 
insisting  that  he  had  not  been  fully  paid  the  court  said  : — 
"  Considering  the  question  as  between  mortgagor  and  mort- 
gagee, I  do  not  know  of  any  instance  where  a  mortgagee  in 

'  Vamura-p.  Leek,  65  Iowa,  751.  Co.,  4  Abb.  Prac.  235,  reversing  8. 

« Pierce  v.  Pierce,  55  Mich.  629.  o.,  4  id.  139. 

» Williams  v.  Jenkins,  11  Ga.  595.         »  Quarrell  v.  Beckford,  13  Ves.  377; 

*  Patten  v.  Tiie  Accessory  Transit  Rowe  ^.  Wood,  2  Jac.  &  Walk.  553. 
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possession  has  said,  by  answer,  that  anything  was  due  to 
him,  that  the  court  has  tried,  upon  affidavits  against  the 
answer,  whether  that  was  true  or  not.  In  Beckford's  case  I 
said  that,  if  he  would  swear  sixpence  was  due,  I  would  not 

appoint  a  receiver If  it  is  not,  therefore,  clearly 

shown  that  the  mortgagee  is  fully  paid,  and  that  almost  by 
his  own  admission,  this  court  will  not  deprive  him  of  the 
possession.  Beckford's  case  is  the  utmost  length  to  which 
the  court  has  ever  gone,  and  in  that  case  the  mortgagee 
would  not  state  that  sixpence  was  due  to  him.'" 


§  81.  The  Same  Subject  Continued. — It  may  be  gathered 
from  the  cases  here  cited  and  from  other  English  cases  that, 
if  a  mortgagee  in  possession  declines  to  say  whether  there 
be  anything  due  to  him,  a  receiver  can  be  appointed.'^  '  In  a 
late  case  in  New  Jersey  it  was  held  that,  where  a  mortgagee 
is  in  possession  and  there  is  no  dispute  as  to  the  sum  due 
him  or  as  to  the  property,  or  any  charge  of  waste,  insolv- 
ency, mismanagement  or  wrongful  conversion,  a  receivership 
will  be  refused ;  but  where  a  creditor,  having  a  right  to  re- 
deem, has  tendered  the  amount  due  and  it  has  been  refused 
and  the  property  retained,  a  receiver  may  be  appointed,  with 
authority  to  take  possession  and  sell  the  property.^ 

As  to  the  respective  rights  of  a  mortgagee  having  the  legal 
estate  and  one  holding  an  equitable  mortgage,  Lord  Chan- 
cellor Eldon  said  : — "  The  rule  about  receivers  is  very  clear. 
A  mortgagee,  who  has  the  legal  estate,  cannot  have  a  re- 
ceiver. An  equitable  mortgagee  may,  but  he  cannot  if  the 
first  is  in  possession.  I  remember  a  case  where  it  was  much 
discussed  whether  the  court  would  appoint  a  receiver,  when 
it  appeared  by  the  bill  that  there  was  a  prior  mortgagee,  who 
was  not  in  possession.  I  have  a  note  of  that  case.  There 
Lord  Thurlow  made  the  appointment  without  prejudice  to 


'Rowe«.  Wood,  2  Jac.  &  Walk.  sgchultz  v.   Jerrard,  3  Atl.  Rep. 

553.  265;  8.  0.,  2  Cent.  Rep.  211  (N.  J. 

2  Quarrell «.  Beckford,  13  Ves.  377;  Vice  Ch.  1886). 
Codrington  v.  Parker,  16  Ves.  4G9. 
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tlie  first  mortgagee's  taking  possession,  and  tliat  was  after- 
wards followed  bj  Lord  Kenyon.'" 

§  82.  Of  the  Respective  Rights  of  the  Several  Mortgagees. — As 
between  senior  and  junior  mortgagees,  this  principle  will  not 
be  applied  in  favor  of  the  junior  mortgagee  when  the  senior 
mortgagee  makes  the  application  for  a  receiver.'^  If  a  prior 
mortgagee  is  not  in  possession,  a  subsequent  mortgagee  may 
have  a  receiver,  without  prejudice  to  the  prior  mortgagee's 
taking  possession.^ 

§  83.  Of  the  Rights  of  Other  Creditors. — The  same  principle 
applies  to  other  equitable  creditors  and  others  having  equit- 
able estates.*  So  a  judgment  creditor  may  have  a  receiver 
for  lands  of  his  debtor  covered  by  a  mortgage,  but  without 
prejudice  to  the  prior  encumbrancers  or  their  possession.' 
In  such  a  case  the  prior  encumbrancer  cannot  object  to  the 
appointment  unless  by  some  act  amounting  to  an  assertion  of 
his  right  and  taking  possession  himself." 

A  receiver  may  be  appointed  over  the  whole  of  a  property 
at  the  instance  of  a  mortgagee  of  an  undivided  share.' 
Where   two  parties  have  equally  good  claims  against  cer- 

'  Barney  v.  Sewell,  1  Jac.  &  Walk.  176 ;  Morgan  «.  Morgan,  W.  N.(1868) 
627;  Quarrell  v.  Beckford,  13  Ves,  227;  Perry  ^.  Oriental  Hotel  Co.,  L. 
377.  See  also,  Phipps  v.  Bish-  R.  5,  Ch.  420 ;  Pease  v.  Fletcher,  L. 
op  of  Bath  and  Wells,  2  Dick.  B.  1  Ch.  D.  273. 
608;  Bryan  v.  Cormick,  1  Cox,  423  ;  *  Curling  v.  Marquis  Townshend, 
Dalmer  «.  Dash  wood,  2  lb.  378 ;  19  Ves.  628  ;  Davis  v.  Duke  of  Marl- 
Price  V.  Williams,  Coop.  31 ;  Davis  borough,  2  Swanst.  137. 
V.  Greathed,  1  Jac.  &  Walk.  176;  '^  Wells  v.  Kilpin,  L.  R.  18  Eq. 
Newman  v.  Newman,  MS.  2  Bro.  C.  298,  300.  See  also.  Smith  «.  Cowell, 
C.  91  (Belt's  Edit.),  n.  (7).  L.  R.  6  Q.  B.  Div.  75;  Saltt).  Cooper, 

2  Page  v.  The  Marquis  of  Welles-  L.  R.  16  Ch.  D.  544. 

ley,  1  Ilogan,   179 ;  Hills  v.  Moore,  ^  Silver  v.  Bishop  of  Norwich,  3 

15Beav.  175.  Swanst.    112,    n.    (i) ;     Rhodes    t\ 

=*Bernoy  v.  Sewell,  1  Jac.  &  Walk.  Lord  Mostyn,  17  Jur.  1007 ;  Wells  t\ 

648,  649 ;  Bryan  «.  Cormick,  1  Cox.  Kilpin,  L.  R.  18  Eq.  298. 

422;  Norway  v.  Rowe,  19  Ves.  144,  ^  Sumsion  v.  Cnitwell,  31  W.  R. 

153;  Price   v.  Williams,  Coop.  31;  399. 
Brooks  V.  Greathed,  1  Jac.  &  W§klk. 
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property  which  is  not  large   enough   to   satisfy  both, 
equity  will  appoint  a  receiver.' 

Where  a  debtor  in  failing  circumstances  made  a  sale  and 
transfer  of  all  his  property  to  his  brother,  a  young  man  with- 
out family,  experience  or  property  resources,  who  was  in  his 
employment  as  clerk,  for  his  individual  notes,  not  endorsed, 
guaranteed  or  secured,  and  on  the  same  day  made  an  assign- 
ment of  the  notes  in  trust  for  the  benefit  of  creditors,  giving 
preferences,  it  was  held  that  the  circumstances  afforded  suf- 
ficient evidence  of  a  fraudulent  intent  to  justify  the  appoint- 
ment of  a  receiver.'^ 

§  84.  Of  a  Receiver  of  Mortgaged  Property. — A  receiver  of 
rents  and  profits  ought  not  to  be  granted  where  the  mortgage  is 
not  wholly  due  and  where  the  mortgagee  has  neglected  to 
take  a  pledge  of  the  rents  and  profits  of  the  whole  premises 
to  keep  down  the  accruing  interest  in  the  meantime.  It 
would  be  different  if  the  whole  mortgage  money  were  due 
and  the  premises  were  not  of  sufficient  value  to  pay  the  debt 
and  costs.  There  the  court  might  consider  the  complainants 
in  equity  as  immediately  entitled  to  the  whole  estate  pledged 
as  a  security  for  the  payment  of  such  debt  and  costs,  so  as 
to  authorize  the  appointment  of  a  receiver  of  the  rents  and 
profits,  in  anticipation  of  a  decree,  at  any  time  after  the  filing 
of  the  complainant's  bill.' 

On  a  motion  to  appoint  a  receiver  pursuant  to  a  covenant 
in  a  mortgage,  it  is  no  defense  that  the  mortgage  was  given 
to  secure  advances  for  the  erection  of  buildings,  that  such 
advances  were  not  fully  made,  that  the  mortgagor  had 
to  advance  a  large  sum  to  complete  the  buildings,  and 
that,  in  order  to  save  his  credit,  he  had  to  sell  them  at  a 
loss.* 

In  an  action  to  foreclose,  the  purchaser  of  the  equity  of 
redemption,  having  knowledge  of  the  mortgage  and  of  the 

'  Hamberlain  «.  Marble,  24  Miss.  ^  Bank  of  Ogdensburgh  ^.  Arnold, 

586.  5  Paige,  38. 

'^Litchfield    «.    Pelton,    6    Barb.  •'Mackellar  v.  Rogers,  52  N.  Y. 

187.  Super.  Ct.  360. 
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mortgagor's  inability  to  pay  it,  may  be  required  to  surrender 
the  possession  to  a  receiver  to  collect  the  rents  and  profits 
for  the  benefit  of  the  mortgagee,  or  to  pay  a  reasonable  rent 
to  the  receiver.' 

A  receiver  will  not  be  appointed  on  the  application  of  a  mort- 
gagee for  possession  of  mortgaged  premises  where  it  does 
not  clearly  appear  that  the  premises  are  insufficient  in  value 
to  pay  the  debt  or  that  the  court  should  take  control  of  the 
estate  to  protect  the  rights  of  a  party  who  has  a  clear,  strong 
claim  against  it."  And  in  a  proceeding  to  foreclose  a 
mechanic's  lien,  the  plaintiff  cannot  have  a  receiver  of  rents 
and  profits  appointed  pending  the  suit.^ 


§  85.  Where  There  is  Aheady  a  Receiver  ;  Extension. — A  re- 
ceiver will  not  be  appointed  over  the  possession  of  another 
receiver,  but  the  proper  motion  is  that  the  receiver  already 
appointed  be  extended  to  the  cause  in  which  it  is  sought  to 
appoint  a  new  receiver.  And  a  defendant  who  appears  on 
the  motion  and  makes  the  objection  may  get  the  costs  of  his 
appearance,  though  in  contempt.*  Moreover,  the  fact  that  a 
receiver  of  the  estate  of  a  debtor  has  been  already  appointed 
is  no  answer  to  an  application  for  a  similar  appointment  in 
a  subsequent  suit  by  other  parties,  but  the  same  receiver 
will  be  appointed  in  such  subsequent  suit.^ 

The  extension  is  made  subject  to  the  legal  and  equita- 
ble claims  of  all  parties,  and  the  rights  of  the  parties  in  each 
suit  are  substantially  the  same  as  if  different  persons  had 
been  appointed  at  the  several  times  when  such  receivership 
was  granted  and  extended."  And  the  fact  that  a  receiver  of 
a  judgment  debtor's  property  has  already  been  appointed 
in  supplementary  proceedings  does  not  bar  an  application 
for  a  receiver  in  an  action  to   reach  the   property   of  the 

'  Mutual  Life  Ins.  Co.  v.  Splcer,  12  *  Valle  v.  O'Reilly,  1  Hog.  199. 

Hun.  117.  » Rogers  v.   Do  Forest,  7  Paige, 

"Callanan  r.  Shaw,  19  Iowa,  183.  272. 

"Meyer??.  Seebald,  11  Abb.  Prac.  « Howell  v.  Ripley,  10  Paige,  43. 
(N.  S.)  326,  n.,  (N.  Y.  Com.  Pleas). 
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debtor  standing  in  his  wife's  name,  nor  in  granting  it,  is  it 
necessary  that  the  same  receiver  be  appointed.' 

On  motions  to  extend  receivers  the  only  persons  entitled 
to  be  heard  are  the  petitioner  and  the  debtor,  and  not  the 
parties  who  have  previously  caused  the  appointment  of  the 
receiver."* 

§  86.  Of  a  Receiver  for  the  Property  of  Corporations. — The 
courts  have  power  to  appoint  receivers  to  wind  up  the  affairs 
of  insolvent  corporations  if  there  be  no  other  person  pro- 
vided by  law  to  effect  such  liquidation,  whenever  necessary 
to  preserve  the  interests  of  all  concerned,  and  they  will  ap- 
point a  receiver  where  the  office  of  the  liquidator  of  an  in- 
solvent bank  expires  and  there  is  no  legal  provision  to  fill  it. 
Such  an  appointment  is  not  a  revival  of  its  corporate  pow- 
ers.^ And  if  the  property  of  a  corporation  is  being  misman- 
aged, and  is  in.  danger  of  being  lost  to  the  stockholders  and 
creditors  through  the  collusion  and  fraud  of  its  officers  and 
directors,  a  receiver  may  be  appointed.* 

§  87.  Of  a  Receiver  in  Case  of  Disagreement  Among  Corporate 
Officers.— Where  the  governing  body,  owing  to  disputes,  can- 
not properly  conduct  the  business  of  a  company  a  receiver 
may  be  appointed  until  a  competent  governing  body  is  con- 
stituted.' And  if  the  owners  of  a  majority  of  the  stock  in  a 
corporation  neglect  to  elect  officers,  and  it  appear  that  there 
is  no  person  authorized  to  conduct  the  aiffairs  of  the  corpora- 
tion, a  receiver  may  be  appointed,  on  the  application  of  a 
stockholder,  to  preserve  the  corporate  property.' 

In  New  York,  in  cases  where  dissolution  of  certain  corpo- 

1  State  Bank  of  Syracuse  v.  Gill,  ^  peatherstone  v.  Cooke,  L.  R.,  16 

23  Hun.  410.  Eq.  298. 

•^  Walsh    v.    Walsh,    11    Ir.   Eq.  e  Lawrence  ®.  Greenwich  Fire  Ins. 

607.  Co.,  1  Paige,  587.     As  to  suits  by 

=*  Stark  V.  Burke,  5  La.  Ann.  740 ;  stockholders  looking  to  the  appoint- 

Citizens'  Bank  d.  Levee  Co.,  7  Id.  ment  of  a  receiver  in  su<;h  a  case, 

286.  see  also   Sheppard    v.  Oxenford,  1 

4  Haywood  v.  Lincoln  Lumber  Co.,  Kay  &  J.  491 ;   Evans  v.  Coventry, 

64  Wis.  639,  645.  5  De  G.,  M.  &  G.  911. 
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rations  are  decreed  on  petition  of  their  managers,  the  court 
must  appoint  one  or  more  receivers.'  And  as  a  general  rule 
of  law  the  fact  that  the  stockholders  of  a  corporation  refuse  to 
aid  the  company  or  advance  means  to  relieve  it  from  pecu- 
niary embarrassments,  even  when  called  upon  to  do  so,  fur- 
nishes no  ground  for  interfering  with  the  corporate  property 
by  putting  it  in  the  hands  of  a  receiver,  since  it  was  in  the 
power  of  the  trustees  to  sell  out  the  stock  of  the  delinquent 
holders.''  When  real  estate  in  another  State  has  been  in  the 
use  of  a  New  York  corporation  for  a  number  of  years  and 
the  situation  of  it,  in  reference  to  the  legal  title,  has  been 
the  same  during  the  whole  time,  and  the  company  are  in  no 
more  danger  for  the  future,  in  reference  to  the  title,  than 
they  have  been  during  the  time  past,  and  no  danger  is 
alleged  as  to  the  responsibility  of  the  person  in  whom  the 
legal  title  is  vested,  a  receiver  to  take  charge  of  it  will  not  be 
appointed  on  the  application  of  one  who  has-  been  a  stock- 
holder of  the  corporation  during  the  whole  time.^ 

§  88.  Of  a  Receiver  in  Case  of  Misconduct  of  Directors,  In- 
solvency, etc. — A  receiver  will  not  be  appointed  on  a  bill 
filed  by  one  stockholder  of  a  company  against  a  director,  to 
take  charge  of  moneys  alleged  to  have  been  improperly  re- 
ceived and  retained  by  such  director,  no  apprehension  of 
loss  being  alleged  in  the  bill,  and  the  answer  alleging  that 
the  money  was.  loaned  to  the  director  by  the  board  of 
directors.* 

The  appointment  of  receivers  does  not  follow  as  a  matter 
of  course  upon  a  decree  declaring  a  corporation  insolvent, 
but  rests  in  the  discretion  of  the  chancellor ;  though,  gener- 
ally, receivers  will  be  appointed,  unless  it  be  shown  to  be 
for  the  interest  of  the  creditors  and  stockholders  to  leave 
the  directors  in  charge  of  the  affairs.  So  where  it  appeared 
that  the  insolvency  of  a  corporation  had  been  long  known 
to  the  directors,  and  that  with  such  knowledge  sales  of  its 

'  N.  Y.  Codfi  Civil  Proc.  §  2429.  ^  Hager  ®.  Stevens,  6  N.  J.  Eq.  374. 

•Baker  v.  Admr.  of  Backus,  32        •*Ibid. 
111.  79. 
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property  had  been  made  to  them,  to  pay  antecedent  debts 
due  to  them,  a  receiver  was  appointed  to  investigate  the 
legality  of  these  sales,  though  the  corporation  appeared  to 
have  no  property.'  And  in  New  Jersey  it  is  no  objection  to 
the  appointment  that  certain  judgment  creditors  are  proceed- 
ing, under  the  act  of  1850,  to  "  prevent  fraudulent  trusts  and 
assignments  ; "  or  that  the  corporation  has  no  property.^ 

§  89.  Miscellaneous  Decisions  Concerning  Receivers  of  Corpora- 
tions.— Under  the  Michigan  act  of  June  21,  1837,  the  court 
has  jurisdiction  over  banking  corporations  to  restrain  them 
by  injunction  from  exercising  their  corporate  powers,  to  ap- 
point a  receiver  to  take  charge  of  their  assets,  and  to  decree 
their  dissolution  in  the  following  cases : — 1.  When  the  cor- 
poration is  insolvent.  2.  "When  it  refuses  to  pay  its  debts. 
3.  When  it  has  violated  any  provision  of  its  charter,  or  of 
any  law  binding  on  it.^  A  receiver  and  manager  may  be  ap- 
pointed of  the  property  of  a  parliamentary  corporation,  al- 
though, by  the  act,  a  committee  was  constituted,  to  whom  all 
the  powers  of  management  were  referred ;  but  in  a  leading 
case  it  seems  that  the  receiver  was  not  empowered  to  man- 
age." The  affairs  of  a  club  have  been  ordered  to  be  wound 
up  under  the  joint-stock  companies  winding-up  acts.^ 

§  90.  Of  Receivers  of  the  Property  of  Unincorporated  Socie- 
ties.— Courts  of  equity  have  power  to  place  the  property 
of  an  unincorporated  stock  company  in  the  hands  of  a 
receiver,  order  it  to  be  sold  and  the  proceeds  to  be  divided 
among  the  members,  but  such  power  will  not  be  exercised 
unless  equity  clearly  require  it.  So  where  a  bill  was  brought 
by  a  minority  of  the  stockholders  against  the  majority  and 
the  evidence  failed  to  show  that  the  property  had  been  mis- 
managed or  wasted  the  bill  was  dismissed." 

'Nichols's.  Perry,  etc.,  Co.,  11  N.  ""In  re  St.  James'  Club,  7  Eng. 

J.  Eq.  126.  Law  and  Eq.  140. 

-Ibid.  6Hinkley«.  Blethen,  3  Atl.  Rep. 

•^Attorney    General    v.    Oakland  655:  s.  o.,  1  N.  E.  Rep.  794  (Sup. 

County  Bank,  Walk.  (Mich.)  90.  Ct.  Me.  1886). 

^Fripp  x.  Chard  Railway  Co.,  21 
Eng.  Law  and  Eq.  53. 

77 


§   92  LAW   OF  EECEIVEKS.  [CHAP.   IV. 

Wliere  there  was  a  schism  in  an  unincorporated  church 
society,  and  the  trustees  holding  the  real  estate  were  equally 
divided,  the  application  of  one  party  for  a  receiver  was 
denied,  there  being  no  charge  in  the  bill  of  danger,  fraud  or 
irresponsibility.' 

§  91.  Of  a  Receiver  of  Partnership  Property;  Partnership  not 
Dissolved. — In  partnership  cases  receivers  are  frequently  ap- 
pointed, but  the  action  of  the  court  upon  application  for 
them  is  largely  influenced  by  the  question  whether  the  part- 
nership is  subsisting  or  has  been  dissolved.  Where  it  is  still 
subsisting  a  receiver  will  not  be  appointed  unless  special 
grounds  are  shown  and  it  is  clear  that  a  judgment  for  disso- 
lution must  ultimately  be  given  f  as  where  they  have  divest- 
ed themselves  to  any  extent  of  the  right  to  wind  up  the 
affairs  of  the  partnership  or,  by  misconduct,  the  right  of 
personal  intervention  is  lost,  and  the  funds  put  in  danger.' 

Where  a  firm  has  conveyed  its  property  to  a  person  as 
trustee  for  the  payment  of  certain  debts,  a  receiver  may 
afterwards  be  appointed  in  a  controversy  as  to  the  applica- 
tion of  the  proceeds  of  the  property.* 

§  92.  In  Case  of  Disa^eement  as  to  the  Management  of  Part- 
nership Property. — A  mere  quarrel  between  partners  is  not 
sufficient ;  the  winding  up  of  the  affairs  of  the  concern  must 
be  endangered  before  a  court  will  interfere  by  its  receiver  ;^  but 
where  partners  quarrel  so  that  the  business  of  the  firm  cannot 
be  carried  on  and  they  institute  cross  suits  in  which  both  par- 
ties ask  for  a  receiver,  the  court  will  make  the  appointment." 

1  Willis  V.  Corlies,  3  Edw.  Ch.  281.        "  Naynor  «.  Sidener,  106  Ind.  179. 

2  Waters  v.  Taylor,    15  Ves.  10;     (1885). 

Harrison  v.  Armitage,  4  Madd.  143  ;  ^  Texeiro    v.    Da    Costa,  Cooke's 

Goodman  v.  Whitcomb,   1  Jac.    &  MSS.  (Nov.  1815) ;  Hale  v.  Hale,  4 

Walk.  589,599;  Const  v.  Harris,  T.  Beav.  369;  Kelly  v.  Hutton,  17  W. 

&  R.  496,  517 ;    Smith  v.  Jeyes,  4  R.  425. 

Beav.  503  ;  Baxter  «.  West,  28  L.  J.  « Williams  v.  W  ilson,    4    Sandf. 

Ch.  169;  Roberts©.  Eborhardt,  Kay,  Ch.    379;    Pratt  v.   Underwood,    4 

148.  Browne  Civil  Proc.  Rep.   (N.  Y.) 

^Medwln    «.     Ditcham,    W.     N.  167. 
(1882)  121. 
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Mere  disagreements  of  the  parties  as  to  the  management  of 
the  property,  furnish  no  ground  for  the  appointment  of  a  re- 
ceiver. That  can  only  be  done  as  an  incident  to  some  relief 
falling  within  the  jurisdiction  of  the  court  in  relation  to  the 
contracts  of  the  parties.  The  appointment  of  a  receiver  sim- 
ply to  manage  the  property,  is  not  within  the  power  of  a 
court  of  equity.^ 

§  93.  In  Case  of  the  Withdrawal  or  Misconduct  of  a  Partner. — 
The  refusal  of  one  partner  to  assist  in  the  management  of  the 
affairs  of  the  partnership  will  not  suffice  -^  but  if  one  partner, 
by  reason  of  his  misconduct,  can  no  longer  be  trusted,  a  re- 
ceiver will  be  appointed ;  as  where  he  colludes  with  the 
debtors  of  the  firm  for  delay  in  paying  their  debts,^  or  car- 
ries on  trade  on  his  own  account  with  partnership  proper- 
ty ;*  or  runs  away  in  order  to  use  the  partnership  property 
in  a  foreign  country;*  or  if  a  surviving  partner  carry  on 
the  business  with  the  assets  of  the  deceased  partner ;®  or  if 
by  mismanagement  the  whole  concern  be  endangered  ;^  or  if 
he  have  made  aw^ay  with  part  of  the  firm  assets;^  or  if  he 
wrongfully  exclude  his  partner  from  the  management  even 
though  the  partnership  assets  are  not  endangered;^  but  the 
dissolution  caused  by  the  refusal  of  an  appointee  under  a 
will  to  become  a  partner  does  not  constitute  a  dissolution 
arising  from  his  exclusion  by  the  surviving  partners,  and  is 
no  foundation  for  a  receiver.'"     Where  the  partnership  was 

'  American  Loan  &  Trust  Co.  ■».  C.  272,  n.     But  see  Const  v.  Harris, 

Toledo,  C.  &  S.  Ry.  Co.,  29  Fed.  T.  &  R.  496,  524. 

Rep.  416,  (Dec.  1886).  « Evans  ®.  Coventry,  5  De  G.  M.  & 

2  Roberts  v.  Eberhardt,  Kay,  148 ;  G.  911. 

Rowe  V.  Wood,  2  Jac.  &  Walk.  556.  » Wilson  ®.  Greenwood,  1  Swanst. 

'^Estwick  ®.  Conningsby,  1  Vern.  481.     See  also  Peacock  •».  Peacock, 

118  (1682);  Speights    v.    Peters,    9  16  Ves.   49 ;  Milbank  v.   Revett,  2 

Gill.  472.  Meriv.405;  Goodman  «.Whitcomb,  1 

4  Harding  «.  Glover,  18,  Ves.  281.  Jac.  &  Walk.  589  ;  Blakeney  v.  Du- 

'^Sheppard?).  Oxenford,  IKay  &  J.  faur,   15  Beav.  40;    Clegg  ®.  Fish- 

491.  wick,  1  McN.  &G.  294,  298;  Speights 

« Madgwick  v.   Wimble,   6  Beav.  v.  Peters,  9  Gill.  472. 

495.  10  Kershaw  v.  Matthews,  2  Russ.  62. 

'DeTastet  v.  Bordieu,  2  Bro.  C. 
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originally  formed,  upon  the  false  and  fraudulent  representa- 
tions of  one  of  the  partners,  a  receiver  was  appointed  at  the 
suit  of  the  other.' 

§  94.  When  the  Partnership  is  Dissolved  or  Dissolution  is 
Disputed. — Where  the  partnership  is  already  dissolved,  the 
appointment  will  readily  be  made.^  If  the  dissolution  be  dis- 
puted the  court  will  not,  in  general,  grant  a  receiver.^  Not- 
withstanding that  articles  of  dissolution  vest  the  right  to  wind 
up  partnership  affairs  in  one  or  more  of  the  partners,  a  receiv- 
er may  be  appointed ;  (a)  at  the  instance  of  one  of  the  other 
partners  where  the  partners  vested  with  such  right  violate 
the  agreement  of  dissolution ;  [h)  at  the  instance  of  a  part- 
ner who  is  denied  rights  secured  to  him  by  the  articles  of 
dissolution,  as,  e.  g.,  access  to  the  books ;  (c)  when  the  state  of 
feeling  between  the  partners  is  such  that  the  rights  of  super- 
vision, of  one  or  more,  cannot  be  exercised  without  great  un- 
pleasantness and  embarrassment." 

If  the  object  be  to  continue  the  partnership  and  not  to  dis- 
solve it,  the  general  rule  is  not  to  appoint  a  receiver;^  but 
if  the  object  be  to  compel  the  observance  of  partnership 
agreements,  the  property  will  be  given  over  to  the  care  of  a 
receiYer  _pe7ide7iie  lite.^ 

§  95.  In  Case  of  Dissolution  by  Limitation;  Sale  of  Partner's 
Interest. — Where  a  partnership  has  expired  by  limitation  and 
neither  party  desire  to  continue  the  business,  a  receiver  will 
not  be  appointed  on  the  application  of  one,  unless  misman- 
agement or  improper  conduct  by  the  other  is  shown.' 

'  Ex  pa/rte  Broome,  1  Rose,  69.  -» White  v.  Colfax,  33  N.  Y.  Super. 

2  Sargeant  v.  Head,  1  Ch.  D.  600 ;  Ct.  (1  J.  &  S.)  297. 

Harding  v.  Glover,  18  Vos.  281;  Est-  » Hall  v.  Hall,  3  McN.  &  G.  79,  88; 

wink  V.  Conningsby,  1   Vern.  118;  8.  c,  12  Beav.  419,  n.;  Roberts  v. 

Smith     V.     Jeyes,     4    Beav.     503;  Eberhardt,  Kay,  148. 

Speights  ID.  Peters,  9  Gill,  472.  « Const  t.   Harris,  T  .   &  R.  496; 

^Fairbum  «.  Pearson,  2  McN.  &  Morris  «.   Colman,    18    Ves.    437; 

G.  144 ;  Peacock  v.  Peacock,  16  Ves.  Waters  ®.  Taylor,  15  Ves.  10  ;  Hall 

49.  V.  Hall,  3  McN.  &  G.  79,  91 ;  s.  o.,  12 

Beav.  414,  419,  n. 
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In  an  equitable  action  bj  the  purchaser  of  the  interest  of 
a  partner  in  a  firm,  to  recover  it  from  fraudulent  ven- 
dees of  a  judgment  creditor  who  had  fraudulently  acquired 
the  partnership,  property  under  execution  sale,  the  action 
being  to  set  aside  such  execution  sale  and  to  sell  the  prop- 
erty for  the  benefit  of  the  plaintiff,  the  court  has  no  power  to 
appoint  a  receiver  to  make  such  sale  and  settlement,  the 
other  partner  not  being  made  a  party  to  the  suit.' 

§  96.  In  Case  of  Dissolution  by  Death. — The  same  rules  ap- 
ply in  general  to  cases  between  the  representative  of  a  de- 
ceased partner  and  the  surviving  partner.'^  A  receiver  may 
be  appointed  by  the  court  notwithstanding  the  death  of  one 
partner  and  the  appointment  of  an  executor  to  administer 
his  estate.^  But  a  surviving  partner,  having  the  legal  right  to 
the  possession  of  partnership  property,  will  not  be  deprived 
of  that  right  unless  upon  proof  of  mismanagement  or  danger 
to  the  partnership  effects."  The  court  has  the  power  of  ap- 
pointing a  receiver  to  carry  on  a  business,  and  will  exercise 
it  upon  proper  occasions;^  and  where  all  the  partners  are  dead 
and  the  suit  is  between  their  representatives,  a  receiver  will 
be  appointed  as  of  course,"  so  also  when  one  partner  becomes 
bankrupt,  the  suit  being  by  the  solvent  partner  against  the 
assignee.'' 

§  97.  In  Case  of  a  Foreign  Partnership. — The  property  of  a 
foreign  partnership  which  is  being  wound  up  in  the  country 
where  its  business  was  carried  on,  will  not  be  placed  in  the 
hands  of  a  receiver  unless  special  danger  to  it  be  shown.® 

'  Morrison    «,    Van    Benthuysen,  ^  Smith  v.  New  York  Consolidated 

9  N.  E.  Rep.  180  (1886).  Stage  Co.,  18  Abb.  Pr.  419;  s.  c, 

•^De  Tastet  v.  Bordieu,  2  Bro.  C.  28  How.  Pr.  377. 

C.  272,  n.     See  also  Madgwick    v.  ^  Phillips  v.  Atkinson,  2  Bro.   C. 

Wimble,  6  Beav.  495 ;  Clegg  «.  Fish-  C.  272. 

wick,  1  McN.  &  G.  294,  298  ;  Davis  ^  Freeman  v.  Stansfleld,  2  Sm.  & 

«.  Amer,  3  Drew.  64.  G.  479  ;  s.  o.,  1  Jur.  (N.  S.)  8.;  Wil- 

*  Helme  «.  Littlejohn,  12  La.  Ann.  son  v.  Greenwood,  1  Swanst.  471, 
298.  482 ;  Fraser  v.  Kershaw,  2  Kay  &.  J. 

*  Connor  «.   Allen,   Harring.   Ch.  496. 

(Mich.)  371.  8  Law  v.  Garratt,  L.  R.  8  Ch.  D.  26. 
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§   100  LAW   OF  RECEIVERS.  [CHAP   IV. 

§  98.  Of  a  Receiver  to  Enforce  Specific  Performance  and  Re- 
scission.— In  actions  for  the  specific  performance  of  contracts, 
receivers  may  be  appointed  whenever  necessary  for  the  pre- 
servation of  the  subject-matter  of  the  contract.' 

Where  a  vendor  of  land  brought  suit  for  specific  perform- 
ance, and  it  appeared  that  the  vendee  was  allowing  the  prop- 
erty of  which  he  was  in  possession  to  go  to  waste,  and  for 
this  reason  that  it  had  already  become  an  insufficient  security 
for  the  price  outstanding,  and  that  the  bargainer  had  made 
reasonable  propositions  for  a  rescission  of  the  contract  and 
an  arbitration  of  differences,  a  receiver  was  appointed.''  A 
receiver  may  also  be  appointed  in  an  action  for  the  rescis- 
sion of  an  agreement." 

§  99.  Of  the  Continuance  of  the  Receivership. — A  receivership 
may  be  continued  although  the  original  reasons  for  the  ap- 
pointment have  been  removed,  when  those  causes  have  pro- 
duced new  ones  sufficient  to  call  for  an  appointment,  which 
have  not  been  and  cannot  be  removed.* 


§  100.  Miscellaneous  Cases. — Where  there  are  many  cred- 
itors claiming  the  land  of  a  debtor,  some  by  deed,  and  some 
by  judgment,  the  land  should  be  placed  in  the  hands  of  a 
receiver,  to  be  rented  for  the  benefit  of  those  who  shall  be 
entitled.' 

Where  the  agent  of  a  State  negotiated  a  loan  upon  the 
bonds  of  the  State,  in  terms  not  authorized  by  the  act  under 
which  he  was  appointed,  a  receiver  was  appointed  to  take 
possession  of  the  bonds  remaining  in  the  hands  of  the  lender, 
and  the  proceeds  of  such  as  had  been  transferred  by  him.' 

During  the  litigation  of  the  right  to  a  debt  due  from  a 

'  Boohm  V.  Wood,  2  Jac.  &  Walk.  •''  Gibbs  v.   David,   L.  R.  20  Eq. 

336;  Reado  «.namlin,Phillip8  (North  373. 

Car.)  Eq.  128 ;  Taylor  v.  Eckersley,  *  White  v.  Colfax,  33  N.  Y.  Super. 

2  Ch.  D.  302;  Hyde  v.  Warden,  1  Ct.  (1  J.  &  S.)  297. 

Exoh.  D.  309.  «Cole  v.   McRae,  6  Rand.  (Va.) 

» Roade  v.  Hamlin,  Phillips  (North  644. 

Car. )  Eq.  128.  « State  v.  Delafield,  8  Paige,  527. 
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third  person,  the  debtor  cannot  be  called  upon  to  pay  it  to 
either  party;  but  if  it  be  necessary  to  enforce  the  debt  before 
a  final  hearing,  a  receiver  must  be  appointed.' 

A  receiver  of  consigned  goods  will  be  appointed  on  bill 
and  motion  of  the  consignor  showing  the  fraudulent  conduct 
and  insolvency  of  the  consignee,  even  in  case  of  a  consign- 
ment to  sell  on  a  del  credere  commission.'^  Where  a  judg- 
ment creditor  claimed  that  his  debtor  had  prevented  collec- 
tion by  conveyances  to  the  defendant,  who  held  the  property 
by  virtue  of  them,  although  they  were,  in  fact,  ineffectual  to 
transfer  it  to  him,  it  was  held  that,  as  the  plaintiff  did  not 
know  what  the  property  was  and  was  therefore  unable  to 
levy  execution  upon  it,  a  receiver  should  be  appointed  to  de- 
liver it  to  plaintiff  for  sale  to  satisfy  his  debt.^  In  an  action 
to  recover  negotiable  paper  alleged  to  be  transferred  to  the 
defendant  by  the  plaintiffs  agent  in  payment  of  the  agent's 
debt,  if  the  plaintiff  shows  an  apparent  right,  and  especially 
if  the  defendant  is  insolvent  or  has  suspended  payment,  the 
court  may  appoint  a  receiver.* 

§  101.  Ruling  Upon  a  Rhode  Island  Statute. — Under  the  stat- 
ute of  Ehode  Island  permitting  debtors  to  suspend  attach- 
ments by  making  assignments,  the  making  of  an  assignment 
which  did  not  purport  to  create  illegal  preferences,  but 
which  was  adjudged  void  and  fraudulent  as  against  creditors, 
is  not  such  an  act  or  omission  to  act  as  will  justify  the  court 
in  appointing  a  receiver  of  the  insolvent  assignor's  estate, 
although  by  such  assignment  the  assignor  has  disabled  him- 
self from  vacating  attachments  laid  upon  the  assigned  prop- 
erty after  the  assignment,  as  he  otherwise  might  have  done 
under  the  statute.^ 

1  Mills  ®.  Pittman,  1  Paige,  490.  (N.Y.  Super  Ct.)  260;  8.o.,7Id.  251— 

'  Micklethwaite     «.     Rhodes,     4  where  applications  were  refused. 

Sandf,  Ch.  434.     For  cases  involving  •"'Young  v.  Heermans,  5  Hun.  121. 

special  facts  see  Fripp  «.  Chard  Ry.  ^  Brown  «.  Northrup,  15  Abb.  Prac. 

Co.,  21  Eng.  Law  &  Eq.  53— where  a  (K  S.)  333. 

receiver  was  appointed — and  Collins  •''Bank  of  America,  Petitioner,  13 

^.  Young,  28  Eng.  Law  &  Eq.  14 ;  R.  I.  176. 

and  Huerstel  v.  Lorillard,  6  Robert. 


§   103  LAW   OF   RECEIVERS.  [CHAP.   IV. 

§  102.  Ruling  Upon  the  Provisions  of  the  North  Caxohna  Code. — 
By  the  North  Carolina  Code  equitable  relief  may  be  granted 
in  every  civil  action  where  it  is  properly  made  to  appear 
that  any  of  the  parties  are  entitled  to  it,  and  the  powers  of 
the  court  have  been  enlarged  as  to  the  remedies  by  injunc- 
tion and  appointment  of  receivers  by  the  provisions  of  sec- 
tions 338  and  379.  So  where,  in  an  action  to  recover  land, 
the  defendant,  being  enjoined  from  cutting  and  removing  tim- 
ber, filed  his  answer  denying  the  plaintiff's  title  and  averring 
title  in  himself,  and  alleged  that  the  plaintiff  was  cutting  and 
carrying  away  timber,  the  court  required  the  plaintiffs  to  give 
a  bond  to  answer  the  defendant  in  damages,  and  appointed  a 
receiver  to  take  accounts  of  the  timber  cut  and  removed  by 
the  plaintiffs  until  the  cause  could  be  heard  on  its  merits,  and 
this  notwithstanding  the  fact  that  the  plaintiffs  were  solvent.' 

§  103.  Provisions  of  the  New  York  Code. — The  Code  of  Civil 
Procedure  of  New  York,  section  713,  provides  that,  "In  addi- 
tion to  the  cases  where  the  appointment  of  a  receiver  is  spe- 
cially provided  for  by  law,  a  receiver  of  property  which  is 
the  subject  of  an  action  in  the  Supreme  Court,  a  superior 
city  court  or  a  county  court,  may  be  appointed  by  the  court 
in  either  of  the  following  cases  : — 

"  I.  Before  final  judgment,  on  the  application  of  a  party 
who  establishes  an  apparent  right  to  or  interest  in  the  prop- 
erty, where  it  is  in  the  possession  of  an  adverse  party,  and 
there  is  danger  that  it  will  be  removed  beyond  the  jurisdic- 
tion of  the  court,  or  lost,  materially  injured  or  destroyed. 

"II.  By  or  after  the  final  judgment  to  carry  the  judgment 
into  effect,  or  to  dispose  of  the  property  according  to  its  di- 
rections. 

"  III.  After  final  judgment  to  preserve  the  property  during 
the  pendency  of  an  appeal. 

"The word  'property,'  as  used  in  this  section,  includes  the 
rents,  profits  or  other  income,  and  the  increase  of  real  or 
personal  property."^ 

'  Roper  Lumber  Co.  ■».  Wallace,  93  'New  York  Code  of  Civil  Proced- 
N.  C.  22.  ure,§713.     It  will   be  noticed  that 
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§  104.  Decisions  Under  Section  713  of  the  New  York  Code. — • 
Under  this  section  the  courts  of  New  York  have  decided 
that  the  very  general  language  of  the  section  should  be  con- 
strued with  reference  to  the  familiar  and  well  settled  doctrines 
of  law  which  existed  before  the  enactment ;'  that  the  provi- 
sions of  this  section  have  not  changed  the  practice  that  sai 
equitable  action  cannot  be  upheld  on  the  ground  that  a  re- 
ceiver is  necessary  to  preserve  property  from  misappropria- 
tion or  waste  pending  litigation,  and  that  it  has  not  estab- 
lished any  new  rule  authorizing  an  equitable  action  before  a 
judgment  is  obtained."^  The  power  to  appoint  a  receiver  of 
the  rents  and  profits  of  mortgaged  premises  accruing  pend- 
ing foreclosure,  inherent  in  the  Court  of  Chancery  before  the 
adoption  of  the  Code,  is  not  abrogated  by  this  section.^ 

By  the  laws  of  New  York,  1870,  ch.  151,  a  receiver  of  a 
corporation  can  be  appointed  in  a  civil  action,  but  a  motion 
for  a  receiver  on  affidavit  of  insolvency  on  eight  days'  no- 
tice, after  judgment  and  execution  returned  unsatisfied,  has 
been  held  not  to  be  such  an  action ."  On  the  other  hand, 
however,  the  proceeding  authorized  by  the  laws  of  New  York, 
1880,  ch.  440,  for  the  enforcement  of  liens  upon  oil  wells  for 
services,  etc.,  is  "an  action"  within  the  meaning  of  this  sec- 
tion, and  the  court  has  power,  in  a  proper  case  under  it,  to 
appoint  a  receiver  of  the  -pro-perij  pendente  lite,'' 

§  105.  Decisions  Under  Section  713  of  the  New  York  Code  Con- 
tinued.— In  an  action  by  a  judgment  creditor  to  reach  min- 

by  the  terms  of  the  first  sub-division  an  action   brought  by  him  against 

above  quoted,  the  section  contem-  the  plaintiff  for  the  cause  of  action 

plates  an  application  by  a  defendant  stated  in  the  counter-claim  and  de- 

as  well  as  by  a  plaintiff.     A  defend-  manding  the  same  judgment." 

ant's  right  to  have  a  receiver  ap-  '  Guernsey  v.  Powers,  9  Hun.  78. 

pointed  is  further  secured  by  §  720  '  A.dee «).  Bigler,  81  N".  Y.  349. 

of  the  same  Code,  which  provides  ^UQHenbeck  «.  Donnell,  94  N.  Y. 

that  ''where  the    defendant  inter-  342. 

poses  a  counter-claim,  and  thereupon  ^  Clinch  «.    South   Side  Kailroad 

demands  an    affirmative  judgment  Co.,  4  Thomp.  &  Cook,  (N.  Y.  Sup. 

against  the  plaintiff,  his  right  to  a  Ct.)  224. 

provisional  remedy  is  the  same  as  in  ^  Gallagher  ^.  Keams,  27  Hun,  375. 
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ing  stock  claimed  to  be  owned  bj  the  debtor,  but  standing 
on  the  company's  books  in  the  name  of  his  wife,  the  case  was 
adjudged  to  be  within  the  meaning  of  the  words  "  an  appar- 
ent right  to  or  interest  in  property"  as  used  in  this  section, 
entitling  him  to  apply  for  a  receiver.'  A  mortgagee  has 
an  "  interest  in "  the  rents  and  profits  of  mortgaged  prem- 
ises within  the  meaning  of  that  term  as  used  in  the  first  sub- 
division of  the  section.'"'  In  an  action  to  foreclose  a  mort- 
gage the  court  may,  under  this  section,  appoint  a  re- 
ceiver of  the  rents  and  profits  of  the  mortgaged  premises 
when  it  appears  that  the  premises  are  an  inadequate  secur- 
ity and  are  deteriorating  in  value  and  that  the  mortgagor  is 
insolvent.''  This  section  does  not  apply  to  cases  between 
partners,  there  being  a  section  specially  relating  to 
such  cases."  Where  a  part  of  the  relief  asked  for  by  a  de- 
fendant in  his  answer  was  the  appointment  of  a  receiver,  and 
the  plaintiff  made  a  like  demand  in  his  reply,  and  moved  for 
the  appointment  on  these  concurrent  demands  only,  it  was 
held  that  the  plaintifi's  application  was  not  brought  within 
the  provisions  of  sub-division  1  of  this  section.* 


'  State  Bank  of  Syracuse  v.  Gill,  §  1947 ;  Alford  v.  Berkele,  29  Hun, 

23  Hun,  410.  633. 

'^HoUenbeck  v.  Donell,   29  Plun.  ^Dusenbury  «.  Dusenbury,  2  Mc- 

94.  Carty  Civil  Proc.  Rep.  91;  s.  o.,  4 

"Ibid.  Browne  Civil  Proc.  Rep.  126  (Com. 

*New  York  Code  of  CivU  Proc.  Pleas,  Gen.  Term). 
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CHAPTEE  V. 

PBOCEEDINGS  TO  OBTAIN  THE  APPOINTMENT. 

I. 

As  to  the  Time  When  Application  May  be  Made. 
§  106.  Before  Bill  is  Filed. 
§  107.  Before  Summons  is  Served. 

§  108.  The  Remedy  is  Not  to  be  Postponed  Until  the  Final  Hearing. 
§  109.  Before  Answer  is  Filed. 
§  110.  The  Practice  in  this  Respect  in  America. 

§  HI.  The  Emergency  Necessitating  Relief  before  Answer  must  be  Shown. 
§  112.  Allegations  Held  to  be  Insufficient;  Aflfidavits  in  Defense. 
§  113.  While  the  Case  Stands  on  Demurrer  or  Plea. 
§  114.  While  Appeal  is  Pending. 
§  115.  After  Final  Decree. 
§  116.  Effect  of  Delay  in  Making  the  Application ;  Fraud. 

n. 

Of  the  Bill,  Motion  and  Answer. 
§  117.  Parties  to  the  Bill. 
§  118.  Parties  to  the  Bill— Continued. 
§  119.  Rulings  as  to  Parties  in  Special  Cases. 
§  120.  The  Party  in  Possession  Should  be  a  Party  to  the  Suit. 
§  121.  The  Motion  for  a  Receiver  May  be  Renewed  After  Denial. 
§  122.  Applications  in  Different  Actions. 

§  123.  The  Application  Must  Clearly  Show  the  Ground  Relied  Upon. 
§  124.  Allegations  of  Mere  Belief  in  the  Facts  are  Not  SufQcient. 
§  125.  The  Maryland  Rule  as  to  the  Application. 
§  126.  The  Practice  in  Other  States. 

§  127.  Where  the  Bill  Prays  for  a  Receiver  without  Notice  ;  Insolvency. 
§  128.  Bill  Against  a  Mortgagee. 

§  129.  Decisions  under  Statutes  of  North  Carolina  and  .Georgia. 
§  130.  Of  the  Prayer  in  the  Bill. 

§  131.  Defects  in  the  Bill  are  Not  Fatal  to  the  Application. 
§  132.  The  Same  Subject  Continued. 
§  133.  Defects  in  the  Bill ;  How  Reached. 

III. 

Of  the  Notice  and  Ex  parte  Applications. 
§  134.  Of  the  Motion  and  Notice  Thereof. 
§  135.  The  Form  and  Service  of  the  Notice. 
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§  136.  Notice  Under  the  New  York  Code. 

§  137.  Notice  Under  Special  Statutes  in  West  Virginia  and  Michigan. 

§  138.  Service  of  Process  Deemed  Not  Necessary  Before  Application. 

§  139.  Notice  Not  Necessary  in  Certain  Cases. 

§  140.  Of  the  Circumstances  Generally  under  which  Notice  will  be  Dis- 
pensed with. 

§  141.  General  Statements  on  this  Subject  by  the  Courts. 

§  142.  Notice  is  Not  Required  When  It  Cannot  be  Given. 

§  143.  Notice  to  a  Non-resident  Defendant  is  Not  Necessary. 

§  144.  Decisions  on  this  Subject  in  New  York  and  Iowa. 

§  14/).  Notice  as  Between  Landlord  and  Tenant. 

§  146.  Instances  of  Facts  Deemed  Insufficient  to  Justify  Ex  parte  Pro- 
ceedings. 

§  147.  The  Effect  of  Want  of  Notice  in  the  Appellate  Court. 

IV. 
Affidmits  Accompanying  tTie  Application. 

§  148.  Of  the  Affidavits  Generally. 

§  149.  The  Affidavit  Should  be  Clear  and  Positive. 

§  150.  Affidavits  on  Appeal. 

§  151.  Of  the  Answer  and  Defense. 

§  152.  A  Complete  Denial  of  the  Equities  in  the  Bill  is  Generally  Con- 
clusive. 

§  153.  In  Applications  before  Answer  Defendant  May  be  Heard  upon 
Affidavits. 

§  154.  Of  Rehearing  an  Application  for  a  Receiver. 

V. 

Of  tJie  Reference  to  a  Master. 
§  155.  Reference  is  not  Now  Generally  Made. 
§  156.  Proceedings  Before  the  Master,  or  Referee. 
§  157.  Proceedings  under  the  Former  Chancery  Practice  of  New  York. 

VI. 

Of  the  Order  of  Appointment. 
§  158,  How  the  Order  is  Drawn  and  Entered. 
§  159.  The  Order  Should  Clearly  Designate  the  Property  to  be  Placed  in 

the  Receiver's  Charge. 
§  160.  The  Party  in  Possession  Cannot  Interpret  the  Order  for  Himself. 
§  161.  Stipulations  as  to  the  Terms  of  the  Order. 
§  162.  Provisions  Relating  to  Prior  Encumbrances. 
§  163.  Miscellaneous  Requirements. 

§  164.  An  Order  Construed  to  bo  an  Appointment  of  Receivers. 
§  165.  Recitals  in  Orders  Construed  ;  Alternative  Orders. 
§  166.  The  Order  of  Appointment  May  be  Conditional. 
§  167.  The  Appointment  of  Two  or  More  Receivers  with  Distinct  Authority 

is  Not  Advisable. 
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§  168.  When  the  Order  Takes  Effect. 

§  169.  Vacating  the  Order. 

§  170.  The  Order  is  Conclusive  in  All  Collateral  Proceedings. 

§  171.  The  Order  does  not  of  Itself  Affect  the  Jurisdiction  of  Other  Courts. 

I. 

As  to  the  Time  When  Application  May  Be  Made. 

§  106.  Before  Bill  is  Filed. — It  being  a  general  rule  in  courts 
of  equity  that  relief  will  not  be  granted  merely  upon  petition, 
when  no  cause  is  actually  pending  and  no  bill  filed  to  give 
the  court  jurisdiction,  unless  in  cases  of  lunatics,  etc.,  and 
other  cases  of  special  emergency,'  and  as  a  suit  in  chancery 
is  not  begun  until  the  filing  of  the  bill,  an  appointment  of  a 
receiver  upon  an  ex  parte  application  before  the  bill  is  filed 
is  error,  and  will  be  revoked  upon  appeal,  without  consider- 
ing the  merits  of  the  application.^ 

After  the  suit  is  begun  the  application  for  a  receiver  may 
be  made  and  a  receiver  may  be  appointed  at  any  stage  of  the 
proceedings,  whenever  the  facts  authorize  and  require  the 
appointment,^  and  even  on  the  final  hearing  and  as  a  part  of 
the  final  decree.*  In  one  case,  at  least,  the  appointment 
was  made  after  the  master  had  made  his  report  in  pursu- 
ance of  a  decree,  it  appearing  to  the  court  that  the  conduct 
of  the  defendants,  who  were  trustees  under  a  will,  had  been 
such  as  to  render  a  receiver  necessary.^ 

§  107.  Before  Summons  is  Served. — A  receiver  may  be  ap- 
pointed over  the  assets  of  an  insolvent  corporation  before 
the  court  has  acquired  jurisdiction  over  it  by  a  service  as 
required  by  statute,  other  defendants  being  duly  served.  In 
such  a  case  the  appointment  is  in  the  nature  of  an  equitable 
attachment,  whereby  the  court  acquires  the  custody  of  the 

1  Ex  parte  Mountfort,  15  Ves.  445  ;  *  Schulte  «.  Hoffman,  18  Texas, 
Leddel's  Executor  v.  Starr,  19  N.  J.  678 ;  Shee  «.  Harris,  1  Jo.  &  Lat. 
Eq.  159.  (Ir.)  91. 

2  Crowder  «.  Moone,  52  Ala,  220.  ^  Bowman  d.  Bell,  14  Sim.  392. 
^Henshaw  «.  Wells,    9    Humph. 

CTenn.)5G8. 
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property  and  retains  it  until  tlie  final  determination  of  the 
case.' 

In  Nevada,  in  an  equitable  action  by  the  assignee  of  one 
member  of  a  copartnership  against  the  assignee  of  the  only 
other  member,  the  District  Court  has  jurisdiction  to  appoint 
a  receiver  after  summons  has  been  issued,  but  before  it  has 
been  served,  the  defendant  being  insolvent  and  refusing  to 
give  the  plaintiff  possession  of  the  partnership  property."* 

§  108.  The  Remedy  is  Not  to  be  Postponed  Until  the  Final 
Hearing. — In  general  a  receivership  is  ancillary,  or  incidental, 
to  the  main  purpose  of  the  bill,  but  a  temporary  receiver  may 
be  appointed  to  protect  the  property  of  a  corporation  where 
a  case  is  presented  which  demands  the  relief  which  can  be 
best  given  by  a  receivership,  although  the  time  has  not  ar- 
rived when  other  substantial  relief  can  be  asked. ^  But  it  has 
been  recently  held  by  a  Federal  court  that  a  receiver  will 
not  be  appointed  until  the  court  shall  determine  that  the 
right  of  foreclosure  exists,  though  there  have  been  default  in 
payment  of  interest  coupons  secured  by  a  railroad  mortgage, 
if  it  appear  that  there  is  a  fair  and  reasonable  claim  by  the 
company,  growing  out  of  contemporaneous  contracts,  that 
the  time  of  payment  has  been  extended,  or  that  the  plaintiffs 
are  precluded  from  relying  on  the  default.* 

In  Georgia,  where  application  for  a  homestead  and  ex- 
emption out  of  a  husband's  property  is  made  by  the  wife 
with  his  consent,  the  creditors  may,  by  petition,  have  a  re- 
ceiver appointed  at  the  time  of  the  application.  Their  rights 
are  not  to  be  delayed  until  the  homestead  and  exemption 
are  §nally  set  apart. "^ 

§  109.  Before  Answer  is  Filed.— The  English  Court  of  Chan- 
cery for  a  long  time,  and  until  comparatively  recent  years, 

'St.  Louis  &  Sandoval,  etc.,  Co. -».  *  American  Loan  &  Trust  Co.  v. 

Sandoval,  etc.,  Co.,  Ill  111.  32.  Toledo,  C.  &  S.  Ry.  Co.,  29  Fed. 

'^Maynard  v.  llailey,  2  Nev.  313.  Rep.  416,  420  (Dec,  1886). 

^Brassey«.  New  York  &  N.  E.  R.  ^Landrum  v.  Chamberlin,  73  Ga. 

R.  Co.,  22  Blatchf.  72,  79.  727. 

90 


CHAP,   v.]  THE    PROCEDUEE.  .         §   110 

would  not  entertain  tlie  application  until  after  tlie  defendant 
had  filed  his  answer ;  but,  the  rule  being  broken  in  cases 
requiring  the  prompt  action  of  the  court  in  emergencies,  it  is 
now  well  settled  in  the  practice  of  that  court  that,  while  it 
will  adhere  as  closely  as  possible  to  the  old  rule  for  the  pro- 
tection of  the  rights  of  defendants  and  the  cautious  adminis- 
tration of  justice,  it  will,  in  cases  of  emergency,  where  prompt 
action  is  necessary  to  protect  the  plaintiff's  right,  and  where 
good  caiise  is  shown  and  clearly  established  by  affidavits, 
grant  applications  for  a  receiver  before  the  answer  is  filed/ 
So  it  has  been  held  that,  when  it  is  shown  that  an  executor 
is  mismanaging,  wasting  and  endangering  the  property  en- 
trusted to  him  by  will,  a  sufficient  cause  is  presented  for  the 
appointment  of  a  receiver  before  answer  filed  f  and  so,  also, 
where  the  plaintiff  shows  a  good  equitable  title  to  the  prop- 
erty for  which  a  receiver  is  asked  as  against  a  title  of  the 
defendant  which  is  manifestly  bad/ 

§  110.  The  Practice  in  This  Respect  in  America. — The  prac- 
tice of  the  English  court  as  above  stated  has  been  closely 
followed  in  this  country,  and  it  is  now  well  established  that 
the  application  may  be  made  and  the  receiver  appointed 
before  the  defendant's  answer  is  filed  whenever  the  court  is 
satisfied  of  the  plaintiff's  equitable  claim  to,  or  interest  in, 
the  property  in  controversy,  and  that  immediate  action  is 
necessary  to  preserve  it  from  the  danger  of  loss  or  injury, 
or  where  fraud  is  clearly  shown,  and  that  danger  is  immi- 
nent unless  a  receiver  be  appointed  to  preserve  the  property.* 

'Duckworth  v.  Trafford,   18  Ves.  good  v.  Clark,  4  Paige,  574 >  Bank 

283;  Metcalfe -z).  Pulvertoft,  1  Ves.  of  Monroe  ■?;.  Schermerhom,  Clarke's 

&  Bea.  180 ;   Woodyatt  v.  Gresley,  8  Ch.  (N.Y.)  214 ;  Jones  «.  Dougherty, 

Sim.  180 ;  Vann  v.  Bamett,  2  Bro.  C.  10  Ga.  273 ;  Williams  v.  Jenkins,  11 

C.  158.  Ga.  595  ;  Duckworth  v.  Trafford,  18 

^  Middleton  ®.  Dodswell,  13  Yes.  Ves.  283 ;  Whitehead  v.  Wooten,  43 

266.  Miss.  523  ;.  Davis  v.  Browne,  2  Del. 

3  Metcalfe  v.  Pulvertoft,  1  Ves.  &  Ch.  188;  Probasco  v.  Probasco,  30 
Bea.  180.  N.  J.  Eq.  108 ;  Micou  v.  Moses,  72 

4  Johns  V.  Jphns,  23  Ga.  31 ;  Clark  Ala.  439. 
V.  Ridgely,  1  Md.   Ch.  70;  Blood- 
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The  practice  lias  been  otherwise  stated  to  be  that,  "  if  the 
emergency  shown  is  such  as  to  render  it  essential  to  justice 
that  a  receiver  should  be  immediately  appointed,  it  may  be 
done  before  answer,  since  to  delay  the  relief  might  entirely 
defeat  the  object  sought  by  the  application.'" 

The  rule  that  the  court  will  not  appoint  a  receiver  until 
the  defendant  is  first  heard,  unless  the  necessity  be  of  the 
most  stringent  character,  is  one  which  can  only  be  enforced 
upon  appeal  from  the  order  appointing  the  receiver." 

§  111.  The  Emergency  Necessitating  Relief  Before  Answer  Must 
be  Shown. — The  element  of  emergency  as  a  foundation  for  the 
action  of  the  court  before  answer  is  most  frequently  found  in 
cases  where  judgment  creditors  seek  aid  in  enforcing  their 
judgments,  and  in  such  cases  the  appointment  of  receivers 
for  the  care  of  the  debtor's  property  before  answer  filed  is 
common,  and,  in  fact,  is  the  usual  practice.^ 

It  will  readily  be  seen  that  the  practice  of  the  court  in  ap- 
pointing receivers  before  answer  filed,  being  founded  largely 
upon  the  necessity  of  immediate  action  to  secure  the  prop- 
erty in  litigation  from  injury,  loss  or  waste,  requires  that 
such  necessity  shall  be  plainly  shown  before  the  court  will 
feel  itself  justified  in  abrogating  the  former  and  ancient  rule. 
So  it  is  held  that  a  receiver  will  not  be  appointed  before 
answer,  unless  it  clearly  appear  that  the  property  is  in 
danger,"  and  that,  while,  in  strictness,  a  receiver  should  not 
be  appointed  before  the  coming  in  of  the  answer,  yet,  since 
the  rule  has  been  broken  throucjh,  the  grounds  which  will 
induce  the  court  to  disregard  it  must  be  very  strong  and 
special.* 

'Johns  V.  Johns,  23  Ga.  31.     To  chapter  on  Receivers  in  Suppleraen- 

tho  same  effect  seeWeis  v.  Goetter,  72  tary  Proceedings,  infra. 

Ala.  25!);  Blondheim  v.  Moore,    11  '•West®.  Swan,  3  Edw.  Chan.  (N. 

Md.  365.  Y.)  420. 

"Voshell??.  Hynson.  26  Md.  83.  •''Clark  v.  Ridgely,  1  Md.  Ch.  70: 

8Bloodgood«.  Clark,4Paigc,574;  Weis    ?>.    Goetter,     72    Ala.    259; 

Bank  of  Monroe  «.  Scherraerhorn,  Latham  v.  Chaffee,  7  Fed.  Rep.  525 ; 

Clarke's  Ch.  (N.  Y.)  214.   See  the  Beecher  r.  Bininger,  7  Blatchf.  170; 
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§  112.  Allegations  Held  to  be  InsuflB.cient ;  Affidavits  in  De- 
fense.— In  the  enforcement  of  this  rule  of  practice  it  has  been 
decided  that  when  insolvency  is  relied  upon,  an  affidavit 
which  merely  states  that  defendant  is  not  deemed  a  respon- 
sible man  by  those  who  know  him,  and  the  defendant  replies 
by  an  affidavit  which  fully  negatives  the  insolvency,  a  re- 
ceiver will  be  refused  before  answer;'  and  so  where  no 
danger  to  the  property  or  interests  concerned  were  alleged.* 

In  an  action  by  a  shareholder  to  cancel  illegal  stock  and 
to  restrain  the  holders  of  it  from  assigning  or  encumbering 
it,  where  it  was  not  shown  that  the  defendants  were  irresponsi- 
ble, or  that  there  was  any  danger  of  loss  from  its  transfer, 
the  appointment  of  a  receiver  on  an  ex  parte  application  be- 
fore answer  was  held  to  be  improper.^ 

When  an  application  for  a  receiver  is  made  before  the  de- 
fendant's answer  is  filed,  on  the  ground  of  emergency,  the  de- 
fendant may  be  heard  by  affidavit  in  opposition  to  the  mo- 
tion." If,  however,  the  defendant  does  not  avail  himself  of 
this  right  for  any  reason,  he  may,  after  filing  his  answer,  en- 
ter a  motion  for  the  discharge  of  the  receiver,  and  if,  upon 
such  motion,  the  bill  and  answer,  taken  together,  show  that  a 
receiver  ought  not  to  have  been  appointed,  he  will  be  dis- 
charged." 

§  113.  While  the  Case  Stands  on  Demurrer  or  Plea. — The  ap- 
pointment of  a  receiver  may  be  made  when  a  demurrer  to 
the  bill  is  pending  and  undetermined."  In  a  case  where  an 
order  for  a  receiver  was  granted  on  a  special  motion  of  which 
notice  had  been  given  to  the  defendant's  solicitor,  who  did 
not  appear  to  oppose  it,  and  the  case  stood  upon  demurrer. 

The  Brick  Co.  of  Baltimore  City  v.        ^  People  v.  Albany  &  Susquehanna 

Robinson,  55   Md.  410;  Whitehead  R.  R.  Co.,  7  Abb.  Pr.  (N.  S.)  290. 
«.   Wooten,   43    Miss.  523;  West?).        ^Kean  v.  Colt,   5  N.  J.  Eq.  365; 

Swan,   3  Edw.  Chan.   (N.  Y.)  420;  Micou  ®.  Moses,  72  Ala.  439. 
Baker  v.  Admr.  of  Backus,  32  111.         ^Phoenix  Mutual  Life  Insurance 

115.;  Micou  v.  Moses,  72  Ala.  439.  Co.  v.  Grant,  3  MacArthur,  220. 

'  West  ©.  Swan,  3  Edw.  Ch.  (N.  Y. )         « Tumbull «.  Prentiss  Lumber  Co. , 

420.  55  Mich.  387. 


-  Simmons  «.  Wood,  45  How.  Pr. 
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it  was  held  that  the. demurrer  was  no  objection  to  granting 
the  order,  and  that  if  the  defendant  had  appeared  and  de- 
fended on  that  ground,  the  court  would  have  looked  into  the 
pleadings  to  see  whether  the  demurrer  were  well  taken,  and 
if  it  had  any  doubt  on  the  question,  would  have  ordered  the 
motion  to  stand  over  until  the  demurrer  was  disposed  of.' 
But  in  a  case  where  a  receiver  was  appointed,  on  an  ex  parte 
application,  to  wind  up  an  insolvent  corporation,  pending 
the  decision  of  a  demurrer  putting  in  issue  the  right  to  file 
the  bill,  the  order  was  reversed  on  appeal.''  A  motion  for  a 
receiver  will  be  entertained  while  a  plea  to  an  amended  bill 
is  pending  and  not  disposed  of.^ 

§  114.  While  Appeal  is  Pending. — There  seems  to  be  no 
doubt  that  courts  of  equity  jurisdiction,  in  cases  where  this 
extraordinary  remedy  of  a  receivership  is  necessary  to  the 
preservation  of  the  property  in  litigation,  will  not  hesitate  to 
exercise  their  power  even  after  an  appeal  has  been  taken  on 
the  merits." 

Where,  in  a  foreclosure  suit,  it  had  been  decided  by  the 
Court  of  Chancery  of  New  Jersey,  that  certain  machinery, 
which  had  been  levied  upon  by  a  judgment  creditor  was  not 
covered  by  the  mortgage,  and  the  creditor  sold  it  under  his  ex- 
ecution and  bought  it  himself,  and  afterwards  the  complainant 
appealed  from  this  decision,  it  was  held,  upon  a  motion  in 
the  same  court,  that  the  complainant  was  entitled  to  an  in- 
junction against  his  disposing  of  the  machinery  and  to  have 
a  receiver  appointed  upon  giving  proper  security/  In  West 
Virginia,  in  a  proper  case,  the  Circuit  Court  may  appoint  a 
receiver  of  rents  and  profits,  notwithstanding  the  case  is 
pending  in  the  Supreme  Court  on  appeal  and  supersedeas^ 
reasonable  notice  being  given  to  the  owner,  or  tenant,  of  the 
lands." 

'Howard    c.    Palmer,     Walker's  '•Merrill  «.  Elam, 2  Cooper's  Ch. 

Ch.  (Mich.)  391.  (Tenn.)  513. 

2  Cook  V.  Detroit  &  M.  R.  R.  Co.,  ''Penn  Mutual  Life  Insurance  Co. 
45  Mich.  453.  «.  Semple,  38  N.  J.  Eq.  314. 

3  Thompson  «.  Selby,  12  Sim.  100.  «  Board  v.  Arbuckle,  19  W.  Va.  145; 

Hutton^.Lockridge,27.Id.428.(1886) 
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§  115.  After  Final  Decree. — The  importance  and  practical 
value  of  the  remedy  by  a  receivership  is  noticeably  illustra- 
ted by  the  fact  that  it  is  resorted  to  in  cases  of  great  emer- 
gency, or  where  it  is  deemed  indispensible  to  the  security  of 
the  property  in  controversy,  after  a  final  decree  upon  the 
merits  has  been  pronounced.'  But  while  this  practice  is  well 
established,  it  is  unusual  and  the  application  for  a  receiver 
after  final  decree  should  be  supported  by  a  strong  showing 
of  facts.  So  where,  upon  such  an  application  in  a  foreclosure 
suit,  a  receiver  was  appointed  upon  evidence  which  showed 
that  the  mortgaged  property  was  not  going  to  waste  or 
in  need  of  repairs,  but  was  in  a  comparatively  good  state  of 
preservation,  the  Appellate  Court  vacated  the  order  of  ap- 
pointment.^ 

The  refusal  of  a  defendant  to  surrender  possession  of 
real  estate,  the  title  to  which,  in  an  action  to  determine  the 
rights  of  the  parties  in  it,  had  been  decided  to  be  in  the  plain- 
tiff by  a  final  decree  which,  however,  did  not  direct  him  to 
surrender  the  possession,  has  been  held  sufficient  to  justify 
the  court  in  appointing  a  receiver  to  collect  and  preserve  the 
rents,  and  to  insure  their  application  to  the  payment  of  the 
expenses  of  the  estate,  but  not  for  the  purpose  of  executing 
the  decree  or  delivering  the  possession."  And  after  a  final 
decree  confirming  a  judicial  sale  of  land  to  a  purchaser  and 
awarding  a  writ  of  assistance,  a  receiver  was  appointed  for  the 
rents,  etc.,  it  appearing  that  the  defendant  was  insolvent,  and 
that,  if  he  was  permitted  to  retain  the  possession,  the  rents 
would  be  lost."  So  also,  after  a  final  decree  in  foreclosure,  a 
receiver  of  the  rents  of  the  mortgaged  premises  was  allowed 
against  the  tenant  who  by  the  lapse  of  time  would  shortly 
become  entitled  by  adverse  possession  if  allowed  to  remain 
in  possession.^ 


'  Beard  v.  Arbuckle,  19  W.  Va.  145 
Brinkman  v.  Ritzinger,  82  Ind,  358 
Schreiber  «.   Carey,   48  Wis.   208 


2  Adair  v.  Wright,  16  Iowa,  385. 
^  Wright  V.  Yemon,  3  Drew.  112. 
*  Merrill  i).  Elam,  2  Cooper's  Ch. 


Haas  V.   Chicago  Building  Society,     (Tenn.)  513. 

89  Bl.  498  ;  Connellys.  Dickson,  76        » Thomas  v.  Davies,  11  Beav.  29. 

Ind.  440. 
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§  116.  Effect  of  Delay  in  Making  Application;  Fraud. — An 
application  for  the  appointment  of  a  receiver  which  has  been 
allowed  to  sleep  for  six  years,  will  be  denied  although  some 
testimony  has  been  taken  in  the  meantime.^  And  where  a 
complainant  seeks  to  take  the  control  of  property  from  those 
having  the  legal  right  of  possession,  delay  on  his  part  in  ad- 
vancing his  cause  or  in  making  his  application,  is  an  objec- 
tion to  the  appointment  of  a  receiver.'^ 

"When  the  appointment  of  a  receiver  is  procured  by  fraud 
or  collusion,  the  court  will  revoke  it,  without  inquiring 
whether  the  person  selected  was  suitable  or  not.^ 

II. 

Of  the  Bill,  Motion  and  Answer. 
§  117.  Parties  to  the  Bill. — It  has  long  been  the  rule  that, 
except  in  the  cases  of  infants  and  lunatics,  a  receiver  will 
not  be  appointed  unless  a  suit  or  action  is  pending,*  and  the 
the  party  whose  property  is  to  be  put  in  a  receiver's  hands 
must  be  made  a  j)arty  to  the  action  so  that  he  may  have  an 
opportunity  of  resisting  the  application.^  While  a  receiver 
may  be  appointed  by  the  court,  upon  its  own  motion,  in  a 
case  requiring  it,  a  proceeding  for  such  an  appointment  can- 
not be  inaugurated  or  conducted  by  a  stranger  having  no 
connection  with,  or  interest  in,  the  subject  matter  of  the 
litigation."  But,  in  a  foreclosure  suit,  on  account  of  the 
great  emergency  arising  out  of  the  fact  that  the  tenant,  who 
had  been  in  the  possession  of  the  mortgaged  premises  nearly 
twenty  years,  and,  if  allowed  to  continue,  would  soon  become 
entitled  as  against  all  parties  by  adverse  possession,  a  re- 

'  Hood    V.  First    National    Bank,  43  Mich.  292,  296 ;  Jones  ®.  Schall, 

etc.,  29  Fed.  Rep,  55.  (1886).  45  Mich.  379;  Hardy  v.  McClellan, 

'TibbalstJ.  Sargeant,  14  N.  J.  Eq.  53  Miss.  507.  And  see /w  re  Hancock 

449.  27  Hun,  575. 

=*  Lottiraer  ti.  Lord,  4  E.  D.  Smith  ^  -palo  «.  Kent,  58  Ind.  584 ;  Grav- 

183.  enstine's  Appeal,   49  Pa.   St.    310. 

■•  Pressley  ti.  Harrison,  102  Ind.  14;  See  also,  generally  the  cases  cited  in 

Baker  «.  Adrnr.  of  Backus,  32  111.  the  preceding  note. 

79  ;  Merchants'  &  Manufacturs'  Na-  « O'Mahoney  ®.  Belmont,  62  N.  Y. 

tional  Bank  «.  Kent,  Circuit  Judge,  133. 
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ceiver  was  appointed  although  the  tenant  was  not  a  party  to 
the  suit.' 

§  118.  Parties  to  the  Bill  Continued. — Where  a  bill  was  filed 
by  one  of  several  parties  interested  in  a  common  business 
enterprise  against  the  others  who  claimed  to  have  become  or- 
ganized as  a  corporation,  the  complainant  alleging  that  the 
company  was  not  a  corporation  but  a  co-partnership,  and  ask- 
ing the  court  so  to  declare  and  to  dissolve  the  partnership, 
and  to  appoint  a  receiver  to  take  charge  of  the  effects  of  the 
company  and  settle  up  its  affairs,  it  was  held  error  to 
appoint  such  receiver  without  making  the  corporation, 
c[ua  corporation,  a  party  to  the  suit.''  Although  the  ap- 
pointment of  a  receiver  involve  the  decision  of  no  right,' 
yet  it  can  be  made  only  on  the  application  of  one  having 
an  acknowledged  or  strong  presumptive  title  in  himself, 
or  in  common  with  others,  in  the  fund,  and  where  there 
is  danger  of  loss  or  injury  to  the  property,  or  the  rents  and 
profits.' 

§  119.  Rulings  as  to  Parties  in  Special  Cases. — Where  a  suit 
is  brought  by  one  or  more  members  of  an  unincorporated 
association,  asking  for  a  receiver  of  its  property,  it  should 
be  against  the  other  members  of  the  association  and  not 
merely  against  its  executive  ofiicers,  since  it  is,  to  all  intents 
and  purposes,  a  mere  partnership.'  Where  an  infant,  who 
was  devisee  of  an  annuity  from  her  grandfather  during  the 
life  of  his  widow,  and  afterwards  of  one-fourth  of  his  es- 
tate, his  will  having  been  disputed  during  its  probate,  brought 
a  bill  for  the  appointment  of  a  receiver,  to  receive  and  pay 
to  her  guardian  a  proportion  of  the  income  of  the  estate,  it  was 

1  Thomas  v.  Davies,  11  Beav.  29.       Petroleum  Co.,  57  Pa.  St.  83;  s.  c, 

2  Baker  «.  Adm'r  of  Backus,  32  6  Phila.  521;  Fellows  «j.  Heer- 
111.  79.  mans,  13  Abb.  Pr.  (N.  S.)   1;   Mc- 

^Hottenstein  v.    Conrad,  9  Kan.  Carthy  «.  Peake,  18  How.  Pr.  138; 

435;  Cooke  v.   Gwyn,  3  Atk.  689.  s.  o.,9  Abb.  Pr.  164. 

See  also    Mays    v.   Rose,     Freem.  ^Qh^se's  Case,   1   Bland's  Chan. 

(Miss.)  703;  Chicago  &  Allegheny  206. 

Oil  &  Mining  Co.  ■».  United  States  sj^jontgoraery^.Knox,  20Fla.  372. 

97 


§   121  LAW  OF  KECEIVERS.  [CHAP.   V. 

held  that  a  bill  was  her  proper  remedy,  as  a  receiver  would 
not  be  appointed  on  petition,  but  that  the  executors  and 
trustees  named  in  the  will  should  be  parties  to  the  bill,  and 
an  order  was  made  allowing  an  amendment  for  the  purpose 
of  bringing  them  in.' 

A  stockholder,  after  having  joined  in  an  application  made 
to  the  court  by  the  receiver  for  authority  to  sell  the  assets  of 
the  corporation,  cannot  be  permitted  to  question  the  validity 
of  the  receiver's  appointment,  or  of  the  order  directing  the 
sale/  Under  the  New  York  law  of  1869,  chapter  902,  in  pro- 
ceedings by  the  attorney-general  for  the  appointment  of  a 
receiver  of  a  life  insurance  company,  the  court  may  permit 
persons  interested  in  the  administration  of  the  assets  of  the 
corporation  to  appear  in  their  own  interest  and  be  made  par- 
ties to  all  proceedings  by  or  against  the  receiver  affecting 
their  rights,  and  such  persons  may  appeal  from  all  orders 
made  by  which  their  rights  are  affected." 

§  120.  The  Party  in  Possession  Should  be  a  Party  to  the  Suit. — 
In  a  case  in  which  the  person  in  possession  of  the  property  in 
controversy  was  made  a  party  defendant  in  the  suit,  and  filed 
a  plea  in  abatement,  by  the  allowance  of  which  he  was  no 
longer  a  party,  the  application  for  a  receiver  was  refused  by 
Mr.  Justice  Bradley,  of  the  United  States  Supreme  Court,  on 
the  ground  that  a  receiver  could  not  be  appointed  over 
property  in  possession  of  a  person  not  a  party  to  the  suit.* 

§  121 .  The  Motion  for  a  Receiver  May  be  Renewed  after  Denial. — 
After  a  motion  for  the  appointment  of  a  receiver  has  been 
denied,  and  even  after  a  denial  upon  a  rehearing,  a  receiver 
may  be  appointed  upon  a  renewed  application  of  the  plaintiff 
upon  a  new  statement  of  facts,  or  additional  facts  showing  a 
sufficient  case  for  the  relief  asked.**     If  however,  the  appli- 

'  Rice  t).  Tonnele,  4  Sandf.  Ch.  -»  Searles  «.  Jacksonville,  P.  &  M. 

568.  R.  R.  Co.,  2  Woods,  621,  626. 

«Battershall?).  Davis,  31  Barb. 323.  s  Attorney-General    v.   Mayor   of 

^  Attomcy-Genoral  v.  North  Amer-  Galway,  1  Mol.  95. 

ican  Life  Ins.  Co.,  77  N.  Y.  297. 
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cation  has  once  been  refused,  a  new  application  must  be 
founded  upon  additional  proof  showing  a  proper  case  for  re- 
lief, and  not  merely  upon  the  papers  or  proofs  submitted  on 
the  first  application.  This  ruling  was  made  in  a  case  in 
which  the  court  had  intimated,  on  the  first  application,  that 
a  receiver  might  be  subsequently  appointed  if  the  circum- 
stances should  warrant  it.^ 

It  frequently  happens  that  when  the  court  denies  a  motion 
for  a  receiver,  it  will  do  so  with  leave  to  renew  the  motion 
if  it  appear  that  additional  new  proof,  sufficient  to  pre- 
sent a  strong  case,  may  be  obtained  by  the  moving  party."^ 
In  Georgia  it  has  been  held  that  when  a  writ  of  error  is 
pending  to  an  order  made  at  chambers  continuing  an  appli- 
cation made  for  a  receiver  until  the  hearing,  the  application 
will  be  granted  in  term  time  and  before  the  final  hearing,  on 
the  same  bill  and  on  the  same  facts. ^ 

§  122.  Applications  in  Different  Actions. — If  two  persons  hav- 
ing conflicting  interests  proceed  in  separate  actions  at  the 
same  time  to  procure  the  appointment  of  a  receiver,  it  is  of 
no  importance  in  which  action  the  appointment  is  ordered, 
since  the  object  is  to  secure  the  property  from  waste,  injury, 
etc.,  for  the  benefit  of  all  parties  interested,  and  if  an  ap- 
pointment, made  in  one  case,  is  appealed  from,  thus  render- 
ing it  incomplete,  the  court  may  proceed  to  make  an  ap- 
pointment in  the  other  case,  and  the  last  appointment  will 
not  be  vacated,  but  extended  to  the  first  case."  In  a  contest 
between  two  receivers  appointed  on  the  same  day,  and  claim- 
ing, in  hostility  to  each  other,  the  administration  of  the  es- 
tate of  an  insolvent,  the  court  will  inquire  into  the  fractions 
of  the  day  to  determine  the  actual  priority  of  appointment.^ 
Neither  the  mere  preparation  and  verification  of  the  papers 
for  an  application  for  a  receiver,  nor  the  mere  fact  of  first 

^Fenton  t).   Lumberman's  Bank,  ^Lottimer®.  Lord,  4  E.  D.Smith, 

Clarke's  Ch.  (N.  Y.)  360.  183. 

2  Devlin  «.  Hope,  16  Abb.  Pr.  314.  » People  v.  Central  City  Bank,  53 

3McCaskill  «.  WaiTen,  58  Ga.  286.  Barb.  412;  s.  c,  35  How.  Pr.  428. 
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obtaining  actual  possession  of  the  assets,  can  settle  the  ques- 
tion of  legal  right  in  respect  of  priority.*  In  New  York  it 
has  been  held  in  a  case  where  a  receiver  had  been  appoint- 
ed of  a  fund  which  had  been  subscribed  for  a  particular 
purpose,  on  the  application  of  a  subscriber  who  had  with- 
drawn from  the  enterprise,  that  it  was  no  sufficient  objection 
that  a  receiver  of  the  fund  had  been  appointed  in  a  former 
action  of  the  same  nature,  but  the  powers  and  rights  of  the 
second  receiver  will  be  subordinated  to  those  of  the  first, 
and,  if  the  first  become  functus  officio,  the  second  is  enti- 
tled to  the  custody  of  the  fund,  or  what  remains  of  it ;''  but 
in  a  later  case  this  ruling  was  modified  by  the  decision  that 
the  second  receiver  takes  only  that  part  of  the  fund  which 
has  not  been  disposed  of  in  the  former  litigation.^ 

§  123.  The  Application  Must  Clearly  Show  the  Ground  Relied 
Upon. — It  is  well  established  that  in  order  to  secure  the  ex- 
traordinary remedy  of  the  appointment  of  a  receiver,  the 
application  must  show  clearly  to  the  court  such  facts  as  will 
satisfy  it  that  the  property  can  be  managed  and  preserved 
more  advantageously  to  the  parties  interested  in  it,  by  the 
court  through  its  agent,  a  receiver,  than  by  such  parties  or 
any  of  them.*  It  is  not  sufficient  to  allege  generally  that 
the  plaintiff  is  entitled  on  principles  of  equity  to  the  inter- 
position of  the  court.  The  facts  relied  upon  should  be  par- 
ticularly set  out.^ 

'  People  t.  Central  City  Bank,  53  Conn.    396 ;  Rogers  «.  Marshall,   6 

Barb.  412;  s.  o.,  35  How.  Pr.  428.  Abb.   Pr.    (N.   S.)  457;    Baker   ®. 

« Bailey  v.  O'Mahoney,  33  N.  Y.  Adm'r  of  Backus,  32  111.  79 ;  Clark 

Super.  Ct.  229.  ®.  Ridgely,  1  Md.  Ch.  70 ;  Kean  «. 

3  0'Mahoney®.  Belmont,  62  N.Y.  Colt,  5  N.  J.  Eq.  365;  Vosholl  v. 

133.  Hynson,  26  Md.  83 ;  llaight «.  Burr, 

^Ladd  «.  Harvey,  21  N.  H.  514;  19  Md.  130  ;  State  ®.  Northern  Con- 
Chicago  and  Allegheny  Oil  and  Min-  tral  Ky.  Co.,  18  Md.  193 ;  Harrup  «. 
ing  Co.  ■».  United  States  Petroleum  Winslet,  37  Ga.  655  ;  Parkhurst  ©. 
Co.,  57  Ponn.  St.  83;  s.  c,  6  Phila.  Kinsman,  2  Blatchf.  78;  Dougherty 
521 ;  Speights  v.  Peters,  9  Gill.  472;  v.  McDougald,  10  Ga.  121 ;  Pignolet 
Willis  ®.  Corlies,  2  Edw.  Chan.  (N.  x.  Bushe,  28  How.  Pr.  9. 
Y.)  281;    Tomlinson    tJ.    Ward,    2  » Tomlinson  «.  Ward,  2  Conn.  396. 
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§  124.  Allegations  of  Mere  Belief  in  the  Facts  are  not  Suffi- 
cient.— An  allegation  of  a  mere  belief  in  the  existence  of 
facts  necessary  to  be  established  before  the  court  will  act,  as 
a  belief  that  a  person  in  possession  is  insolvent,  is  not  suffi- 
cient.' Nor,  in  cases  founded  upon  the  fraudulent  conduct 
of  the  defendant,  or  of  danger  to  the  property  in  controversy, 
will  an  allegation  of  such  fraud  or  danger  upon  information 
and  belief,  generally  be  sufficient,  unless  the  sources  of  the 
information  are  also  set  forth."  An  allegation  of  the  plain- 
tiffs belief  that  the  property  in  controversy  will  be  wasted  or 
destroyed,  will  not  justify  the  court  in  granting  a  receiver. 
The  grounds  of  such  belief  should  be  fully  stated.^  And  al- 
legations of  the  conclusions  of  law  relied  upon  by  plaintiff 
are  equally  ineffective  in  an  application  for  a  receiver.  The 
facts  upon  which  the  conclusions  of  law  are  founded  should 
be  set  out  for  the  information  of  the  court.* 

§  125.  The  Maryland  Rule  as  to  the  Application. — One  of  the 
rules  by  which  courts  of  equity  are  governed  in  Maryland,  in 
the  appointment  of  receivers,  is: — "That  fraud  or  immi- 
nent danger,  if  the  intermediate  possession  should  not  be 
taken  by  the  court,  must  be  clearly  proved ;  and  that  unless 
the  necessity  be  of  the  most  stringent  character,  the  court 
will  not  appoint  until  the  defendant  is  first  heard  in  response 
to  the  application.'"  And  in  the  same  State  it  was  held 
that  it  must  be  a  strong  case  that  will  justify  the  appoint- 
ment of  a  receiver,  the  ultimate  resort  of  a  court  of  equity, 
it  being  a  high  power  never  exercised  where  there  exists  any 
other  safe  or  expedient  remedy.^ 

So  where  the  road  of  a  railway  company,  chartered  by 
both  the  States  of  Maryland  and  Pennsylvania,  lay  partly  in 
each,  and  the  company  mortgaged  its  entire  road,  with  all 
tolls  and  revenues,  to  the  State  of  Maryland  by  a  second  or 

'  Cofer  V.  Echerson,  6  Iowa,  502.  ^  Haight  v.  Burr,  19  Md.  130  ;  Vo- 
2  Blondheim  v.  Moore,  11  Md.  365.  shell  v.  Hynson,  26  Md.  83.  But  see 
sHanna  v.  Hanna,  89  N.  C.  68.  Speights  v.  Peters,  9  Gill.  472. 

"Heavilon  «.   Farmers'   Bank   of        "  Speights  ■«.  Peters,  9  Gill,  472. 
of  Frankfort,  81  Ind.  249. 
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third  incumbrance,  and  it  was  shown  that  the  road  had  ap- 
plied, and  intended  to  continue  to  apply,  the  proceeds  of 
such  tolls  and  revenues,  not  to  such  payments  as  fell  due 
under  the  mortgage,  but  to  junior  claims,  it  was  held  that 
this  showed  sufficient  ground  for  a  court  in  Maryland  to  in- 
terpose to  the  full  extent  of  its  authority,  and,  on  request,  to 
appoint  a  receiver  of  such  tolls  and  revenues,  and  to  impose 
an  injunction  upon  the  company/ 

It  seems,  however,  that  where  personal  property  or  the 
rents  and  profits  of  real  estate  are  in  dispute,  it  is  sufficient 
if  a  proper  case  for  relief  by  a  receivership  be  shown, 
whether  fraud  or  spoliation  be  charged  or  not,  and  in  such 
case  a  receiver  will  be  appointed  by  the  court  for  the  secu- 
rity and  more  speedy  collection  of  the  property,  for  the  ben- 
efit of  such  persons  as  shall  finally  appear  entitled.''  On  the 
other  hand  a  receiver. will  not  be  apj)ointed  unless  it  appear 
that  such  a  measure  is  required  to  preserve  the  property 
from  danger  of  loss,  and  a  sufficient  foundation  must  be  laid 
in  the  bill  or  petition,  by  stating  the  fact  which  will  author- 
ize the  interference  of  the  court  in  this  form.  So  where  a 
bill  set  forth  the  complainant's  title,  and  alleged  that  a  party 
had  wrongfully  taken  possession  of  the  property,  but  did 
not  state  that  such  party  was  insolvent  or  unable  to  account 
for  the  same,  or  that  the  rents  and  profits  were  in  danger  of 
being  lost,  the  court  refused  to  appoint  a  receiver.' 

§  126.  The  Practice  in  Other  States. — In  Pennsylvania  an  ap- 
pointment of  a  receiver  will  not  be  made  unless  under  ur- 
gent and  peculiar  circumstances,  where  the  right  to  be  pro- 
tected is  clearly  and  definitely  established."  In  New  York, 
under  the  former  practice  in  chancery,  the  court  would  not 
interfere  to  appoint  a  receiver,  pending  the  litigation,  unless 
there  was  some  evidence  that  the  property  was  in  danger, 

'  State  V.  Northern  Central  R.  11.  *  Chicago  &  Allegheny  Oil  &  Min- 

Co.,  18  Md.  193.  ing  Co.  v.  United   States  Petroleum 

» Ibid.  Co. ,  57  Penn.  St.  83 ;  s.  o.,  6  Phila. 

=»  Clark  V.  Ridgely,  1  Md.  Dec.  70.  521. 
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or  there  was  clear  proof  of  fraud  in  obtaining  possession 
thereof.' 

In  Illinois  the  rule  is  laid  down  that  a  receiver  will  not 
usually  be  appointed  before  an  answer  is  put  in,  unless  fraud 
is  clearly  proved  by  affidavit,  or  it  be  shown  that  imminent 
danger  will  ensue  if  the  property  be  not  taken  under  the 
care  of  the  court.  There  must  be  strong  special  ground  to 
induce  the  court  to  interfere  in  this  way  before  an  answer.' 
And  in  Connecticut,  to  authorize  the  appointment  of  a  re- 
ceiver, the  bill  must  lay  a  foundation  for  it  by  stating  the 
facts  which  show  its  necessity  or  propriety.' 

In  New  Jersey  there  must  be  a  well-grounded  apprehen- 
sion of  injury  about  to  be  done.  Where  the  misconduct  al- 
leged in  the  bill  occurred,  if  at  all,  several  years  before,  and 
no  act  was  threatened  nor  mischief  impended,  an  injunction 
and  receiver  were  refused." 

In  Georgia  it  has  been  decided  in  a  case  where  a  party 
had  an  interest  in  an  estate  of  an  intestate,  as  judgment 
creditor,  and  it  appeared  that  the  administratrix,  by  fraud 
and  collusion,  was  misapplying  the  assets  of  such  estate  in 
such  a  manner  as  to  injure  such  judgment  creditor  and  to  pre- 
vent the  collection  of  his  debt,  that  a  court  of  equity  had  ju- 
risdiction to  appoint  a  receiver  to  take  charge  of  such  as- 
sets, but  that  the  complainant  must  show  that  he  had  good 
and  substantial  reasons  to  fear  some  probable  future  injury 
to  his  rights  or  interest,  or  the  court  would  not  interfere  in 
his  behalf  and  take  from  such  executor  or  administrator  the 
possession  and  control  of  the  assets  of  the  estate  by  plac- 
ing them  in  the  hands  of  a  receiver.^ 

In  New  Hamshire  a  court  of  equity  will  appoint  a  re- 
ceiver whenever  it  shall  be  made  to  appear  that  the 
property,  in  regard  to  which  the  controversy  exists,  is  in 
danger.^ 

»  Willis «.  Corlies,  2  Edw.Chan. (N.        ^  TomUnson  v.  Ward,  2  Conn.  396. 
Y.)281.  For  the  Code  provisions  and        "Kean  d.  Colt,  5  N.  J.  Eq.  365. 
decisions  thereon  see  §§  103-5,  supra.        ^  Dougherty  v.  McDougald,  10  Ga. 

^  Baker  v.  Adm'r  of  Backus,  32  121. 
111.  79.  « Ladd  v.  Harvey,  21  N.  H.  514 
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§  127.  Where  the  Bill  Prays  for  a  Receiver  Without  Notice  ,• 
Insolvency. — A  bill  praying  for  a  receiver  without  notice  to  the 
party  whose  rights  are  to  be  affected,  should  set  forth  par- 
ticularly the  facts  and  circumstances  relied  upon  to  justify 
an  ex  parte  exercise  of  this  extraordinary  power.'  The 
affidavit  of  a  party  that  he  is  satisfied  of  the  necessity  of 
such  a  proceeding  is  not  sufficient."" 

Although  mere  insolvency  is  not  a  sufficient  ground  to 
warrant  a  receivership,  it  is  frequently  urged  as  a  reason  for 
invoking  the  power  of  the  court  to  preserve  property  from 
loss,  damage,  etc.,  and  the  application  must  not  only  show  the 
plaintiff's  cause  of  action,  but  also  that  a  recovery  is  at  least 
probable;  and  that  his  power  to  secure  the  benefit  of  a  re- 
covery will  be  either  totally  lost,  or  seriously  impaired,  by  the 
insolvency  of  the  defendant  if  a  receiver  be  not  appointed.' 

§  128.  Bill  Agfinst  a  Mortgagee. — In  a  petition  for  the  ap- 
pointment of  a  receiver  of  mortgaged  premises,  in  a  foreclo- 
sure suit,  the  complainant  must  state  that  the  premises  are 
not  of  sufficient  value  to  satisfy  his  debt  and  costs ;  and, 
that  the  mortgagor,  or  other  person  who  is  personally 
liable  for  the  payment  of  the  mortgage  debt,  is  irre- 
sponsible, or  is  unable  to  pay  the  expected  deficiency.  He 
must,  also,  show  who  is  in  possession  of  the  mortgaged 
premises ;  because  a  receiver  can  only  be  appointed,  where 
the  person  in  possession  of  the  mortgaged  premises,  by  him- 
self or  his  tenants,  is  a  party  to  the  suit."  In  an.  action 
against  a  mortgagee  in  possession  for  an  accounting,  a  re- 
ceiver will  not  be  appointed  unless  a  bill  alleges  that  he 
refuses  to  account.^ 

Where  a  defendant  refused  possession  of  a  mill  and 
machinery  sold  at  sheriff's  sale,  a  bill  by  the   purchaser 

'Fricker«.  Peters  &  Calhoun  Co.,  ^  Gregory  v.  Gregory,  33  N.  Y. 
21  Fla.  254  (1885).  Super.  Ct.  (IJ.  &  S.)  1,  39. 

■^  Verplanck  «.  Mercantile  Ins.  Co.  "*  Sea  Insurance  Co.  v.  Stebbins,  8 
2  Paige,  438.  Paige,  565. 

"  Ohnsorg    «.  Turner,  13  Mo.  App. 
533,  544;  affirmed,  87  Mo.  127. 
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showing  that  the  machinery  would  deteriorate  if  neglected, 
was  held  sufficient  to  justify  the  court  in  appointing  a 
receiver  for  the  property,  until  the  purchaser  could  obtain 
possession.' 

§  129.  Decisions  Under  Statutes  of  North  Carolina  and  Geor- 
gia.— In  North  Carolina,  to  warrant  the  appointment  of  a 
receiver  in  supplementary  proceedings,  it  is  not  necessary 
that  it  should  appear  with  certainty  that  the  debtor  has 
property  which  ought  to  be  applied  to  the  payment  of  the 
judgment,  but  it  is  sufficient  if  there  be  reasonable  ground  to 
believe  that  he  have  such  property.^ 

In  order  to  take  advantage  of  the  statute  of  Georgia,  giv- 
ing a  remedy  by  injunction  and  receiver  to  creditors  of 
insolvent  traders,  it  must  appear  that  the  defendent  is  insol- 
vent, and  that  it  would  be  of  benefit  to  the  complainant  to 
to  have  the  relief  prayed  for.^ 

§  130.  Of  the  Prayer  in  the  Bill. — While  it  is  usual  and, 
in  fact,  good  practice  to  conclude  a  bill  with  a  prayer  for  the 
appointment  of  a  receiver,  it  often  happens  that  the  remedy 
becomes  necessary  in  the  progress  of  proceedings  in  which 
it  was  not  sought,  or  contemplated,  at  the  time  of  their  incep- 
tion, and  the  court  will  not,  therefore,  deny  relief  merely 
because  such  a  prayer  is  wanting.  It  acts  upon  the  case  as 
made  upon  the  motion  for  a  receiver,  using,  however,  the  bill 
and  answer  to  assist  in  ascertaining  the  facts.  It  is  not, 
then,  necessary  that  a  specific  prayer  for  the  appointment  of 
a  receiver  should  be  inserted  in  the  bill  ;*  and  a  receiver  may 
be  appointed  at  a  final  hearing  in  a  proper  case,  even  though 
there  be  no  prayer  for  a  receiver  in  the  bill.^ 

^McFadden  v.   Nolan,   15  Phila.  non,  SDrew.  112  ;  Henshaw^.Wells, 

187.  9  Humph.  568  ;  Ladd  v.  Harvey,  21 

2  Coates  v.  Wilkes,  92  N.  C.  376,  N.  H.  514 ;  Malcolm  v.  Montgom- 
380.  ery,   2  Mol.  500.    Contra,  Augusta 

3  Collins  v.  Myers,  68  Ga.  530.  Ice  Co.  v.  Gray,  60  Ga.  344. 

*  Commercial  and  Savings  Bank  v.  ^  Osborne  v.  Harvey,  1  Y.  &  Coll. 
Corbett,  5  Sawyer,  172 ;  Bowman  ■».  Chan.  116 ;  Merrill  v.  Elam,  2  Tenn. 
Bell,   14  Sim.  392;  Wright  v.  Ver-    Ch.  513;  Bowman  v.  Bell,14  Sim.  392. 
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§  131.  Defects  in  the  Bill  are  not  Fatal  to  the  Application. — 
Wliere  a  case  is  made  out  on  the  merits  for  tlie  appointment 
of  a  receiver,  the  court  will  not  refuse  to  appoint  one  on  the 
ground  of  formal  defects  in  the  constitution  of  the  suit, 
which  can  be  cured  by  amendment.^  In  a  case,  therefore, 
where  the  secretary  of  a  society  had  absconded  with  a  large 
part  of  the  funds,  and  persons  claiming  a  lien  on  those  funds 
filed  a  bill  against  the  trustees  to  have  the  remaining  funds 
secured  by  the  court,  and  the  loss  made  good  by  the  trus- 
tees, and  made  out  against  the  trustees  a  jprhna  facie  case  of 
gross  negligence  as  to  the  custody  of  the  funds,  a  receiver 
was  appointed,  though  the  bill  was  open  to  objection  for 
misjoinder  of  plaintiffs,  multifariousness,  and  want  of  parties, 
and  there  was  no  allegation  of  insolvency,  or  of  an  intention 
to  misapply  the  remaining  funds.* 

On  an  application  to  the  Supreme  Court  of  Alabama  for  a 
prohibition  or  other  remedial  writ,  to  vacate  certain  orders 
of  the  Chancery  Court,  in  the  appointment  of  a  receiver, 
and  the  imprisonment  of  the  petitioner  for  contempt  of  court, 
in  refusing  to  pay  over  to  the  receiver  certain  moneys  in  his 
hands,  the  bill  will  not  be  examined  and  construed  with  the 
same  degree  of  strictness,  as  to  technical  accuracy,  as  on 
demurrer,  if  it  show  that  the  court  had  jurisdiction  of  the 
parties  and  the  subject-matter  ;  although  defective  in  some 
matter  which  might  be  supplied  by  amendment,  it  will  be 
deemed  sufficient,  and  a  prohibition  will  not  be  awarded." 

§  132.  The  Same  Subject  Continued. — The  court  will  inter- 
fere, on  an  interlocutory  application  to  appoint  a  receiver, 
notwithstanding  grave  doubts  as  to  the  propriety  of  the 
frame  of  the  suit,  and  the  necessity  of  making  additional 
parties.*  It  has  been  held  that  a  receiver  may  be  appointed 
if  the  facts  show  the  necessity  for  the  relief,  the  proper  par- 

'  Evans «).  Coventry,  31  Eng.  Law  &  Eq.  436,  s.  o.,  5  De  G.  M.  &  G. 

&Eq.  436.    See  also  Fripp®.  Chard.  911.                  , 

Ry.  Co. ,  21  Id.  53.  a  Ex  parte  Walker,  25  Ala.  81. 

*  Evans??.  Coventry,  31  Eng.  Law  *  Fripp  v.  Chard.  Ry.  Co.,  21  Eng. 
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ties  being  before  the  court,  although  the  application  was  for 
an  injunction,  and  not  for  the  appointment  of  a  receiver.' 

In  a  State  where  the  statute  provides  that  a  receiv- 
er may  be  appointed  in  the  action,  etc.,  as  in  Kansas,  all 
that  the  pleadings  need  disclose  is  that  the  action  pending  is 
one  of  a  class  in  which  the  statute  provides  that  a  receiver  may 
be  appointed,  and  an  averment  that  there  is  danger  that  the 
property  will  be  wasted  or  injured  before  the  answer  or  be- 
fore trial  is  entirely  unnecessary ;  the  showing  of  the 
necessity  for  a  receiver  need  not  be  in  the  petition,  since  a 
receivership  is  a  provisional  remedy  and  an  auxilliary  pro- 
ceeding— not  the  end  or  object  of  the  suit.'^ 

§  133.  Defects  in  the  Bill ;  How  Reached. — Ordinarily  the 
sufficiency  of  a  complaint,  in  an  action  in  which  a  receiver  is 
applied  for,  cannot  be  tested  by  demurrer,  or  otherwise,  at 
the  time  of  the  application.  While  the  appointment  of  a 
receiver  may  be  part  of  the  relief  asked  for,  it  is  doubtful 
whether  this  can  be  the  only  purpose  of  the  action.^ 

Where  fraud  in  a  conveyance  is  relied  upon  in  an  applica- 
tion for  a  receiver,  the  question  whether  the  deed  is  fraudu- 
lent belongs  to  the  final  hearing  of  the  cause,  and  the  alleged 
fraud  will  only  be  considered  on  the  motion  for  a  receiver- as 
showing  grounds  for  protecting  the  fund  pendente  lite!' 

Upon  a  motion  to  substilute  one  person  in  place  of 
another  as  receiver,  the  regularity  of  the  original  appoint- 
ment, or  the  regularity  of  the  proceedings  in  the  suit  cannot 
be  questioned,  for  this  would  constitute  a  surprise,  upon  the 
moving  party,  and  he  is  entitled  to  notice  of  such  objections.'' 

in. 

Of  the  Notice  and  Ex  parte  Applications. 
§  134.     Of  the  Motion  and  Notice  Thereo£ — The  application 

1  Whitney  v.  Buckman,  26  Cal.  ^  gufkin  «.  Boyce,  104  Ind.  53 ;  a. 
447.  c,  3K  E.  Rep.  615. 

^Hottenstein  v.  Conrad,  9  Kans.  "^heinstein  ^.  Bixby,  92N.C.  307. 
435.  sFarrett  v.   Tallmadge,   13  Abb. 

Pr.  12. 
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for  a  receiver  is  usually  made  by  motion.'  In  England  it 
may  in  certain  cases  also  be  made  by  summons  at  chambers." 

The  practice  of  the  New  York  Court  of  Chancery,  under  a 
statute  authorizing  the  appointment  of  receivers  over  insol- 
vent corporations,  was,  upon  the  filing  of  a  petition  duly  ver- 
ified, to  issue  an  order  to  show  cause,  a  copy  of  which  was 
served  upon  the  proper  ofiicers  of  the  corporation,  directing 
them,  at  a  future  day  therein  named,  to  show  cause  why  the 
application  should  not  be  granted.' 

But,  in  whatever  manner  the  relief  is  sought  from  the  court, 
it  is  the  Avell  settled  practice  that  the  defendant  whose  pos- 
session of  property  is  liable  to  be  wrested  from  him  and 
taken  by  the  court,  through  its  receiver,  shall  have  due  notice 
of  the  application,  so  that  he  may  be  heard,  if  he  desire,  in 
his  own  defense.  This  is  also  in  deference  to  the  long  estab- 
lished principles  of  courts  of  equity  not  to  encourage  ex  jMvte 
proceedings  except  in  cases  of  emergency,  and  when  such 
proceedings  are  indispensable  to  the  proper  adjudication  of 
the  rights  of  the  parties  before  the  court,  or  in  cases  of  irre- 
parable impending  injury.^ 

It  has  been  adjudged  in  Alabama  that  the  fact  that  some 
of  the  parties  in  interest  are  not  before  the  court,  and  that 


'Hungerford  v.  Gushing,  8  Wis.  N.  S.  265;  s.  o.,  55  Barb.  34;  s.  c, 

320 ;  Nusbaurn  v.  Stein,  12  Md.  315;  38  How.  Pr.  228 ;  s.  o„  1  Lans.  308 ; 

Johns  «.  Johns,  23  Ga.  31 ;  Tibbals  Devoe  v.  Ithaca  &  Owego  R.  R.  Co., 

v.  Sargeant,  14  N.  J.  Eq.  449.  5  Paige,  521 ;  Van  Renssalaer «.  Mor- 

2  In  re  Parker  (Cash  v.  Parker),  ris,  1  Paige,  1 ;  Field  v.  Ripley,  20 
L.  R.  12  Ch.  D.  293.  How.  Pr.  26 ;  Gibson  v.  Martin,  8 

3  Devoe??.  Ithaca  &  Owego  R.  R.  Paige,  481 ;    McCarthy  v.  Peake,  9 
Co.,  5  Paige,  521.  Abb.  Pr.    164;  s.    o.,  18  How.  Pr. 

^  Johns  ®.  Johns,  23  Ga.  31 ;  Nus-  138 ;  French  v.  Gifford,  30  Iowa,  148: 

baum  «.  Stein,  12  Md.  315  ;  Mays  v.  Bisson  v.  Curry,  35  Iowa,  72 ;  Howe 

Rose,   1   Freem.  (Miss.)  703 ;    Tib-  -».  Jones,  57  Iowa,  130.    By  statute 

bals  V.  Sargeant,  14  N.  J.  Eq.  449 ;  in  Iowa  a  receiver  may  be  appointed 

Cleveland,   Columbus,   etc.,   R.  R.  in  an  action  at  law  before  notice. 

Co.  V.  Jowott,  37  Ohio  St.  049  ;  Ver-  Jones  «.  Graves,  20  Iowa,  596 ;  May- 

planck  V.  Mercantile  Insurance  Co. ,  nard  v.  Railey,  2  Nev.  313 ;  Hatton  ®. 

2  Paige,  438 ;  Sanford  v.  Sinclair,  8  Lockridge,  27  W.  Va.  428 ;  Fricker 

Paige,   373;    People®.    Albany    &  «.  Peters  &  Calhoun  Co.,  21  Fla.  254; 

Susquehanna  R.  R.  Co.,  7  Abb.  Pr.  Blondheira  v.   Moore,  11  Md.  365; 
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others  have  had  no  notice  of  the  application,  is  no  valid  ob- 
jection to  the  appointment  of  a  receiver.' 

§  135.  The  Form  and  Service  of  the  Notice. — The  notice  is 
to  be  served  like  ordinary  notices,  and,  while  it  is  the  settled 
practice  not  to  entertain  a  motion  for  the  appointment  of  a 
receiver  until  the  defendant  has  had  notice,  if  it  be  practica- 
ble to  give  one,  yet  if  it  expressly  appear  in  the  bill  that  a 
defendant  upon  whom  notice  was  served  was  the  authorized 
agent  of  the  principal  defendant,  managing  and  controlling 
the  property  over  which  a  receiver  is  asked  for,  the  notice 
will  be  considered  sufficient  as  to  his  principal.'^  When  affi- 
davits are  used,  they  should,  of  course,  verify  such  facts  and 
circumsi^nces  as  are  deemed  to  constitute  the  necessity  for 
the  appointment,  and  a  copy  of  them  be  served  with  the  notice. 
It  must  express,  shortly  but  clearly,  the  object  of  the  appli- 
cation ;  for  in  general  the  court  will  not  extend  the  order 
beyond  the  notice.^  It  should  also  state  on  what  papers  and 
pleadings  the  motion  will  be  grounded.  If  the  papers  to  be 
used  are  already  in  the  possession  of  the  party,  or  are  on 
file  or  of  record  in  the  court,  they  can  be  referred  to  in  the 
notice,  and  copies  need  not  be  served." 

A  motion  for  the  appointment  of  a  receiver  will  be  denied 
as  irregular,  when  the  order  to  show  cause  against  the  ap- 
pointment is  served  before  the  commencement  of  the  suit.^ 

A  plaintiff  can  move  on  his  bill  and  on  affidavits  besides ; 
and  the  defendant,  in  such  case,  may  use  his  answer  as  an 
affidavit,^  or  he  may  read  depositions  in  reply  to  the  plain- 

Triebert  to.   Burgess,   11  Md.  452;  703,720.     See  also  Maguire «.  Allen, 

Voshell  V.  Hynson,  26  Md.  83 ;  Crow-  1  Ball  &  B.  75. 

der«.  Moone,  52  Ala.  220;  White-  n  Grant's  Ch.  Pr.  144. 

head  «.  Wooten,  43  Miss.  523 ;  Rog-  n  Hoffm.  Ch.  Pr.  422;  Hunger- 

ers  «.  Dougherty,  20  Ga.  271 ;  Call-  ford  «.  Gushing,  8  Wis.  320. 

lard  v.  Caillard,  25  Beav.  512;  Bux-  ^  Kattenstroth  v.  The  Astor  Bank, 

ton  «.  Monkhouse,  Coop.  (Ump.  El-  2  Duer  (N.  Y.)  632. 

don),  41 ;  Lucas  «.  Harris,  56  L.  J,  « Goodman  v.  Whiteomb,  1  Jac.  & 

(Q.  B.  D.)  15  (1886).  Walk.  569 ;  Kershaw  «.  Mathews,  1 

^  Micou  «.  Moses,  72  Ala.  440,  442.  Russ.  861. 


Mays  V.  Rose,  Freeman  (Miss.) 
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tiff's  affidavits.  A  rehearing  cannot  be  had  on  a  motion  for 
a  receiver,  since  it  does  not  involve  the  merits,  and  relates 
only  to  the  preservation  of  the  property.* 

§  136.  Notice  Under  the  New  York  Code. — By  the  New 
York  Code  of  Civil  Procedure,  notice  of  an  application  for 
the  appointment  of  a  receiver  in  an  action,  before  judgment 
therein,  must  be  given  to  the  adverse  party,  unless  he  has 
failed  to  appear  in  the  action  and  the  time  limited  for  his 
appearance  has  expired.  But  where  an  order  has  been 
made  for  service  of  summons  by  publication,  the  court  may, 
in  its  discretion,  appoint  a  temporary  receiver  to  receive 
and  preserve  the  property,  without  notice,  or  upon  a  notice 
given  by  publication  or  otherwise,  as  he  think  proper." 

§  137.  Notice  Under  Special  Statutes  in  West  Virginia  and 
Michigan. — In  West  Virginia,  by  statute,  no  receiver  can  be 
appointed  of  any  real  estate,  or  of  the  rents,  issues  and  profits 
thereof,  until  reasonable  notice  of  the  application  therefor 
have  been  given  to  the  owner  or  tenant  thereof.^ 

The  provision  of  the  laws  of  Michigan  (Comp.  Laws  of 
Mich.,  §  6565)  for  the  sequestration  of  corporate  property 
and  for  the  appointment  of  a  receiver,  does  not  contemplate 
that  an  appointment  shall  precede  an  adjudication,  or  that 
the  adjudication  shall  precede  a  hearing  on  notice.* 

§  138.  Service  of  Process  Deemed  not  Necessary  Before  Ap- 
plication.— The  authorities  are  not  uniform  on  the  question 
whether  there  must  be  service  of  process  in  the  case,  as  well 
as  of  the  notice  of  application,  before  an  application  will  be 
entertained.  In  England,  under  the  chancery  practice,  the 
notice  of  motion  might  be  served  upon  the  filing  of  the  bill 
before  service  of  process  or  entry  of  appearance  ;"  and  this 

'Sheldon  u.  Weeks,  2  Barb.  532.  742;  Uattonv.  Lockridge,  27W.Va. 

And  see  Chapman  v.  Haramersley,  428. 
4  Wend.  173.  *  Cook  v.  Detroit  &  Michigan  R.  R. 

'N.  Y.  Code  Civil  Proc.  §  714.  Co.,  45  Mich.  453. 

'Warth's  Code,  ch.  133,  §  28,  p.        ^Meaden  v.  Sealey,  6  Hare,  620. 
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practice  seems  to  be  essential  to  the  full  and  free  exeifcise 
of  a  remedy  which  was  created  for,  and  is  adapted  to,  the 
administration  of  justice  in  emergencies,  and  under  circum- 
stances requiring  special  and  peculiar  relief. 

But  in  Mississippi  it  was  said  : — "  It  can  not  well  be  seen 
how  the  court  can  take  from  a  defendant  the  possession  of 
property,  unless  it  has  jurisdiction  by  service  of  process  and 
also  by  notice  of  motion.'" 

Where  a  statute  provided  "  that  receivers  shall  not  be  ap- 
pointed .  .  .  until  the  adverse  party  shall  have  appeared 
and  answered  ...  or  had  reasonable  notice  of  the 
pendency  of  the  action  and  the  application  for  such  appoint- 
ment," it  was  held  that  a  prayer  in  the  bill  for  such  relief 
was  sufficient  notice,  and,  on  appeal,  the  court  refused  to  re- 
verse the  order  of  appointment  for  want  of  any  other  notice 
of  the  application.'' 

§  139.  Notice  Not  Necessary  in  Certain  Cases. — It  has  been 
held  that  a  defendant  who  is  in  contempt,  although  he  may 
have  appeared  in  the  action,  is  not  entitled  to  notice  of 
motion  for  a  receiver,''  and  that  when  counsel  for  the  oppo- 
sition are  present  in  court  and  resist  the  motion  for  a  receiver, 
it  will  be  presumed  that  sufficient  notice  of  the  application 
has  been  given."  So  where  a  defendant  filed  an  affidavit  in 
reply  to  the  plaintiff's  affidavits  in  support  of  his  motion,  it 
was  looked  upon  as  an  entry  of  appearance  for  the  purposes 
of  the  motion.^ 

A  motion  for  the  appointment  of  a  receiver  to  take  con- 
trol of  the  assets  and  wind  up  the  affairs  of  a  bank,  will  be 
denied  as  irregular,  if  it  appear  that  the  order  to  show  cause 
against  the  appointment  was  served  before  the  action  was 

'  Simrall,  J.,  in  Whitehead  «.  Woo-        ■  Newell  v.  Schnull,  73  Ind.  241. 

ten,  43  Miss.  523.    In  Hylsop  v.  Hop-  .    ^  Fitzpatrick  v.  Hawkshaw,  1  Hog. 

pock,  5  Benedict,  447,  a  motion  for  82.  But  see  Mead  v.  Norris,  21  Wis. 

a  receiver  was  refused  because  the  310. 

defendant  was  not  served  with  pro-        *  McLean  v.    LaFayette  Bank,  3 

cess,  but  it  does  not  appear  that  any  McLean,  503. 
notice  of  motion  was  served.  ^  Vann  v.  Bamett.  2  Bro.  C.  C.  158. 
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commenced.'  But  where  a  judgment  debtor,  by  an  order  to 
show  cause,  moved  to  vacate  an  order  appointing  a  receiver 
in  supplementary  proceedings,  on  the  ground  that  no  per- 
sonal notice  had  been  given  him  of  the  application  for  such 
appointment,  and  the  plaintiff  thereupon  served  a  notice 
that,  in  the  event  of  the  vacating  of  the  original  order  on  the 
hearing  of  the  motion,  a  motion  would  be  made  on  behalf 
of  the  plaintiff  for  the  appointment  of  a  receiver,  it  was 
held  that  the  counter-notice  was  proper  and  the  appoint- 
ment of  a  second  receiver,  upon  vacating  the  appointment 
of  the  first,  was  authorized.'^ 

§  140.  Of  the  Circumstances  Generally  Under  Which  Notice 
Will  be  Dispensed  With. — The  exceptional  circumstances  under 
which  notice  of  the  motion,  or  other  form  of  application,  for 
the  appointment  of  a  receiver  will  be  dispensed  with,  and 
an  ex2>ctrte  proceeding  allowed,  are  confined  principally  to 
such  emergencies  as  require  the  immediate  action  of  the 
court  in  order  to  thwart  efforts  to  commit  fraud  or  to  pre- 
serve the  property  in  controversy  from  threatened,  impend- 
ing and  irreparable  loss  or  damage;  to  cases  where  fromth(' 
peculiar  situation  or  attitude  of  the  defendants  or  parties  in- 
terested in  the  property,  it  is  impossible  to  give  the  notice 
or  is  inadvisable  to  allow  the  time  requisite  to  give  notice  to 
elapse  before  the  relief  can  be  granted,  or  where  there  is 
danger  of  injury  being  done  to  the  property  by  the  defend- 
ants or  others,  if  they  have  knowledge  of  the  application  ; 
and  to  cases  where  the  defendants,  or  interested  parties,  have 
absconded,  or  otherwise  evade  the  process  of  the  court.' 

§  141.  General  Statements  on  this  Subject  by  the  Courts. — The 
exceptional  cases  in  which  the  court  will  depart  from  its 
general  rule  of  requiring   notice  of  the  application  to  be 

'  Kattenstroth  «.  The  Astor  Bank,  ^^lark  v.  Clark,  11  Abb.  N.  C. 
2  Duer  (N.  Y.)  632.  333  (New  York  City  Ct.  1882). 

^  See  generally  the  cases  cited  in 
note  4,  page  108,  supra. 
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given  to  the  parties  in  interest,  as  above  collected  in  a  gen- 
eral way,  have  been  stated  by  the  courts  as  follows  : — 

A  motion  to  appoint  a  receiver  will  not  be  entertained  un- 
less notice  have  been  given  to  the  defendant  if  practicable,' 
and  the  appointment  will  not  be  made  without  notice  save  in 
case  of  irreparable  impending  injury.'*  A  receiver  will  not 
be  appointed  without  notice  to  the  defendant  before  the  time 
for  his  appearance  has  expired,  unless  he  have  withdrawn 
himself  from  the  jurisdiction,  or  the  property  be  in  danger  of 
being  lost,  or  some  other  special  circumstances  exist  making- 
an  immediate  appointment  of  a  receiver  necessary.^  A  re- 
ceiver may  be  appointed  without  notice  to  the  defendant 
where  there  is  danger  of  serious  loss  from  delay,  if  the  de- 
fendant be  out  of  the  State,  and  have  no  residence  or  place  of 
business  where  the  subpoena  can  be  served,  saving  to  the 
defendant  the  right  to  apply  for  relief  against  the  order  on 
showing  sufficient  cause."  It  seems  that  a  receiver  should 
not  be  appointed  ex  parte,  except  in  cases  where  it  is  clearly 
shown  that  the  delay  resulting  from  giving  notice  would  de- 
feat the  rights  of  the  complainant,  or  result  in  great  injury 
to  him.^  A  receiver  should  not  be  appointed  without  no- 
tice to  the  party  whose  property  is  to  be  affected,  except  in 
cases  of  the  gravest  emergency  demanding  the  immediate 
interference  of  the  court  for  the  prevention  of  irreparable 
injury.^  An  order  for  a  receiver  ought  not  to  be  made  on 
an  ex  parte  application,  even  after  judgment,  except  in  cases 
of  emergency.^ 

§  142.  Notice  is  Not  Required  when  it  Cannot  "be  Given. — If  a 
defendant  have  absconded  for  the  purpose  of  avoiding  service 

^Mays  V.  Rose,  1  Freem.  (Miss.)  v.  Peake,  9  Abb.  Pr.  164;  s.  o.,  18 

703.  How.  Pr.  138. 

'^  Johns    «.    Johns,    23    Ga.     31;  ^Van    Renssalaer   v.     Morris,    1 

Cleveland,  Columbus,  etc.,  R.  R.  Co.  Paige,  1. 

v.  Jewett,  37  Ohio  St.  649.  ^^aynard  v.  Railey,  2  Nev,  313. 

^Sanford  v.  Sinclair,  8  Paige,  373;  ^Fricker  v.  Peters  &  Calhoun  Co., 

Gibson  v.  Martin,  8  Id.  481 ;  Field  v.  21  Fla.  254. 

Ripley,  20  How.  Pr.  26;  McCarthy  'Lucas   «.   Harris,  56  L.   J.  (Q. 

B.  D.)  15.  (1886). 
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of  process,  the  application  will  be  entertained  without  no- 
tice, service  of  process  or  entry  of  appearance.'  On  the 
other  hand  if  it  does  not  appear  that  defendant  left  the 
country  to  avoid  service  of  process,  and  no  other  sufficient 
cause  is  shown,  an  ex  parte  application  will  be  refused.^  If 
the  defendant  have  left  the  State  and  there  is  no  prospect  of 
his  speedy  return,  and  no  one  is  authorized  to  represent  him, 
and  there  is  a  necessity  for  immediate  action,  the  applica- 
tion may  be  made  without  notice."  And  so  also  where  he  is 
out  of  the  jurisdiction  of  the  court,  or  cannot  be  found,  and 
the  immediate  interference  of  the  court  is  necessary  to  pre- 
vent the  destruction  or  loss  of  property."  And  where  a  re- 
ceiver was  appointed  upon  a  bill  filed  in  the  Court  of  Chan- 
cery in  New  Jersey  against  a  bank,  and  sribpmna  ad  respon- 
dendum was  returned  by  the  officer  not  served,  with  his  af- 
fidavit that  he  could  not  find  any  officer  of  the  bank  in  his 
county,  it  was  held,  in  an  action  brought  by  the  receiver  in 
New  York,  that  the  appointment  was  valid  because  the  re- 
turn and  affidavit  left  the  court  at  liberty  to  appoint  a  re- 
ceiver without  notice  to  the  bank.^  Where  an  absent  de- 
fendant has  been  advertised  to  appear  within  a  certain  time, 
an  order  for  the  appointment  of  a  receiver,  obtained  by  the 
yAohiW.  ex  parte,  before  the  expiration  of  the  time  limited 
for  the  defendant's  appearance,  is  irregular,  except  under 
special  circumstances." 

§  143.  Notice  to  a  Non-Resident  Defendant  is  Not  Necessary. — 
In  a  case  where  a  non-resident  trustee  had  been,  for  several 
years,  in  possession  of  the  property  of  a  debtor,  which  had 
been  conveyed  to  him  for  the  benefit  of  creditors,  and  he 

'  Dowling  t>.    Hudson,   14    Boav.  -  Stratton  v.  Davidson,  1  Russ.  & 

423 ;  Maguire  v.  Allon,  1   Ball  &  B.  M.  484. 

75.     In  the  lattor  case  a  notice  was  •'  People  v.  Norton,  1  Paige,  17. 

served   upon  the    defendant's    law  "*  Verplanck  v.  Mercantile  Ins.  Co. 

agent  and  upon  tenants.     See  Gib-  of  New  York,  2  Paigo,  438. 

bons  V.   Mainwaring,    9    Sim.    77;  ''Daj^on  «.  Borst,  7  Bosw.  (N.Y.) 

Williams  v.  Jenkins,  11  Ga.  595.  115. 

8  Bandford  v.  Sinclair,  3  Edw.Chan. 
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lad  made  no  payments,  a  receiver  was  appointed,  upon 
le  application  of  a  creditor,  without  notice  to  the  trustee 

md  without  his  appearance  in  the  action/  Under  the  for- 
^mer  Chancery  practice  in  New  York,  the  court  would  ap- 
point receivers  in  partnership  cases  without  notice  to  a  non- 
resident partner  f  and  it  was  held  in  that  State  that  a  re- 
ceiver should  not  be  appointed  of  property  in  another  State, 
belonging  to  a  person  who  had  not  been  brought  within  the 
jurisdiction  of  the  court/ 

^^B  §  144.  Decisions  on  this  Subject  in  New  York  and  Iowa. — Un- 
^^der  the  Code  of  Procedure  of  New  York  a  receiver  may  be 
appointed  over  partnership  property,  in  an  action  for  disso- 
lution, without  notice  to  a  non-resident  partner,  when  the 
resident  partners  appear."  Where  a  statute  authorized  the 
court  to  appoint  receivers  upon  such  notice  as  it  might  pre- 
scribe to  parties  interested,  who  were  not  within  the  juris- 
diction of  the  court,  as  in  Iowa,  it  was  decided  that  an  ap- 
pointment might  be  made  without  any  notice,  if  it  were  nec- 
essary to  prevent  serious  loss.^ 


« 


145.  Notice  as  Between  Landlord  and  Tenant. — Where  an 
order  is  made  by  a  court  of  equity  appointing  a  receiver  and 
requiring  the  tenant  to  deliver  possession  to  him,  if  the  land- 
lord be  not  a  party  to  the  action  in  which  the  order  was  made, 
the  tenant  may  be  required  to  show  that  he  gave  him  notice, 
or  that  the  order  was  rightfully  made.  But  if  the  landlord 
be  a  party,  he  is  estopped  from  denying,  as  between  him  and 
his  tenant,  the  validity  of  the  order,  unless  it  were  made 
with  the  tenant's  consent.^ 

146.  Instances  of  Facts  Deemed  Insufficient  to  Justify  Ex 
Parte  Proceedings. — In  a  case  where  the  defendants  were  mer- 

'  Malcolm  v.  Montgomery,  2  Mol.  '^  Field  «.  Ripley,  20  How.  Pr.  26. 

500.  "^-Vlfordv.  Berkele,  29  Hun,  633. 

**  People  v.   Norton,  1   Paige,  17;  ^Maish  v.  Bird,  59  Iowa,  307. 

Verplanck  ■».  Mercantile  Ins.  Co.,  2  « Mariner  v.  Chamberlain,  21  Wis. 

Id.  438 ;   Bloodgood  «.  Clark,  4  Id.  251. 
74. 
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chants  residing  in  the  same  city  where  the  court  was  held, 
and  were  engaged  in  business  there,  and  a  receiver  had  been 
appointed  over  their  property  in  an  ex  parte  proceeding, 
without  a  showing  of  absolute  necessity  for  haste,  the  action 
of  the  court  was  reversed  on  appeal.'  Similarly,  where  a  re- 
ceiver was  appointed  on  an  ex  parte  application,  late  at  night, 
and  he  made  a  sale  of  property  early  the  next  morning,  the 
order  of  appointment  was  vacated,  and  the  sale  set  aside,  as 
having  been  fraudulently  obtained.'' 

In  Maryland  it  has  been  held  that  the  fact  that  an  order 
of  appointment  of  a  receiver  was  made  on  an  ex  parte  appli- 
cation on  the  same  day  the  bill  was  filed  is  sufficient  cause 
for  reversing  the  action  of  the  court  below."  Where  a  bill 
was  filed  by  stockholders  to  wind  up  the  concerns  of  a  cor- 
poration, on  the  ground  of  an  alleged  violation  of  the  charter, 
and  no  necessity  was  shown  for  immediate  action,  the  order 
appointing  a  receiver,  without  notice  first  given,  was  reversed 
on  appeal  to  the  Chancellor." 

§  147.  The  Effect  of  Want  of  Notice  in  the  Appellate  Court. — 
On  an  appeal  from  an  order  appointing  a  receiver  it  will  be 
presumed  by  the  Appellate  Court  that  the  court  below  acted 
upon  proof  of  due  notice  in  cases  where  the  record  makes 
no  mention  of  such  notice  having  been  given.''  In  Georgia 
an  order  revoking  the  appointment  of  a  receiver  for  want  of 
notice  was  appealed  from  and  affirmed  by  the  Supreme 
Court."  In  Maryland,  however,  it  has  been  held  that  in  an 
Appellate  Court  advantage  cannot  be  taken  of  want  of  no- 
tice unless  upon  an  appeal  from  the  order  of  appointment.^ 

Affidavits  Accompanying  the  Application. 
§  148.     Of  the  Affidavits  Generally. — Regularly,  a  motion  for 

'  Triebert^.  Burgess,  11  Md.  452.  **  Verplanck  v.  Mercantile  Ins.  Co., 

8  Simmons  v.  Wood,  45  How.  Pr.  2  Paige,  438,  450. 

268.  ">  Gibson  v.  Martin,  8  Paige.  481 . 

3  Nusbaum  v.  Stein,  12  Md.  315.  « Rogers  v.  Dougtierty,  20  Ga.  271. 
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the  appointment  of  a  receiver  should  be  founded  upon  affi- 
davits, or  other  papers,  copies  of  which  should  be  served 
with  the  notice  of  the  motion  or  other  form  of  application  ; 
but  if  the  papers  on  which  the  party  intends  to  rely  have 
eady  been  filed  in  the  case,  it  is  sufficient  if  reference  be 
de  to  them  in  the  notice/  In  a  case  in  which  a  motion 
lO.  continue  a  party  in  possession  of  property  in  litigation 
was  made,  it  was  held  that  such  motion  was  not  a  motion 
for  the  appointment  of  a  receiver,  and  as  no  proof  had  been 
adduced  to  show  its  propriety,  the  order  entered  thereon 
was  declared  to  be  irregular  and  was  reversed.''  Although, 
on  a  motion  for  a  receiver,  affidavits  may  be  read  in  support 
of  the  complaint  or  bill,  still  they  cannot  be  read  to  enlarge 
the  case  made  by  it/ 

§  149.  The  Affidavits  Should  be  Clear  and  Positive. — The 
affidavits  in  support  of  a  motion  for  a  receiver  should  relate 
distinctly  and  precisely  the  facts  depended  upon.  An  af- 
fidavit, made  upon  information  and  belief,  that  a  party  is  of 
little  or  no  responsibility  has  been  held  not  to  be  sufficient 
to  satisfy  the  court  of  his  insolvency.* 

In  Maryland,  in  view  of  long  established  practice,  an  affi- 
davit, "  according  to  the  best  knowledge  and  belief  "  of  the 
affiant,  has  been  held  to  be  a  sufficiently  positive  assertion  of 
the  truth  of  the  facts  stated,  to  justify  the  court  in  appoint- 
ing a  receiver.^ 

"Where  fraud  is  relied  upon  as  the  ground  of  relief,  the 
allegations  of  the  facts  constituting  the  fraud  should  be  made 
with  special  fullness  and  care.  So  where  the  affidavits  con- 
tained merely  general  allegations  as  to  the  belief  of  the  affi- 
ants that  great  frauds  had  been  committed  against  a  corpo- 
ration over  which  a  receivership  was  asked,  and  did  not  state 
by  whom  they  were  committed,  or  in  what  they  consisted, 

'  Hungerford  «.  Gushing,  8  Wis.  ^  Hayes  v.  Heyer,  4  Sandf .  Chan. 
320.  (N.  Y.)  485,  487. 

*  Ibid.  4  Darcin  v.  Wells,  61  How.  Pr.  259. 

5  Triebert  v.  Burgess,  11  Md.  452. 
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the  application  was  refused.'  This  rule  is  relaxed,  however, 
in  favor  of  officers  who,  by  statute,  upon  the  insolvency  of  a 
banking  corporation,  are  required  to  apply  for  a  receiver  to 
wind  up  its  affairs,  since  only  the  officers  of  the  bank  can 
swear  positively  to  its  condition.  In  such  a  case  it  has  been 
held  that  an  information,  filed  by  an  Attorney  General,  alleging 
the  facts  upon  information  and  belief,  was  sufficient."  Ordi- 
narily it  is  sufficient  if  the  facts  upon  which  the  application 
be  based  are  verified  by  the  affidavit  of  the  plaintiff  alone.' 

§  150.  Afiadavits  on  Appeal. — Copies  of  the  affidavits  and 
testimony  used  upon  the  hearing  of  the  motion,  should  go 
with  the  record  to  the  Appellate  Court  in  those  States  where, 
by  the  local  practice,  such  court  hears  and  decides,  upon  the 
merits,  appeals  from  orders  appointing  receivers;*  and  in 
Indiana,  it  has  been  decided,  that,  upon  such  an  appeal, 
only  those  affidavits  which  are  properly  incorporated  in  the 
record,  as  by  a  bill  of  exceptions,  can  be  considered  on  the 
hearing  in  the  Appellate  Court." 

§  151.  Of  the  Answer  and  Defense. — The  answer  being  a 
defendant's  principal  pleading  and  the  formal  statement  of  his 
defense  to  the  allegations  contained  in  the  bill,  has  especial 
weight  in  influencing  the  action  of  the  court  on  applications 
for  the  appointment  of  receivers.  A  sworn  answer,  denying 
all  the  equities  contained  in  the  bill,  amounts  in  practice,  on 
the  hearing  of  such  applications,  to  a  prijiia  facie  case  in 
favor  of  the  defendant,  and,  where  such  an  answer  is  filed, 
the  application  will  be  refused  unless  the  plaintiff  introduce, 
in  support  of  his  bill,  such  evidence  as  will  overcome  the 
denials  of  the  answer."     The  reason  for  this  rule  has  been 

'Oakley    v.    Paterson    Bank,    2  (Miss.)  493;  Henn «.  Walsh, 2 Edw. 

N.  J.  Eq.  173.  Ch.  (N.  Y.)  129 ;  Buchanan  v.  Com- 

«  Attorney-General  t.  Bank  of  Co-  stock ,  57  Barb.  581 ;  Fairbairn  v.  Fish- 

lumbia,  1  Paige,  511.  er,  4  Jones  Eq.  (N.  C.)  390 ;  Callanan 

•''Jones  «.  Dougherty,  10  Ga.  273.  ■».  Shaw,  19 Iowa,  183;  Rhodes®.  Lee, 

"  Schlecht's  Appeal,  20  Pa.  St.  172.  32  Ga.  470;  McCandless  v.  Wanior, 

•'•Bam'os®.  Jones,  91  Ind.  IGl.  26  W.  Va.  754;  Thompson  «.  Diff- 

^  Simmons  v.  Henderson,  1  Freem.  enderfor,  1  Md.  Ch.  489 ;  Connor  v. 
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stated  to  be  that  "the  plaintiff,  having  addressed  himself  to 
the  conscience  of  the  defendant,  has  made  him  a  witness,  and 
must  take  his  answer  as  true,  unless  he  can  overcome  it.'" 

§  152.  A  Complete  Denial  of  the  Eqmties  in  the  Bill  is  Gen- 
erally Conclusive. — So  fully  is  this  rule  recognized  that  it  has 
been  held,  in  North  Carolina,  that  an  appointment  of  a  re- 
ceiver, after  full  denials  in  an  answer  under  oath,  is  judicial 
error  subject  to  reversal  by  the  higher  court  f  and  in  a  case 
where  such  an  answer  was  filed  after  a  receiver  had  been 
appointed,  the  receiver  was  discharged,  the  Chancellor  say- 
ing : — "A  case  was,  I  thought,  made  out  by  the  bill,  but  the 
answer  has  overthrown  it,  and  the  hand  of  the  court  must 
be  removed."^ 

On  the  other  hand  the  presumptions,  arising  from  the 
answer  against  the  defendant,  are  equally  effective,  and  it 
has  been  decided  that  where,  from  the  answer  itself, ^there  is 
a  strong  presumption  against  the  defendant's  title,  which  is 
impeached  by  the  bill,  the  court  will  grant  &  receiver." 

§'  153.  In  Apphcations  Before  Answer  Defendant  May  be  Heard 
Upon  Affidavits. — If  the  application  for  a  receiver  be  made 
before  the  defendant  has  filed  Jiis  answer,  and  the  case  be 
urgent,  the  defendant  may  be  heard  upon  affidavits  by  way 
of  defense  to  the  application  ;^  or,  if  he  prefer,  he  may  make 
a  motion  for  a  rehearing  of  the  application,  or  a  motion  for 
the  discharge  of  the  receiver  after  he  is  appointed,  when 
he  mil  be  allow^ed  to  introduce  proofs  which  could  not  be 
produced  on  the  former  hearing.''     But  if  the  application 

'  Thompsen  ®.  Diffenderfer,  1  Md.  Micou     v.     Moses,    72    Ala.     439. 

Ch.  489,  496.  By  the    Irish    practice    the    plain- 

^  Fairbairn  v.  Fisher,  4  Jones  Eq.  tiff  may  use  affidavits  to  explain  im- 

(N.  C.)390.  perfect  statements   in  the  answer. 

^Drury  v.  Roberts,  2  Md.  Ch.  157.  Bell  v.  McLoghlin,  Flan.  &  K.  (Ir.) 

See  also  Voshell  v.  Hynson,  26  Md.  272. 

83.  ♦'Phoenix  Mutual  Life   Insurance 

*  Payne  v.  Atterbury,  Harring.  Co.  v.  Grant,  3  MacArthur  (D.  C.) 
(Mich.)  414.  220;  Belmont  «.  Erie  Ry.  Co.,   52 

*  Kean  v.  Colt,  5  N.  J.  Eq.  365 ;  Barb.  637. 

119 


§   156  LAW  OF  EECEIVEKS.  [CHAP.   V. 

be  made  after  the  filing  of  the  answer  by  the  defendant,  the 
court  will  allow  affidavits  to  be  read  on  behalf  of  the  appli- 
cation, so  that  it  may  have  before  it  the  facts  necessary  to  a 
proper  disposition  of  the  motion.' 

§  154.  Of  Rehearing  an  Application  for  a  Receiver. — If,  how- 
ever, the  courts  be  forbidden  by  statute  to  rehear  motions 
made  in  the  progress  of  the  cause,  the  decision  of  which  does 
not  go  to  the  merits,  a  motion  for  a  receiver  in  a  creditor's 
suit  will  not  be  reheard,  since  it  is  merely  incidental  to  the 
principal  relief  sought,  and  does  not  involve  the  merits  of  the 
action." 

A  defendant  may  waive  his  right  to  an  objection  against 
the  appointment  of  a  receiver,  by  not  bringing  the  fact  upon 
which  the  objection  is  founded  to  the  notice  of  the  court 
when  he  was  in  possession  of  it,  and  it  was  vital  to  the  mat- 
ter to  be  determined.^ 

V. 

Of  the  Beference  to  a  Master. 

§  155.  Reference  is  Not  Now  Generally  Made. — By  the  forSier 
practice  in  the  English  Court  of  Chancery,  which  was  follow- 
ed by  the  New  York  Court. of  Chancery,  the  usual  course 
was  for  the  Chancellor  to  enter  an  order,  referring  the  matter 
to  a  master  to  make  proper  investigations  and  report  a 
proper  person  to  be  appointed  receiver,  or  to  make  an  ap- 
pointment. While  this  course  is  no  longer  the  usual  one 
pursued  in  this  country,  there  seems  to  be  no  objection  to  a 
resort  to  it  if  the  court  for  any  reason  see  fit  to  do  so ;  and 
a  brief  statement  of  the  decisions  relating  to  it  may,  there- 
fore, be  of  service  to. the  practitioner.* 

§  156.  Proceedings  Before  the  Master  or  Referee. — The  mas- 
ter, or  referee,  having,  by  means  of  the  same  powers  as  to 

'  Ladd  V.  Ilarvoy,  21  N.  IL  514,  ■*  In  Alabama  it  is  proper  to  refer 

'  Sheldon  v.  Weeks,  3  Barb.  533.  the  matter  of  selection  to  the  Regis- 

3  Clark:  v.  Clark,  11    Abb.  N.  C.  tor.     Ex  parte  Morgan  Smith,    33 

838.  Ala.  94,  110. 
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process  which  he  may  exercise  in  other  cases,  secured  the 
attendance  of  the  parties  interested,  or  having  ascertained 
that  they  have  been  duly  summoned,  the  party  who  has  ob- 
tained the  order  of  reference  should  hand  in  a  written  pro- 
posal, containing  the  names  of  the  intended  receiver  and  his 
sureties,  with  a  short  description  of  the  property.  But  if 
the  person  thus  nominated  for  receiver  be  objectionable,  any 
other  person  may  be  nominated  by  any  interested  party,  by  a 
counter-proposal,  and  the  master,  or  referee,  decides  between 
them.'  He  should  appoint  the  person  whom  he  thinks  the 
most  fit,  without  regard  to  the  party  who  has  proposed  or  rec- 
ommended him.^  But  if  the  parties  are  equally  interested  in 
the  funds,  and  the  persons  proposed  on  both  sides  are  equally 
unobjectionable,  the  party  who  has  entered  the  order  has, 
prima  facie,  a  right  to  thepreference.^ 

In  Maryland  it  was  held  that  the  recommendation  of  a 
creditor,  coming  in  under  a  creditor's  bill  by  petition,  is  en- 
titled to  consideration,  in  making  the  appointment  of  a  trus- 
tee to  sell  the  property  sought  to  be  subjected,  although  the 
validity  of  his  claim  had  not  been  determined  upon ;  but, 
where  the  amount  of  his  claim  did  not  appear  by  the  peti- 
tion, the  recommendation  of  the  original  complainant  would 
have  most  weight.* 

The  English  court  considered  it  important  that  the  judg- 
ment of  the  master  in  recommending  a  person  for  receiver 
should  not  be  interfered  with.* 

§  157.  Proceedings  tuider  the  Former  Chancery  Practice  in  New 
York. — In  New  York,  under  the  old  Chancery  practice,  it  was 
decided  that,  where  a  master  was  directed  to  appoint  a  re- 
ceiver, his  report  of  the  appointment  needed  no  order  of  con- 
firmation, and  such  a  report  could  be  excepted  to ;  that  if 
either  party  was  dissatisfied  with  the  appointment  of  a  re- 
ceiver by  a  master,  under  an  order  for  that  purpose,  his 

'  Bennett's  Master,  95.  4  Catkins     v.     Worthington,      2 

'  Lespinasse^.  Bell,  2  Jac.  «Sb  Walk.     Bland's  Chan.  509. 
436.  6  Sutton  «.  Jones,  15  Ves.  584. 

^  Smith  on. Receivers,  8. 
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proper  course  was  to  present  a  petition  to  tlie  court,  upon 
notice  to  all  parties  wlio  have  appeared  and  liave  an  inter- 
est in  tlie  appointment,  stating  the  grounds  of  objection,  and 
praying  that  the  master  might  review  his  report,  and  that  the 
court  would  not  interfere  with  the  decision  of  a  master  ap- 
pointing a  receiver,  unless  the  person  so  appointed  was 
legally  disqualified,  or.  his  situation  was  such  as  to  make  it 
probable  that  the  interests  of  the  parties  would  not  be  pre- 
served by  him/ 

Under  the  English  practice,  when  a  reference  was  had  to 
a  master  with  directions  to  appoint,  objections  to  the  mas- 
ter's action  were  taken  by  exceptions  to  his  report.^ 

In  creditor's  bills,  the  court  uniformly  directed  the  refer- 
ence for  the  appointment  of  a  receiver  to  a  master,  near  the 
residence  of  the  defendant,  except  under  special  circum- 
stances, rendering  the  appointment  of  some  other  master 
necessary.' 

Upon  a  reference  to  a  master,  in  a  creditor's  bill,  to  ap- 
point a  receiver  of  the  property  of  the  defendant,  a  .direction 
to  the  master  to  examine  witnesses  as  to  any  matters  charged 
in  the  bill,  except  the  nature  and  extent  of  the  defendant's 
property,  was  held  to  be  erroneous.* 

YI. 

Of  the  Order  of  Appointment. 
§  158.  How  the  Order  is  Drawn  and  Entered. — When  the 
motion  for  a  receiver  has  been  allowed,  care  should  be  taken 
in  drawing  the  order  for  his  appointment,  that  it  contain  and 
explain  fully  his  powers.  The  party  who  properly  moves 
for  the  order,  is  entitled  to  enter  it.  If  such  order  should 
be  special  in  any  of  its  provisions,  the  party  entitled  to  draw, 
it  up  should  submit  a  copy  to  the  adverse  solicitor  in  order 
to  enable  him  to  propose  amendments.  The  draft  and  the 
amendments,  if  any,  are  then  to  be  delivered  to  the  clerk,  so 

'  Matter  of  Eagle  Iron  Works,  8  ^  Bank  of  Monroe  v,  Keeler,  9 
Paige,  385.  Paige,  249. 

''Creuze  «.  Bishop  of  London,  ''Copous  ®.  Kauffman,  8  Paige, 
Dick.  687.  583. 
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that  the  order  may  be  settled  by  liim  and  entered,  and  if  he 
cannot  understand  the  decision  of  the  court,  so  as  to  be  able 
to  settle  the  order  in  conformity  therewith,  he  may  apply  to 
the  court  to  settle  it.' 

In  order  to  limit  the  time  in  which  an  appeal  may  be 
taken,  in  States  where  appeals  from  such  orders  are  allowed, 
a  copy  of  the  order,  or  a  formal  notice  of  its  entry,  should  be 
served  upon  all  interested  parties.'' 

§  159.  The  Order  Should  Clearly  Designate  the  Property  to  be 
Placed  in  the  Receiver's  Charge. — The  order  "  ought  to  state  so 
distinctly,  on  the  face  of  it,  over  what  property  the  receiver 
is  appointed,  that  a  party  may  know  what  it  is  that  the  officer 
of  the  court  is  in  possession  of,"^  as  was  said  by  Lord 
Langdale,  in  a  case  where  the  order  appointed  a  receiver  "  of 
the  incomes  of  the  outstanding  trust  property  in  the  plead- 
ings mentioned,"  and  not  of  the  rents  of  the  estate  out  of 
which  they  were  issuing."  It  is  said  that  the  order  may  refer 
to  the  pleadings  or  to  some  document  in  the  cause,  which  de- 
scribes the  property.^  A  mere  order  that  the  receiver  shall 
be  appointed  to  take  charge  of  certain  goods,  does  not  place 
such  goods  in  custodia  legis.^  An  order  directing  to  be  de- 
livered to  the  receiver  "  the  goods,  wares  and  merchandise 
and  effects  "  of  the  defendant,  when  his  agreement,  as  stated 
in  the  bill,  was  that  he  would  give  a  mortgage  "of  all  his 
stock  in  trade  "  in  a  certain  city,  is  erroneous,  because  too 
comprehensive.''  It  may,  in  describing  the  property  of  which 
the  receiver  is  to  take  possession,  make  an  exception  of  prop- 
erty already  in  custody  under  the  writ  or  order  of  some  other 
court.  ^ 

§  160.     The  Party  in  Possession  Cannot  Interpret  the  Order  for 


'  Whitney  T).  Belden,  4  Paige,  140. 
^  Tyler  v.  Simmons,  6  Paige,  127, 


132. 

*Crow  «. 
O'Mahoney 
133. 

^  Crow  v.  Wood,  ^upi^a. 


Wood,   13  Beav.  271 ; 
p.  Belmont,   62  N.  Y. 


^Darnell's  Chan.  Plead.  &  Prac. 
C5th  Am.  Ed.)  1737. 

« Butcher  v.  Culver,  24  Minn.  584. 

■'  Triebert  v.  Burgess,  2  Md.  452. 

^  For  an  instance  of  such  an  ex- 
ception see  Edrington  v.  Pridham, 
65  Texas,  612  (1886)  quoted  below. 
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Himself. — In  a  recent  case  in  which  a  receiver,  who  was  ap- 
pointed for  a  corporation  "  with  the  power  to  take  possession 
of  all  property  of  the  defendant  in  whose  possession  soever 
it  may  be  found,  except  it  may  be  in  custody  nnder  the  writ 
or  order  of  some  other  court,"  presented  the  order  to  its 
treasurer  and  demanded  the  funds  of  the  corporation  in  his 
hands,  which  the  treasurer  declined  to  deliver  on  the  ground 
that  the  order  was  not  sufficiently,  specific  to  justify  him  in 
so  doing,  it  was  held,  on  an  application  of  the  receiver  for  an 
order  upon  the  treasurer  to  show  cause  why  he  should  not 
pay  over  the  funds  or  be  punished  for  contempt,  that  if,  in 
making  the  appointment  the  court  proceeded  upon  an  insuf- 
ficient showing,  the  order  was  erronepus  and  subject  to  revi- 
sion, but  not  void  nor  open  to  collateral  attack,  and  that  the 
treasurer,  having  notice  of  the  order,  was  bound  in  duty  to 
obey  it  and  turn  over  to  the  receiver,  on  demand,  the  com- 
pany's property,  which  included  money  in  his  possession. 
In  this  case  the  court  said: — "A  decent  respect  for  the 
authority  of  the  court  would  have  dictated  the  propriety  of 
an  appeal  to  it  for  the  solution  of  any  real  doubt  as  to  the 
extent  of  the  order.  For  an  agent  of  the  company  to  act 
upon  a  questionable  and  technical  construction  of  the  words 
of  the  order,  and  place  himself  in  a  position  in  which  he  can- 
not comply  if  it  is  determined  that  his  interpretation  is 
wrong,  is  rashly  contemptuous.  That  he  ha^  proceeded  un- 
der the  advice  of  counsel  may  mitigate,  but  cannot  excuse 
the  offense.'  He,  nevertheless,  knew  that  he  was  disobeying 
the  order,  unless  its  true  intent  should  happen  to  be  his  re- 
strictive interpretation.""    . 

§  161.  stipulations  as  to  the  Terms  of  the  Order. — A  stip- 
ulation of  the  parties  upon  which  a  receiver  is  appointed 
may  define  his  powers  and  duties,  but  leaves  him  still  amen- 

'Cape  May,  etc.,  R.   R.  Co.  v.  612,    616    (1886),     citing    Dean    v. 

Johnson,  35  N.  J.  Eq.  422 ;  Smith  v.  Thatcher,  32  N.  J.  Law,  470 ;  Woods 

Cook,  39  Ga.  191 ;  Capet  v.  Parker,  v.  Blythe,  46  Wis.  650 ;  Lanshaw  v. 

3  Sandf.  Sup.  Ct.  (N.  Y.)  662.  Tracy,  4  Bias.  490. 

2  Edrington  v.  Pridham,  65  Texas, 
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able  to  the  court  in  the  exercise  and  performance  thereof, 
exactly  as  in  the  exercise  and  performance  of  powers  and 
duties  fixed  by  the  order  of  appointment  and  the  rules  and 
practice  of  equity.  Thus  it  cannot  relieve  him  from  the  duty 
of  rendering  detailed  accounts  if  either  party  any  time  call 
for  them.'    .  > 

§  162.  Provisions  Relating  to  Prior  Encumbrances. — If  the 
receiver  be  appointed  on  behalf  of  one  of  several  encumbran- 
cers, the  order  generally  contains  a  declaration  that  the  ap- 
pointment of  the  receiver  is  to  be  without  prejudice  to  the 
rights  of,  or  is  not  to  affect,  the  prior  encumbrancers  upon 
the  estate  who  may  think  proper  to  take  possession  of  the 
estate  and  premises,  by  virtue  of  their  respective  securities  ; 
and  usually  directs  an  inquiry  as  to  what  encumbrances  there 
are  affecting  the  estate,  and  the  priorities  thereof  respectively ; 
and  orders  that  the  receiver,  out  of  the  rents  and  profits 
to  be  received  by  him,  keep  down  the  interest  and  payments 
in  respect  of  such  incumbrances,  according  to  their  priori- 
ties, and  be  allowed  the  same  in  passing  his  accounts.^ 

§  163.  Miscellaneous  Requirements. — The  order  usually  di- 
rects the  receiver  to  pass  his  accounts  from  time  to  time, 
and  to  pay  the  balances  found  due  from  him  into  court,  to 
the  credit  of  the  cause  ;  to  be  there  invested  and  accumula- 
ted, or  otherwise,  as  may  be  directed.^ 

It  is  competent  for  Courts  of  Chancery  to  appoint  a  re- 
ceiver to  institute  suits  in  his  own  name  for  the  recovery  of 
assets  belonging  to  suitors  in  equity.*  It  would  be  im- 
proper for  a  court  of  equity  to  take  part  of  the  estate  from 
one  executor  and  give  it  to  a  receiver  for  the  purpose  of  en- 
abling him  to  co-operate  with  the  other  executor.  A  re- 
ceiver must  be  of  the  whole  estate.^ 

'  Hooper  «.  Winston,  24  111.  353.  ^Hardwick  «.  Hook,  8  Ga.  354. 

■^  Lewis  V.  Lord  Zouche,   2  Sim.  ^  Fairbairn  «.  Fisher,  4  Jones  Eq. 

388,  393.  (N.  C.)  390,  394. 

^Daniell's  Chan.  Plead.  &  Prac. 
(5th  Am.  Ed.)  1737. 
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Where  an  order  of  appointment  is  made  on  an  application 
without  notice,  on  account  of  the  absence  of  defendant  from 
the  State  with  no  immediate  prospect  of  his  return,  it  should 
reserve  to  him  the  right  to  apply  for  relief  against  it  upon 
cause  shown.' 

§  164.  An  Order  Construed  to  be  an  Appointment  of  Receiv- 
ers.— Where,  in  an  action  to  foreclose  a  mortgage,  the  presi- 
dent and  directors  of  a  railroad  company  were  ordered  to 
continue  in  the  possession  and  management  of  its  property 
of  all  kinds,  under  the  order  of  and  subject  to  the  court, 
and  such  officers  were  in  like  manner  to  conduct  and  carry 
on  the  business  of  the  company,  and  to  make  report  to  the 
court,  when  required,  of  the  condition  of  the  property  of  the 
company  and  of  its  earnings  and  expenditures,  to  the  end 
that  such  orders  might  be  moved  for  as  were  necessary  for 
the  protection  of  the  property  of  the  company,  and  the  in- 
terests of  all  parties  concerned,  it  was  held  that  this  order 
constituted  the  president  and  directors,  and  their  successors, 
receivers  of  the  court,  and  that  they  continued  the  manage- 
ment of  the  road  as  officers  of  the  court  and  not  of  the  com- 
pany.'* In  this  case  it  was  also  held  that  one  who  purchased, 
from  the  president  and  directors,  on  new  and  ample  consid- 
eration, certain  bonds  which  were  a  part  of  the  assets  of 
the  railroad  company,  without  knowledge  or  notice  of  the 
official  character  of  such  officers  as  receivers,  or  of  the  trust 
imposed  upon  them,  was  not  liable  to  the  creditors  of  the 
corporation  for  the  value  of  the  bonds.' 

§  165.  Recitals  in  Orders  Construed  ;  Alternative  Orders. — An 
order  by  which  a  receiver  was  appointed  to  "  take  charge  of, 
manage  and  sell  the  goods  of  the  late  firm,  and  apply  tlu; 
proceeds  of  said  sale  to  the  payment  of  the  debts  of"  the 
firm,  was  held  to  "  go  much  too  far  "  because,  instead  of  sim- 

'  People  ®.  Norton,  1  Paigo,  17.  ^  Ex  pa/rte    Williams,    18    S.   C. 

»Gibbe8«.  Groenvillo  &  Columbia    299. 
11.  R.  Co.,  15  S.  C.  304  and  518. 
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[ply  placing  the  goods  in  the  custody  of  the  court,  it  directed 

m  application  of  the  proceeds,  which  should  only  have  been 
fdone  upon  final  decree  settling  the  rights  of  the  parties.' 
["Where  the  order  appointing  a  receiver  gives  him  "  full  power 

bo  collect  the  rents,  take  care  of  and  preserve  the  same,"  he 

is  authorized  thereby  to  collect  the  rents  to  become  due 
[after  the  appointment  as  well  as  those  due  at  the  elate  of  the 

ippointment.''     Evidence  of  the  service  of  an  order  to  show 

[^cause,  although  not  recited  in  an  order  appointing  a  receiver, 

lay  be  presumed  to  have  been  presented  in  support  of  such 

)rder.' 
Orders  appointing  receivers  have  been  made  in  the  alter- 

lative,  requiring  a  satisfaction  of  plaintiff's  demand,  or,  in 
[^default,  the  appointment  of  a  receiver."  It  has  been  held 
'  by  the  Circuit  Court  of  the  United  States  for  the  Southern 

District  of  Alabama,  that  one  who  has  recovered  judgment 

against  the  receivers  of  a  railroad  for  injuries  received  while 
i  traveling  as  a  passenger  upon  the  road,  is  not  entitled  to 

)ayment  out  of  the  earnings  of  the  road,  or  the  proceeds  of 
hits  sale,  in  preference  to  the  first  mortgage  bondholders, 
[unless  it  be  so  provided  by  the  order  of  the  court  placing 

bhe  road  in  possession  of  the  receivers." 


§  166.  The  Order  of  Appointment  May  be  Conditional. — The 
court,  in  appointing  a  receiver  to  take  charge  of  the  affairs 
of  an  insolvent  railroad  company,  may  impose  conditions, 
I  such  as  it  deem  just,  respecting  the  payment  of  claims, 
and  m*ay  require  that  the  current  earnings  be  applied  in  the 
first  place  to  the  payment  of  the  running  expenses."  But  it 
has  no  right  to  make  it  a  condition  to  the  granting  of  an 
order  for  the  appointment  of  a  receiver  for  a  railroad  that 
existing  debts  due  laborers  for  services  and  to  material-men 


'Wost  V.  Chasten,  12  Fla.  315, 
331. 

2  Cox  V.  Volkert,  86  Mo.  505. 

3  People  V.  Central  City  Bank,  53 
Barb.  412;  s.  c,  35  How.  Pr. 
428. 

"•Gushing  v.  Townshend,  19  Ves. 


628;  McLane  v.  Placerville,  etc., 
R.  R.  Co.,  66  Cal.  606  (1885). 

^  Davenport  «5.  Receivers  of  the  Al- 
abama, etc.,  R.  R.  Co.,  2 Woods,  519. 

^United  States  Trust  Co.  •».  New 
York,  West  Shore  &  Buffalo  R.  R. 
Co.,  25  Fed.  Rep.  800. 
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for  necessary  supplies,  for  which  they  have  liens,  have  pref- 
erence in  payment  out  of  any  funds  which  may  come  into 
the  receiver's  hands,  derived  from  the  income  or  from  the 
sale  of  the  corpus  of  the  mortgaged  property,  and  the  order 
of  appointment  cannot  contain  a  clause  to  that  effect.' 

§  167.  The  Appointment  of  Two  or  More  Receivers,  with  Dis- 
tinct Authority,  is  Not  Advisable. — In  cases  of  very  large  prop- 
erty or  estates  situated  at  a  distance  from  each  other,  it  is 
not  unusual  to  have  more  than  one  receiver,  although,  in 
the  former  instance,  security  might,  perhaps,  be  equally  ob- 
tained by  the  medium  of  additional  sureties.'^ 

In  a  case  where  two  receivers  had  been  appointed  by 
agreement  of  the  parties  to  the  proceeding,  one  to  represent 
the  bondholders  upon  a  certain  part  of  the  railroad,  and 
the  other  to  represent  other  interests,  upon  the  theory  that 
the  different  interests  should  be  represented  and  protected 
by  different  receivers,  which  interests  afterward  became 
antagonistic,  both  receivers  were  removed  by  the  court  and 
a  single  one  appointed  in  their  stead.  And  it  was  said  by 
Mr.  Justice  Miller,  of  the  Supreme  Court,  sitting  at  circuit : — 
"  The  existence  of  two  receivers  is  unnecessary  and  embar- 
rassing, even  if  they  were  on  amicable  terms  and  had  but  a 
single  place  of  business  at  or  near  the  theatre  of  the  road's 
operations.  They  are  obviously  unnecessary  as  regards  the 
successful  operation  of  this  road,  which  I  assume  to  be  the 
principal,  if  not  the  only,  purpose  for  which  a  court.j^iould 
appoint  receivers.  If  they  should  chance  to  disagree  about 
the  management  of  the  road,  or  the  exercise  of  any  function 
of  their  office,  as  they  have  done  in  this  case,  the  difficulty 
of  the  successful  or  proper  discharge  of  their  duties  be- 
comes manifest.  When,  in  addition  to  this  want  of  har- 
mony, they  establish  separate  places  of  business,  a  thousand 

'  Metropolitan  Trust  Co.  ■».  Tona-  phen  Gould  «,  David  Banks,  not  re- 

wanda,  etc.,  R.  R.  Co.,  103  N.  Y.  ported,  but  the  order  of  Chancellor 

245  (1886)  reversing  s.  o.,  40  Hun,  Kent,  appointing  two  receivers,  may 

80,  90.  be  found  in  Edwards  on  Rocoivers, 

n  Grant's  Chan.  Prac.  804;  Ste-  333  (n). 
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miles  apart  and  neither  of  tliem  within  two  hundred  miles 
of  the  road  whose  operations  they  are  to  control,  it  is  ap- 
parent, without  argument,  that  the  hand  of  the  court  which 
they  are,  must  be,  if  not  paralyzed,  rendered  very  inefficient 
and  uncertain  in  its  grasp  and  control  of  the  business  of 
the  company.'" 

§  168.  When  the  Order  Takes  Effect. — The  order  appoint- 
ing a  receiver  relates  back  to  the  time  of  the  decision  direct- 
ing such  an  order,  so  as  to  give  the  court  control  of  the  sub- 
ject matter  from  that  time.^  But  as  against  third  persons, 
or  interested  parties  not  notified,  it  cannot  date  or  relate 
back  beyond  the  order  appointing  him,  and  it  is  irregular 
and  improper  to  insert  such  a  clause  in  the  order  of  ap- 
pointment, as  it  would  be  unjust  to  vest  the  receiver  with 
title  at  a  period  previous  to  his  appointment.^ 

§  169.  Vacating  the  Order. — The  Irish  Court  of  Chancery 
has  held  that,  although  a  receiver  has  been  appointed  in  a 
foreclosure  suit  by  an  interlocutory  order,  and  is  in  posses- 
sion of  the  property  in  controversy,  it  is  still  within  the 
power  of  the  plaintiff  to  dismiss  the  bill  at  his  costs."  The 
court  may  vacate  an  order  appointing  a  receiver,  pending  a 
motion  for  a  new  trial  of  the  case  in  which  such  appoint- 
ment was  made.^ 

§  L70.  The  Order  is  Conclusive  in  All  Collateral  Proceedings. — 
"While  the  appointment  of  a  receiver  rests  in  the  discretion 
of  the  court,  it  is  conclusive  in  all  collateral  proceedings 
where  the  record,  on  its  face,  shows  that  the  court  had 
power  to  act  in  the  premises  ;^  and  although  it  may  be  erro- 

^  Myer  «.  Kansas  Pacific  Ry.  Co.,  Sandf.  Supr.  Ct.  610 ;  West'B.  Eraser, 

5  Dill.  476.     Cf.  p.  269  (n.  1),  infra.  Id.653;  Gillet^.  Fairchild,4Denio,80. 

2  Van  Alstyne  «.  Cook,  25  N.  Y.  ^^^ite  v.  Lord  Westmeath,  Beat- 
489;    Smith  «.  New  York  Consoli-  ty  (Jr.  Chan.)  174. 

dated  Stage  Co.,  18  Abb.  Pr.  409.  ^ Copper  Hill  Mining  Co.,  ©.  Spen- 

3  Artisans'  Bank  «.  Treadwell,  34    cer,  25  Cal.  11. 

Barb.  553,  559,  citing  Wilson  ^.  Al-  ^  ^^tt  «.  Grimont,  17  Bradw. 
len,  6  Barb.  542 ;  Rutter  «.  Tallis,  5    308,  313. 
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neons  and  a  proper  subject  of  revision,  it  is  not  void  nor 
open  to  collateral  attack.' 

§  171.  The  Order  Does  Not  of  Itself  Affect  the  Jirrisdiction  of 
Other  Courts. — In  a  case  brought  against  a  railroad  company, 
and  tlie  receiver  of  its  property,  appointed  by  a  United 
States  Circuit  Court,  to  recover  taxes  levied  against  the  com- 
pany, in  which  the  defendants,  appearing  voluntarily  and 
without  formal  leave  of  court,  by  answer  alleged  the  ap- 
pointment of  the  receiver  and  that  he  was  not  amenable  to 
the  process  of  the  State  court,  and  prayed  for  the  dismissal 
of  the  suit  as  to  him,  it  was  said  by  Brewer,  J.,  on  appeal, 
holding  that  the  court  below  properly  had  jurisdiction  of 
the  case : — "  It  is  evident  that  the  question  always  is,  not 
one  of  jurisdiction,  but  of  contempt ;  that  the  ordinary  ju- 
risdiction of  other  courts  is  in  no  manner  taken  away  or  af- 
fected by  the  appointment  of  a  receiver  ;  that  while  the 
court  making  the  appointment  may  draw  to  itself  all  contro- 
versies to  which  the  receiver  is  a  party,  it  does  so  by  acting 
directly  upon  the  parties  and  not  by  challenging  the  juris- 
diction of  the  other  tribunals ;  thai  while  it  may  so  draw  to 
itself,  it  is  not  compelled  to  do  so,  and  that  not  doing  so  in 
a  particular  case,  the  mere  fact  of  the  appointment  consti- 
tutes no  plea  to  the  jurisdiction."^  Care  must  be  taken  not 
to  confound  the  proposition  here  stated  with  questions 
closely  allied  with  it  arising  in  suits  brought  against  a  re- 
ceiver without  leave  of  the  court  which  appointed  him. 
They  will  be  discussed  in  their  order. 

'  Edrington  v.  Pridham.  Go  Texas,  R.  Co.  v.  Smith,  19  Kas.  225,  231. 
612  (1886),  citing  Doan  v.  Thatcher,  This"  decision  folloAvs  Kinney  v. 
32  N.  J.  L.  470,  and  Wood  v.  Blythe,  Crocker,  18  Wis.  74,  which,  as  it  af- 
46  Wis.  650.  See  also,  to  the  same  fects  the  right  to  sue  a  receiver 
affect,  Keokuk  Northern  Line,  etc.,  without  leave  of  court,  was  critical- 
Co.  ■».  Davidson,  13  Mo.  App.  561,  ly  reviewed  with  an  unfavorable  re- 
565;  Mercantile  Trust  Co.  v.  Pitts-  suit,  in  Thompson  v.  Scott,  4  Dill, 
burgh,  etc.,  R.  R.  Co.,  29  Fed.  Rep.  508.  See  more  fully  under  leave  to 
732  (U.  S.  CIrc.  Court,  W.  D.  Penn.,  sue  in  the  chapter  on  Suits  By  and 
Feb.,  1887).  Against  Receivers,  infra. 

2  St.   Joseph  &  Denver    City  R. 
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CHAPTEB  yi. 

or  THE   BOND   AND   THE   SUKETIES'   LIABILITY. 

172.  The  Receiver  must  Generally  Give  a  Bond. 

173.  When  a  Bond  Need  Not  be  Given. 

174.  The  Receiver's  Own  Recognizance. 

175.  The  Bond  upon  an  Extension  of  the  Receivership. 

176.  Number  of  Sureties ;  Assignment  of  Securities. 

177.  Who  May  be  Sureties. 

178.  Bond  Made  Payable  to  an  Officer  of  the  Court. 

179.  The  Bond  Must  be  Approved  by  the  Court ;  Consent. 

180.  When  the  Security  Becomes  Insufficient ;  Vacating  the  Bond  as  to 
one  Surety. 

§  181.  Effect  of  Failure  to  Give  Bond  and  of  Imperfections  in  the  Bond. 
§  182.  The  Same  Subject  Continued. 
§  183.  The  Nature  of  the  Sureties'  Liability. 
§  184.  Effect  of  Discontinuance  of  the  Suit ;  Death  of  a  Surety. 
§  185.  Sureties  Liable  upon  a  General  Clause  in  the  Condition  of  a  Bond. 
§  186.  Liability  Absolute ;  Proof  Required  to  Enforce  the  Bond. 
§  187.  Requisite  Proof  Continued. 
§  188.  Surety  Liable  for  Interest,  Costs,  Etc. 
§  189.  Vacating  a  Recognizance ;  Payment  to  a  Solicitor. 
§  190.  Reimbursement  of  the  Surety ;  How  far  he  is  Considered  an  Officer 
of  the  Court. 

§  172.  The  Receiver  Must  Generally  Give  a  Bond. — Tlie  re- 
lation of  tlie  receiver  to  the  court  as  its  executive  officer  for 
the  preservation  of  the  property  in  controversy,  and  as  the 
actual  holder  of  it  on  behalf  of  the  court,  although  for  the 
benefit  of  those  to  whom  the  court  shall  finally  award  it, 
renders  it  necessary  that  every  precaution  shall  be  taken  to 
secure  the  parties  interested,  in  every  reasonable  way,  against 
loss  or  damage  from  his  illegal  act  or  negligence.  The 
necessity  is  the  greater  from  the  fact  that  such  parties  have 
no  recourse  to  the  court  itself  for  such  illegal  acts  or  negli- 
gence, even  though  the  holding  of  the  receiver  be  techni- 
Ically  its  holding.  In  consequence  the  receiver  is  required, 
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before  entering  upon  tlie  discharge  of  his  duties  and  partic- 
ularly before  taking  possession  of  the  property,  to  give  a 
bond,  or  enter  into  a  recognizance  for  the  due  and  faithful 
performance  of  his  duty.*  The  receiver's  title  and  possession 
are,  in  general,  dependent  upon  and  accrue  only  upon  his 
giving  the  required  bond  as  fixed  by  the  order  of  his  appoint- 
ment." 

§  173.  When  a  Bond  Need  Not  be  Given. — Although  it  is  a 
general  rule  that  the  receiver  must  give  a.  bond,  and  that  his 
own  recognizance  is  not  sufficient,  there  may  be  cases  where 
it  is  within  the  discretion  of  the  Chancellor  to  dispense  alto- 
gether with  the  security  of  a  bond.  Thus  in  New  York, 
where,  in  proceedings  by  judgment  creditors  against  their 
debtor,  the  same  person  is  appointed  receiver  in  different 
actions  brought  by  different  creditors,  it  has  been  held  that 
he  need  not  give  new  security  in  each  action  successively, 
if  the  security  in  the  original  action  were  approved  by  the 
court  as  adequate.^  So,  also,  a  mortgagee  of  an  estate  in 
the  West  Indies  was,  in  an  old  case,  appointed  receiver  in 
England  without  being  required  to  give  security.*  In  South 
Carolina,  it  is  the  usual  and  better  practice  to  require  bonds 
from  receivers  appointed  in  supplementary  proceedings,  but 
it  is  not  essential.* 

As  a  general  rule  of  law  the  obligation  of  a  receiver  to 
give  security  for  the  due  performance  of  his  trust  is  to  be 
regarded  as  founded  upon  the  general  practice  of  the  court 
of  chancery  and,  therefore,  within  the  power  of  the  Chancel- 
lor to  be  altogether  dispensed  with  in  a  proper  case. 

§  174.     The  Receiver's  Own  Recogizance. — It  has  sometimes 

'  Tomlinson  v.  Ward,  2  Conn,  396;  s.  c,  1  Ch,  D.  454  ;  Ex  parte Ev&us, 

Matter  of    Eagle    Iron    Works,    8  13  Ch.  D.  252. 

Paige,  385.  » Banks  v.  Potter,  21  How.  Prac. 

« Johnson  v.  Martin,  1  T.  &  C.(Now  469. 

York  Sup.  Ct. )  504;  Defries  v.  Creed,  "  Davis  v.  Barrett,  13  L.  J.  (N.  S.) 

34L.J.  (N.  S.)Eq.  607;    Edwards  Chan.  304. 

V.  Edwards,  2  Ch.  D.  291 ;  reversing  ^  Billing  v.  Foster,  21  S.  C.  335, 

339. 
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)en  held  tliat  when  a  person  is  appointed  receiver  upon  the 
nomination  of  either  party  to  the  litigation,  his  own  recogni- 

mce  may  be  taken  in  lien  of  other  security/  So,  also, 
"where  the  receiver  is  responsible  and  satisfactory  to  all  par- 
ties except  the  defendant,  he  may  be  allowed  to  give  security 
by  his  individual  recognizance.'' 

The  rule,  however,  is  otherwise  in  the  Irish  Court  of 
Chancery,  and  it  is  there  held  that  a  receiver  will  not  be  ap- 
pointed without  giving  security  other  than  his  own  recogni- 
zance, even  though  he  have  been  appointed  by  consent  of 
Jill  the  parties  in  interest.^ 

§  175.  The  Bond  Upon  an  Extension  of  the  Receivership. — 
Where  the  receivership  is  extended  so  that  the  receiver  may 
take  possession  of  other  assets  of  the  debtor,  additional 
security  in  proportion  to  the  additional  property  must  be 
given."  It  is  general  chancery  practice  that,  where  applica- 
tion is  made  for  the  appointment  of  a  receiver  over  an  estate 
already  in  the  hands  of  another  receiver,  to  extend  the  ap- 
pointment of  such  other  receiver  to  such  applications,  and 
on  being  so  extended,  additional  security  may  be  required  ; 
or,  in  default  thereof,  another  appointment  may  be  made.^ 

If  a  receiver  be  extended  over  new  or  additional  property 
in  any  case,  it  is  usual  to  require  that  the  bond  of  such  re- 
ceiver be  increased  in  double  the  amount  of  the  value  of 
such  additional  property,  and  if  the  receiver  neglect  or  be 
unable  to  procure  such  further  security,  upon  due  notice  to 
him  so  to  do,  it  is  the  practice  to  apply  that  he  be  discharged, 
and  that  a  new  receiver  be  appointed  over  the  entire  prop- 
erty.*' 

§  176.     Number    of   Sureties;    Assignment    of    Securities. — A 

'  Ridout   •».    Earl    of    Plymouth,  the  receiver  may  be  removed.   Wise 

Dick.  68.  v.  Ashe,   1   Ir.   Eq.  210.     See  also 

*  Carlisle  v.  Berkley,  Amb.  599.  the  same  case  as  to  his  fees. 

3  Bailie  v.  Bailie,  1  Ir.  Eq.  413.  ^  Ibid. 

^Downshire    v.    Tyrrell,    Hayes,  *  Smith    on    Receivers,   192;  Ed- 

354.    If  such  security  be  not  given  wards  on  Receivers,  109. 
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receiver  is  usually  required  to  furnish  two  sureties ;  tliere 
ouglit  to  be  at  least  two/  Under  the  earlier  practice  of  the 
English  Court  of  Chancery,  it  seems  that  the  number  was 
almost  universally  two  f  but  the  number  may  vary  in  the 
discretion  of  the  court,  which  has  in  view  only  the  security 
of  the  fund.  Under  proper  circumstances  One  surety  has 
been  allowed  instead  of  two  or  more.^  In  modern  practice 
it  is  of  frequent  occurrence  that  a  greater  number  is  required. 
While  it  is  not  the  ordinary  or  proper  course  to  take 
security  for  the  faithful  performance  of  duty  by  a  receiver, 
in  any  other  way  than  by  a  bond,  it  was  held,  in  England,  in 
a  case  where  three  executors  assigned  a  mortgage  belonging 
to  their  testator's  estate  as  security  for  the  receivership  of 
one  of  their  number,  in  a  matter  not  connected  with  their 
trust,  that  the  assignment  was  valid,  and  that  the  mortgage 
should  be  held  for  the  sum  due  from  the  receiver.* 

§  177.  Who  May  Be  Sureties. — It  is  required  that  the  sur- 
eties upon  a  receiver's  bond  be  real  and  substantial  persons.^ 
If  the  matter  of  sureties  in  case  of  a  receiver  be  put  on  the 
same  footing  as  special  bail,  then  they  ought  to  be  free-hold- 
ers or  house-keepers.  This  seems  to  be  the  general  rule  in 
England." 

But  in  this  country  it  would  not,  it  is  believed,  be  univer- 
sally insisted  upon.  A  court  would  look  to  the  accountabil- 
ity or  responsibility  of  one  offered  as  surety,  rather  than 
make  inquiry  whether  or  not  he  was  a  free-holder  or  house- 
keeper. It  is  not  necessary  that  the  sureties  be  citizens  of 
the  State  in  which  the  action  is  pending  and  the  court  may 
lawfully  accept  non-resident  sureties.^ 

It  is  the  rule  in  England  that  the  sureties  of  a  receiver 

'  Mead  v.  Orery,  3  Atk.  235 ;  John-  *  Mead  v.  Orery,  3  Atk.  285. 

son  v.  Martin,  1  T.  &  C.  (N.  Y.  Sup.  » Smith  «.    Scandrett,  W.  Black. 

Ct.)  504.  444 ;  Beardmore  v.  Phillips,  4  Maule 

*  Mead  v.  Orery,  mpra.  &  Sel.  173. 

3  Johnson  «.  Martin,  1  T.  &  C.  (N.  « Lofft,  148. 

Y.  Sup.  Ct.)  504,  citing  the  case  of  '  Taylor  «.  The  Life  Association  of 

the  Mechanics'  Fire  Insurance  Co.,  America,  3  Fed.  Rep.,  465. 
5  Abb.  Pr.  444,  446. 
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must  be  witliin  tlie  jurisdiction.*  As  of  course,  no  persons 
disabled  by  law  from  making  a  contract,  as  infants,  luna- 
tics, idiots  and  married  women,  are  eligible  at  common  law 
as  sureties.^ 

By  the  practice  of  the  Irish  Court  of  Chancery,  the  re- 
ceiver must  be  possessed  of  real  estate,  but  this  is  not  the 
rule  here.  It  is  the  right  of  the  court  to  accept  or  reject 
any  person  proposed  as  a  surety  arbitrarily,  and  when  there 
is  any  doubt  as  to  the  sufficiency  or  solvency  of  the  security 
offered,  it  is  the  duty  of  the  court  to  hear  the  opposing  par- 
ties in  relation  thereto.  This  is  generally  done  upon  notice. 
If  the  sureties,  or  either  of  them,  are  finally  rejected,*  a  new 
surety  or  sureties,  as  the  case  may  be,  must  be  procured.^ 

It  was  formerly  the  practice  in  New  York  to  allow  a  plain- 
tiff, or  petitioning  creditor,  to  be  one  of  the  sureties  for  the 
receiver.  But  although  there  may  be  no  positive  legal  ob- 
jection to  such  a  practice,  yet,  inasmuch  as  the  receiver  is 
the  officer  of  the  court  and  not  the  agent  or  representative 
of  either  party  to  the  action,  it  is  not  to  be  commended. 


§  178.  Bond  Made  Payable  to  an  Officer  of  Court. — Where 
the  penal  sum  in  a  receiver's  bond  was  payable  to  "  J.  M.  S., 
clerk  of  the  Superior  Court,  etc.,"  without  any  words  show- 
ing that  the  obligee's  representatives  were  to  succeed  to  his 
rights,  and  which  showed  on  its  face  that  it  was  given  in 
pursuance  of  orders  of  the  court,  to  secure  the  faithful  per- 
formance of  the  receiver's  duty,  etc.,  in  an  action  on  said 
bond  it  was  construed  not  to  be  an  obligation  to  J.  M.  S.  in- 
dividually, but  was  held  valid  for  the  purpose  for  which  it 
was  given,  the  recitals  in  the  bond  being  considered  prima 
facie  evidence  of  the  facts  therein  set  forth,  and  the  action 
was  held  to  be  properly  brought  by  the  party  interested,  in 
his  own  name,  after  leave  of  court  duly  obtained  under  sec- 
tion 814  of  the  New  York  Code  of  Civil  Procedure." 


1^  Cockburn  i).  Raphael,  2  Sim.  & 
S.  453. 
^  Smith  on  Receivers,  16. 
I 


3  Smith  on  Receivers,  17;  Edwards 
on  Receivers,  94. 

"*  Titus  V.  Fairchild,  49  New  York 
Super.  Ct.  211,  319,  220. 
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If  the  clerk  of  a  court,  already  under  bond  as  clerk,  is 
appointed  a  receiver,  the  sureties  upon  his  bond  as  clerk,  are 
presumed  to  have  entered  into  the  bond  with  reference  solely 
to  his  duties  in  that  office,  and  cannot  be  held  liable  for  his 
negligence  or  default  as  receiver.* 


§  179.  The  Bond  Must  be  Approved  by  the  Court ;  Consent. — 
It  is  usual  to  provide  in  the  order  of  appointment  not  only 
for  the  giving  of  the  bond  and  the  appointment  of  the  sure- 
ties, but  also  that  the  sureties  upon  the  bond  shall  be  ap- 
proved by  the  court,  or,  sometimes,  by  the  clerk.  In  Indi- 
ana, however,  it  is  held,  where  the  statute  under  w^hich 
a  receiver  acts  authorizes  both  the  appointment  and  the 
approval  of  the  bond  by  the  court,  that  both  acts  are  to  be 
performed  by  the  court  itself,  and  that  the  bond  cannot  law- 
fully be  approved  by  the  clerk.'' 

In  the  earlier  practice  both  in  England  and  in  this  country, 
there  was  a  reference  to  a  master  to  determine  the  form  of 
the  bond  and  to  approve  of  the  sureties,  but  this  is  no  longer 
the  usual  procedure.'  The  amount  and  condition  of  the  bond 
is  usually  stipulated  in  the  order  of  the  appointment.  It  is 
to  be  determined  by  the  court  or  officer  making  the  appoint- 
ment, due  regard  being  had  to  the  value  of  the  property  en- 
trusted to  the  receiver  and  the  magnitude  of  the  trust  devolv- 
ing upon  him.  Accordingly  it  is  held  in  California  that  a 
Court  Commissioner  has  no  jurisdiction  to  appoint  a  receiver, 
and  that  a  bond  given  by  a  receiver  so  appointed  is  void.* 
It  is  in  general  not  competent  for  the  parties  themselves  to 
dispense  with  the  security  of  a  bond  even  by  consent.^  It 
has,  however,   been  held,  where   the   parties   have  agreed 

'  Kerr  v.  Brandon,  84  N.  C.  128 ;  passage  of  the  statute,  are  consid- 

Rogers  v.  Odom,  86  N.  C.  433 ;  Syme  ered. 

«.  Bunting,  91  N.  C.  48.     In  the  case        ''Newman®.   Hammond,   46  Ind. 

last  cited  the  effect  of  a  statute  en-  119. 

larging  the  clerk's  liability  in  such        ^Qoe  §§  155  et  seq.,  supra. 
(jases,   and  the  liability  of  sureties        '•  Quiggle  v.  Trumbo,  56  Cal.  626. 
upon  his  official  bond  given  after  the        *  Manners  «.  Furze,  11  Beav.  30; 
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upon  a  receiver  and  then  ask  the  court  that  he  be  appointed 
without  security,  that  such  a  proceeding  is  regular.'   . 

In  New  York,  a  bond,  given  in  pursuance  of  an  order  or 
decree,  by  a  receiver  to  the  clerk  of  the  court,  conditioned 
for  the  faithful  performance  of  the  receiver's  duty,  does  not 
faU  within  the  prohibition  of  the  statute  forbidding  a  sheriff 
or  other  officer  to  take  any  bond,  obligation  or  security  by 

Iolor  of  his  office,  except  such  as  are  provided  by  law.'^ 
I  §  180.  When  the  Security  Becomes  Insufficient ;  Vacating  the 
tond  as  to  One  Surety. — "Where  the  security  of  a  receiver  ap- 
peared insufficient,  and  the  court  made  a  rule  upon  him  to 
show  cause  why  he  should  not  give  other  securities,  it  was 
held,  upon  his  failure  to  show  cause,  that  the  court  might 
remove  him  and  appoint  another  receiver  in  his  place,  and 
direct  him  to  deliver  up  to  his  successor  the  amount  collect- 
ed, together  with  all  the  partnership  assets  in  his  hands  ; 
also  that,  for  failure  to  pay  over  such  funds,  suit  might  be 
'ought  against  him  and  the  sureties  on  his  bond  as  receiver.^ 
In  an  Irish  case  it  has  been  held  competent  for  the  parties 
to  a  cause  to  consent  that  the  receiver's  bond  be  vacated  as 
to  one  surety,  and  that  he  be  absolutely  discharged,  without 
releasing  the  remaining  surety  in  the  case.  Inasmuch  as  such 
a  proceeding  was  not  in  accord  with  the  usual  rule  of  a  Court 
of  Chancery  with  respect  to  the  release  of  sureties,  the  con- 
tinuing surety  and  the  receiver  entered  into  a  written  agree- 
ment which  provided  that  the  bond  should  continue  to  be 
binding  upon  them,  although  it  had  been  vacated  as  to  the 
retiring  surety.  This  agreement  was  verified  by  an  affidavit 
stating  that  the  parties  consented  to  the  vacating  of  the  re- 
cognizance as  to  the  one  surety,  without  prejudice  to  the  lia- 

'  Manners  v.  Furze.  11  Beav.  30.  hands  to  his  successor  within  sixty 

^  Titus  V.  Fairchild,  49  N.  Y.  Super,  days,   a  suit  should    be    instituted 

Ct.  211,  218.  against  him  and  his  sureties  there- 

^  Schackelford's  Admr.  v.  Shack-  for,   by  a  commissioner  named  in 

elford,  32  Gratt.  481,  510,  514.     In  the  order,  who  was  required  to  give 

this  case  the  court  made  an  altema-  bonds  for  the  faithful  performance  of 

tive  order  that,  unless  the  first  re-  his  duties. 


ceiver  paid  over  the  funds  in  his 
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bility  of  the  receiver  and  of  the  other  surety,  as  well  for  acts 
done  before  as  for  those  done  after  the  release  ;  and  it  was 
stipulated  not  to  rely  on  such  discharge  in  defense  of  any 
future  action  or  proceeding  which  might  be  brought  against 
them.' 

§  181.  Effect  of  Failure  to  Give  Bond  and  of  Imperfections 
in  the  Bond. — In  England,  it  has  been  held,  that  where  there 
is  a  levy  upon  the  property  over  which  the  receiver  is  ap- 
pointed between  the  date  of  the  appointment  and  the  time 
of  executing  the  bond,  such  levy  will  not  interfere  with  the  re- 
ceiver's possession.''  If,  between  the  date  of  the  appointment 
and  the  time  of  giving  the  required  security,  an  attorney  in 
the  cause  receives  the  rents  or  proceeds  of  the  sale  of  a  piece 
of  property  which  is  the  subject  matter  of  the  receivership, 
he  must,  after  the  bond  is  given,  pay  the  money  to  the  re- 
ceiver.^ So,  also,  where  upon  his  appointment  a  receiver 
gave  bond  with  two  sureties,  and  one  afterwards  caused  him- 
self to  be  discharged,  and  the  receiver  procured  a  new  bond 
to  be  executed,  but  the  time  for  offering  it  for  approval  had 
elapsed,  it  was  held  that  it  might  be  entered  nunc  pro  tunc* 
When  the  bond  given  by  a  receiver,  upon  his  appointment, 
in  a  suit  for  an  account  and  settlement  of  co-partnership 
concerns,  is  not  filed  in  the  proper  office,  through  inadver- 
tance,  the  court  may  direct  it  to  be  filed  nunc  pro  tunc." 

It  was  formerly  held  in  New  York  that  a  failure  to  execute 
the  bond  in  due  form,  was  sufficient  to  authorize  a  nonsuit 
in  an  action  brought  by  a  receiver ;°  but,  in  a  later  case,  the 
court  took  the  position  that  it  is  not  competent  for  the  de- 
fendants, in  an  action  brought  by  a  receiver,  to  set  up  a  mere 
informality  in  the  bond,  as  that  it  was  not  executed  under 

'  Callaghan  v.  Callaghan,  8  Ir.  Eq.  ^ -y^^jgi^gns  v.  Townshend,  1  Russ. 

572.  See  also  O'Keeffe  V.Armstrong,  &  M.  361;  In    re    Birt,  22  Ch.  D. 

2Ir.  Chan.  (N.  S.)  115.  604. 

•■'  Defries  v.  Creed,  34  L.  J.  (N.  S.)  ''  Vaughan  v.  Vaughan,  Dick.  90. 

Eq.  607;  Edwards  V.Edwards,  2  Ch.  » Whiteside    v.     Prendergast,     2 

D.  291,  reversing  s.  o.,  1  Ch.  D.  454.  Barb  Chan.  741. 

See  also  Ex  parte  Evans,  13  Ch.  D.  ^  Johnson    v.   Martin,  1  T.  &  C. 

252.  (New  Yorli  Sup.  Ct.)  504. 
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seal,  in  bar  of  the  action,  such  an  irregularity  being  one  of 
•which  the  judgment  debtor  only  can  take  advantage.' 
§  182.     The  Same  Subject  Continued. — It  has  been  held  in 
Texas  that  where,  by  a  final  decree,  a  receiver  has  been  ap- 

I pointed  to  execute  it,  the  failure  to  require  a  bond  of  him  is 
jpo  ground  for  reversing  the  decree,  such  omission  being 
looked  upon  as  the  fault  of  the  defendant  in  not  requiring  a 
bond."  In  Louisiana  the  court  has  authority  to  appoint  re- 
ceivers of  the  property  of  a  corporation,  on  petition  of  cred- 
itors with  the  consent  of  the  stockholders,  in  whom  was  vested 
the  right  of  appointing  commissioners  of  liquidation  ;  and 
where  one  of  the  receivers  so  appointed  absents  himself  and 
fails  to  file  the  bond  required  under  order  of  the  court,  it  lies 
within  the  discretion  of  the  court  to  remove  him  and  ap- 
point another  in  his  stead.^ 

Where  one  of  the  sureties  of  a  receiver  dies,  not  leaving 
any  property,  the  court  will  direct  a  new  surety  to  be  ap- 
""   pointed." 


« 


I 


§  183.  The  Nature  of  the  Sureties'  Liability. — The  liability 
of  the  sureties  of  a  receiver,  like  the  liability  of  sureties  in 
general,  is  strictissimi  juris;  such  sureties  are  universally  to 
be  held  very  strictly  to  the  obligation  of  their  bonds,  and, 
unless  it  appear  to  be  clearly  for  the  benefit  of  the  estate 
or  of  the  parties  to  the  cause,  they  are  not  to  be  discharged 
upon  their  own  application.^ 

The  liability  of  the  sureties  on  a  receiver's  bond  grows 

'  Morgan  v.  Potter,  17  Hun.  403.  the  receiver  had  obtained  an  order 

In  this  case  the  court  cited  Tyler  v.  of  the  court  giving  him  leave  to  sue, 

Willis,  33  Barb.  337,  and  Underwood  as  had  been  done  in  the  case  under 

V.   Sutcliffe,   10  Hun.  453,  and  dis-  consideration. 

tinguished  Johnson  v.  Martin,  mpra,        ^  Shulte'D.  Hoffman,  18  Texas,  678. 
as  not  being  necessarily  in  conflict        ^  In  re  Louisiana  Savings  Bank, 

with  the  other  cases  cited, because,for  etc.,  35  La.  Ann.  196,  201. 
aught  that  appears  in  that  case,  the        ^  Averall  v.  Wade.  Flan.  &  K.  (Ir.) 

objection  was  taken  by  the  Judgment  341 . 

I  debtor  and  it  did  not  appear  that        ^  Griffith  v.  Griffith,  2  Yes.  400. 
I 
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out  of  their  undertaking  as  sureties,  and  can  be  ascertained 
and  enforced  only  by  a  suit  on  the  bond  in  a  common 
law  court,  where  full  opportunity  for  making  defense,  and 
the  constitutional  right  of  trial  by  jury  can  be  had.  The 
equity  court  has  no  jurisdiction  to  try  their  liability,  by  a  rule 
to  show  cause  in  the  original  suit,  to  which  they  are  in  no  just 
sense  parties.^ 

In  Mississippi  a  statute  authorizing  the  court  to  allow 
proceedings  by  scire  facias  against  sureties  on  a  receiver's 
bond,  has  been  adjudged  constitutional  and  a  proper  exer- 
cise of  the  legislative  authority.* 

§  184.  Effects  of  Discontinuance  of  the  Smt;  Death  of  a 
Surety. — The  discontinuance  of  a  suit  in  equity  for  an  account 
and  settlement  of  the  concerns  of  a  copartnership,  does  not 
discharge  a  receiver  appointed  therein  ;  but  it  will  entitle  the 
receiver  to  apply  for  his  discharge,  and  exonerate  both  him 
and  his  sureties,  unless  the  interests  of  the  defendants  re- 
quire that  he  should  continue  in  the  receivership,  in  which 
case  the  defendants  so  protected  should  be  required  to  file 
a  bill  forthwith,  to  settle  their  rights. "* 

Where,  in  a  suit  in  chancery  to  settle  partnership  accounts, 
the  court  appoints  a  receiver,  who  gives  bond  and  takes 
charge  of  the  property,  a  compromise  and  dismissal  of  the 
suit  does  not  discharge  the  receiver  from  accountability  to  the 
court,  but  he  is  not  liable  to  an  action  on  his  bond,  until  he 
have  failed  to  obey  some  order  of  the  court  in  relation  to  the 
effects  placed  in  his  hands." 

If  one  of  the  sureties  upon  a  receiver's  bond  die,  leav- 
ing no  property  available  to  meet  his  obligation  upon  the 
bond,  the  receiver  will  be  required  to  obtain  a  new  surety  in 
his  stead." 

§  185.     Sureties  Liable  Upon  a  General  Clause  in  the  Condition 

'  Thurman  «.  Morgan,  79  Va.  307,  ^  Whiteside  «.  Pendergast,  2  Barb. 
372.  Chan.  471. 

«Bank      «.      Duncan,     52    Miss.        "  gtate  ?).  Gibson,  21  Ark.  140. 
740.  f'Averall  c.Wade,  Flan.  &  K.  (Ir.) 

341. 
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of  a  Bond. — Wliere  the  condition  of  the  bond  was  that  cer- 
tain creditors  named  should  be  paid,  and  also  that  the  re- 
ceiver should  well  and  truly  account  for  all  moneys  received 
by  him,  pay  over  all  such  moneys  and  comply  with  all  orders 
of  the  court  concerning  the  same,  it  was  held  that,  although 
the  creditors  named  in  the  condition  had  been  fully  paid, 
other  creditors,  not  named,  might  recover  against  the  sure- 
ties upon  the  bond  for  a  breach  of  the  condition  to  account, 
pay  over  and  comply  with  orders,  etc.^ 

§  186.  Liability  Absolute ;  Proof  Required  to  Enforce  the 
Bond. — If  a  bond,  or  recognizance,  is  conditioned  that  it  shall 
be  void  if  the  receiver  duly  perform  his  duty  and  account 
to  the  court,  the  bond  becomes  absolute  immediately  upon 
his  failure  in  either  respect."^  But,  according  to  some  rulings, 
there  can  be  no  action  brought  to  enforce  the  bond  until  the 
receiver  has  failed  to  obey  an  order  of  the  court  touching 
the  property  under  his  control.  So  the  practice  in  many 
cases  is  to  apply  to  the  court  for  a  rule  upon  the  receiver  to 
account,  and  a  failure  to  account,  or  to  comply  with  an  order 
to  pay  over  money  after  an  accounting,  will  render  the  receiver 
and  his  sureties  liable  on  the  bond.^ 

In  Massachusetts  it  has  been  decided  that  the  omission  of 
a  receiver  to  pay  to  himself,  as  receiver,  money  borrowed  by 
him  of  the  defendant  company  before  he  was  appointed,  was 
a  breach  of  his  bond  for  which  he  and  his  sureties  were 
liable.* 

Where  a  bond  is  conditioned  that  the  receiver  shall  faith- 
fully execute  his  trust  and  make  payments  as  directed  by 
order  of  the  court,  it  is  sufficient  to  sustain  an  action  for 
breach  thereof  against  the  sureties,  to  prove  orders  granted 
after  a  hearing  upon  notice  to  the  receiver,  directing  him  to 
pay  a  certain  sum  to  plaintiff,  and  adjudging  him  in  con- 

'Ross  V.  Williams,  11  Heisk.  tors,  86  N.  C.  323;  Atkinson  v. 
(Tenn.)  410.  Smith,   89  N.  C.  72;  State  «.  Gib- 

2  Maunsell  v.  Egan,  3  Jones  &  Lat.     son,  21  Ark.  140. 

(Ir.)251.  4  Commonwealth    v.    Gould,     118 

3  Bank  of  Washington  v.   Credi-    Mass.  300. 
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tempt  for  failure  to  do  so ;  in  such  case  plaintiff  need  not 
prove  that  there  are  funds  of  the  estate  in  the  receivers 
hands  sufficient  to  meet  his  claim. ^ 


§  187.  Requisite  Proof  Continued. — A  surety  of  a  receiver  is 
concluded,  in  a  suit  at  law  on  the  bond,  by  the  amount  found 
due  in  an  account  taken  in  Chancery,  he  having  had,  by 
due  notice,  an  opportunity  to  intervene  in  the  taking  of  such 
account.''  An  order  fixing  the  amount  due  from  a  receiver, 
and  directing  him  to  pay  it,  is  competent  as  evidence  in  an 
action  against  the  sureties  on  his  bond,  both  as  to  the  breach 
of  the  condition  for  the  faithful  performance  of  his  duties 
and  as  to  the  amount  due  from  him  on  account  of  his  receiv- 
ship."  In  such  case  the  fact  that  the  receiver  has  rendered 
certain  services,  for  which  the  amount  of  his  compensation 
has  not  been  determined  or  paid  to  him,  will  not  avail  to  re- 
duce the  liability  of  the  sureties."  If  the  condition  of  the 
bond  recites  that  the  receiver  will  "henceforth  faithfully 
discharge  the  duties  of  his  trust,"  the  surety  cannot,  in  an 
action  on  the  bond,  be  held  liable  for  any  default  or  failure  to 
perform  his  duty,  which  occurred  before  the  execution  of  the 
bond,  and,  in  such  a  case,  it  was  held  in  New  York  that  the 
surety  was  not  concluded  by  an  accounting  and  an  order 
thereon  fixing  the  sum  due  from  the  receiver,  when  the 
surety  was  not  made  a  party  to  the  accounting  and  had  no 
opportunity  to  be  heard.* 

The  fact  that  a  receiver  is  not  authorized. to  take  notes 
in  payment  for  the  hire  of  property,  which  he  has  a  right 
to  hire  by  authority  of  the  court,  will  not  relieve  either  him 
or  his  sureties,  in  an  action  upon  the  bond,  from  liability  for 
the  proceeds  of  notes  actually  taken  and  collected  on  ac- 
count of  such  hiring."     Upon  the  petition  of  interested  par- 

'  Titus  V.  Fairchild,  49  .New  York  *  Ibid. 

Super.  Ct.  211,  221.  •''  Thomson  v.   MacGregor,  81  N. 

'  Ball  V.  Chancellor,  47  N.  J.  La«v,  Y.  592. 

125,  134,  136.  6  Weoms  v.  Lathrop,  42  Texas,  207. 

^Commonwealth    v.    Gould,    118  This  case  also  relates  to  the  right 

Mass.  300.  of  a  second  receiver  to  bring  an  ac- 
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■Kes  leave  will  be  given  to  bring  suit  against  tlie  sureties  of 
a  receiver,  who  has  died  leaving  a  balance  due  the  estate, 

I  yen  though  the  amount  of  such  balance  is  not  determined.' 
§  188.  Surety  Liable  for  Interest,  Costs,  Etc. — Sureties  are 
usually  held  liable  for  interest  upon  sums  due  from  a  re- 
^ceiver  in  default,  as  well  as  for  the  principal,"*  but  their  lia- 
I  Bpility  in  this  respect  is  regarded  as  discretionary  by  the 
court.^  So,  in  a  case  where  the  receiver  was  notoriously 
bankrupt,  of  which  fact  the  parties  interested  in  the  estate 
had  knowledge  for  a  considerable  time,  and  had  taken  no 
steps  to  obtain  an  accounting,  the  court  excused  the  sure- 
ties on  his  bond  from  paying  interest  upon  the  amount 
for  which  he  was  in  default."  In  case  it  is  necessary  to  at- 
tach the  receiver,  in  proceedings  in  contempt,  for  not  ac- 
counting, and  to  institute  proceedings  for  his  removal,  the 
sureties  upon  his  official  bond  will  be  called  upon  to  pay  the 
costs  of  such  attachment  and  removal  proceedings,  to  the 
extent  of  their  obligation,  and  also  the  costs  attending  the 
appointment  of  a  successor.^  After  sureties  have  fully  paid 
the  balance  due  by  the  receiver,  they  may  protect  them- 
selves from  the  danger  of  having  a  judgment  enforced  upon 
his  recognizance,  by  obtaining  an  injunction." 

§  189.  Vacating  a  Recognizance ;  Payment  to  a  Solicitor. — A 
bill  to  have  a  recognizance  vacated  will  be  dismissed  unless 
fraud  be  shown,  and  it  be  made  to  appear  that  the  person  se- 
cured by  the  bond  is  connected  with  such  fraud,  or  unless 
it  very  certainly  appear  equitable  and  just  that  the  surety 
be  relieved.''     Where  a  receiver  who  was  indebted  to  the  es- 

tion  against  the  sureties  upon  the  ^  Dawson  v.  Raynes,  supra. 

bond  of  his  predecessor  in  the  office,  ^Maunsell  •».  Egan,  8  Ir.  Eq.  372, 

by  reason  of  whose  death  he  was  ap-  affirmed,  s.  c,  9  Ir.  Eq.,  283 ;   s.  o., 

pointed.  3  Jones  &  Lat.  (Ir.)  215. 

'  Ludgater  ®,  Channel!,  3  Mac.  &  ^  In  re  Herrick's  Minors,  supra.     • 

G.  175,  reversing  s.  o.,  15  Sim.  479.  'Hamilton    v.  Brewster,   3  Mol. 


2  Dawson  v.  Raynes,  2  Russ.  466.     407. 
^In  re  Herrick's  Minors,  3  Ir.  Ch. 
(N.  S.)  183. 
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tate  was  discharged  under  tlie  Insolvent  Debtors'  Act  in  Eng- 
land, and  the  surety  upon  his  bond  paid  the  amount  of  the 
indebtedness  to  the  solicitor  who  was  conducting  the  pro- 
ceeding against  him  to  enforce  payment,  the  court  refused 
to  discharge  the  proceedings  until  the  plaintiff  had  been 
duly  served  with  notice  of  the  motion  to  discharge,  on  the 
ground  that  the  payment  to  the  solicitor  was  not  sufficient. 
Upon  the  giving  of  the  notice,  and  the  failure  of  the  plain- 
tiff to  appear  in  opposition  to  the  motion,  the  discharge  was 
ordered.' 

§  190.  Reimbursement  of  the  Surety ;  How  jEar  He  is  Consid- 
ered an  Oflacer  of  the  Court. — That  a  surety  who  has  been  com- 
pelled to  pay  money  on  account  of  his  obligation  upon  a 
receiver's  bond  is  entitled  to  be  reimbursed  out  of  the  bal- 
ance in  the  receiver's  hands  was  decided  by  Lord  Eldon,  who 
said  : — "  As  the  receiver  is  an  officer  of  the  court,  and  the 
surety  is  so  in  a  sense,  if  there  is  anything  due  in  account 
between  them,  justice  requires  that,  upon  the  application  of 
the  surety,  he  shall  be  indemnified  for  what  he  has  paid  for 
the  receiver  out  of  the  balance  due  him."^  His  Lordship, 
in  the  same  case,  granted  a  motion  made  by  the  surety  of  a 
receiver  who  had  been  discharged  by  the  coiirt,  to  restrain 
him  from  appropriating  a  balance  due  him,  until  he  should 
pay  to  the  surety  money  advanced  on  his  account. 

And  where  a  surety,  by  way  of  protecting  himself  upon  his 
obligation,  obtains  from  the  receiver  part  of  the  funds  be- 
longing to  the  estate  in  his  keeping,  knowing  them  to  be 
such,  the  court  may  make  an  order  directly  against  him,  in 
the  same  suit,  requiring  him  to  return  them  into  court.  This 
order  was,  in  one  case,  based  upon  the  theory  that  the  surety 
was  within  the  jurisdiction  of  the  court  for  the  purpose,  on 
account  of  his  relation  to  the  fund  as  surety  and  because  he 
had  thereby  been  enabled  to  tamper  with  it.^ 

'  Mann  «j.  Stennett,  8  Beav.  189.  ^Seidenbach  v.   Denkenspiel,    U 

^Glossup  V.   Harrison,  3  Ves.  &    Lea.  (Tenn.)  297. 
Bea.  134. 
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CHAPTER  VII. 

OF  THE  BECEIVER's  TITLE  AND  POSSESSION. 


Of  the  Receiver's  Title. 

§  191.  In  General  of  the  Receiver's  Title. 

§  192.  Distinction  Between  Realty  and  Personalty  in  Respect  of  Title. 

§  193,  When  a  Formal  Assignment  will  be  Required. 

§  194.  As  to  Real  Property. 

§  195.  What  Property  Passes  Under  an  Assignment. 

§  196.  As  to  Trust  Property,  Choses  in  Action  and  Equitable  Interests. 

§  197.  The  Rule  in  Supplementary  Proceedings. 

§  198.  The  Effect  of  an  Irregular  or  Erroneous  Appointment. 

§  199.  The  English  Rule  Plerein. 

§  200.  At  what  Time  the  Receiver's  Title  Vests  and  His  Right  of  Posses- 
sion Accrues. 

§  201.  The  Same  Subject  Continued. 

§  202.  Limitations  Upon  the  Receiver's  Title. 
(a)  Liens. 

§  203.         The  Same  Subject  Continued. 

§  204.  (J)  Property  Exempt  from  Levy  of  Execution. 

§  205.  (c)  The  Proceeds  of  Insurance  Policies  upon  Such  Property,  and 
Claims  for  Damage  Thereto. 

§  206.  (d)  Trust  Funds,  Pensions,  Etc. 

§  207.  Effect  of  Levy  Under  an  Execution. 

§  208.  Set  Off. 

§  209.  The  Title  of  the  Receiver  PendenU  LiU. 

§  210.  Pending  Action  to  Dissolve  a  Partnership,  or  for  Divorce. 

§  211.  The  Title  of  a  Purchaser  as  Against  the  Receiver. 

§  212.  The  Title  of  an  Assignee  as  Against  the  Receiver. 

§  213.  The  Rights  of  an  Adverse  Claimant  as  Against  the  Receiver. 

§  214.  The  Same  Subject  Continued. 

§  215.  The  Receiver's  Remedy  by  Injunction. 

§  216.  The  Rule  as  to  Property    in  the  Possession  of  Third  Persons 
Under  Claim  of  Title, 

§  217.  Miscellaneous  Limitations  upon  the  Title  of  the  Receiver. 

§  218.  The  Effect  of  the  Death  of  the  Judgment  Debtor  Pending  Proceed- 
ings Supplementary  to  Execution. 

§  219.  The  Statute  of  Limitations. 

§  220.  The  Same  Subject  Continued. 
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II. 

Of  the  Receiver'^ s  Possession. 

§  221.  Of  the  Receiver's  Possession  in  General. 

§  222.  The  Receiver's  Possession  is  Not  Technically  Adverse  to  that  of 
Either  Party. 

§  223.  How  Far  the  Possession  of  the  Receiver  is  that  of -the  Party  who 
Ultimately  Recovers. 

§  224.  Interference  with  the  Receiver's  Possession, 
(a)  By  a  Third  Party. 

§  225.  A  Further  Application  of  this  Principle. 

§  226.   (b)  By  Another  Court. 

§  227.  The  Rule  where  the  Appointment  is  Irregular  or  Erroneous. 

§  228.  The  Receiver  is  Not  Subject  to  Garnishment. 

§  229.  The  Rule  Herein  in  Colorado,  Maryland  and  Elsewhere. 

§  230.  The  Court  will  Aid  its  Receiver  in  Obtaining  Possession  of  Prop- 
erty Subject  to  the  Receivership. 

§  231.  Certain  Limitations  Upon  the  Foregoing  Rule. 

§  232.  Conflict  of  Receiverships. 

§  233.  The  Rule  Herein  in  New  York. 

§  234.  The  Effect  of  Taking  the  Property  Out  of  the  Jurisdiction. 

§  235.  The  Effect  of  Appeals  and  of  Proceedings  to  which  the  Receiver  is 
Not  a  Party. 

§  236.  The  Effect  of  a  Decree  Discharging  the  Receiver. 

III. 

Of  Interference  with  the  Receitier;  Contempt  of  Cov/rt. 

§  237.  Interference  with  a  Receiver  is  Contempt  of  Court. 

§  238.  The  Same  Subject  Continued. 

§  239.  What  will  Amount  to  an  Interference. 

§  240.  Further  Illustration  Hereof. 

§  241 .  Contempt  on  the  Part  of  the  Defendant. 

§  242.  What  will  Not  Amount  to  a  Contempt  on  the  Part  of  the  Defendant. 

§  243.  The  Rule  Herein  where  the  Property  is  Without  the  Jui-isdiction. 

§  244.  Only  the  Court  Wherein  the  Receiver  is  Appointed  Can  Entertain  a 
Proceeding  for  Contempt. 

§  245.  What  Constitutes  Sufficient  Notice  of  the  Appointment  of  the  Re- 
ceiver Herein. 

§  246.  The  Rule  where  the  Appointment  is  Irregular  or  Erroneous. 

§  247.  The  Title  to  the  Property  Cannot  be  Adjudicated  in  Contempt  Pro- 
ceedings. 

§  248.  Contempt  on  the  Part  of  the  Receiver ;  Conflict  of  Receiverships. 

I. 

Of  the   Receiver's  Title. 
§  191.     In  General  of  the  Receiver's  Title.— In   the   earlier 
cases  there  is  to  be  found  considerable  discussion  of  the 
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question  of  tlie  receiver's  title  to  the  property  of  whicli  he  is 
put  in  charge.  The  common  law  courts  having  the  power  to 
appoint  a  receiver  only  by  virtue  of  enabling  statutes,  and  the 
Courts  of  Chancery  not  being  competent  to  deal  directly 
with  the  legal  title  to  property,  the  matter  of  the  receiver's 
title  came  to  be  regarded  a  difficulty.  Where  a  complainant 
in  a  court  of  equity  was  found  to  be  equitably  entitled  to  prop- 
erty, the  court  originally  did  not  assume  to  confer  upon  him 
the  legal  title  by  its  decree,  but,  by  a  proceeding  in  personam., 
required  the  respondent  to  transfer  the  legal  title,  either  by 
delivery  of  possession,  or  by  the  due  execution  of  a  convey- 
ance valid  at  law.  Subsequently  the  decree  of  the  court 
which  appointed  the  receiver,  was  sometimes  deemed  suffi- 
cient to  pass  the  title,  but,  as  a  rule,  this  was  the  result  of  a 
liberal  construction  of  an  enabling  statute.  Acting  on  this 
theory,  the  court  formerly  held  that  the  order  appointing  a 
receiver  did  not  pass  the  legal  title  to  the  property  of  the 
defendant,  but  that  the  court  would  compel  the  defendant  to 
convey  the  legal  title  by  an  assignment  effective  at  law.  Thus 
Chancellor  Walworth,  in  the  case  of  Wilson  v.  Wilson/ 
says : — "At  law  an  ordinary  receiver  was  not  considered  as 
having  the  legal  title,  so  as  to  authorize  him  to  institute  a 
suit  in  his  own  name  for  any  debt  or  demand  transferred  to 
him,  or  to  the  possession  or  control  of  which  he  was  entitled 
under  an  order  of  this  court,  until  the  act  of  April,  1845,  in 
relation  to  the  powers  of  receivers  and  of  committees  of 
hmatics  and  habitual  drunkards.     (Laws  of  1845,  p.  90.)" 

§  192.  Distinction  Between  Realty  and  Personalty  in  Respect 
of  Title.— At  this  point  a  distinction  was  made  between  real 
property,  tangible  personalty,  choses  in  action  and  equitable 
interests,  the  title  to  the  last  three  being  transferred  by  the 
decree,  but  the  title  to  real  property  passing  only  by  a  legal 
conveyance.  "And  even  this  act,"=^  continues  Chancellor  Wal- 
worth, "  does  not  appear  to  be  broad  enough  to  transfer  the 
E:  real  estate  to  the  receiver,  by  the  mere  order  of  the 


[ '  1  Barb.  Ch.  592,  594.  2  Laws  of  1845,  p.  90. 
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court,  and  without  an  actual  conveyance  from  the  party  to 
the  suit  in  whom  such  title  is  vested.'" 

So  also,  it  has  been  held  that  the  order  appointing  the  re- 
ceiver merely  transfers  such  title  to  the  equitable  interests 
iind  things  in  action,  as  the  defendant  had  when  the  suit 
was  commenced,  and  that  a  subsequent  assignment  by  him 
to  the  receiver  transfers  no  additional  or  greater  right  to 
the  latter,  the  effect  of  the  assignment  being  to  vest  in  the 
receiver  the  legal  title  to  that  in  which  he  already  had  the 
whole  equitable  interest.'' 

In  a  recent  case  the  New  York  Court  of  Appeals  held  that 
it  is  not  a  general  rule  that  a  receiver  can  take  title  from 
an  insolvent  person  or  corporation  only  by  a  formal  con- 
veyance. The  general  rule  is  otherwise,  as  in  the  case  of 
receivers  appointed  in  supplementary  proceedings,  and  re- 
ceivers and  assignees  in  bankrupt  proceedings,  and  in  nearly 
all  cases  of  the  appointment  of  receivers  of  insolvent  corpo- 
rations. The  title  of  a  receiver  to  real  and  personal  property 
in  such  cases,  both  in  this  country  and  in  England,  is  gener- 
ally statutory,  and  does  not  depend  upon  any  formal  convey- 
ance.' Where  a  partnership  is  in  the  course  of  dissolution, 
and  a  receiver  is  appointed  of  its  assets,  the  receiver  takes 
the  whole  equitable  title  to  the  partnership  property  without 
an  assignment,  and  represents  the  interests  in  such  property 
of  all  parties  to  the  suit  in  which  he  was  appointed.*  The 
court,  by  a  proceeding  for  contempt,  compelled  obedience 
to  its  decree,  and  prevented  an  interference  with  the  posses- 
sion of  the  receiver.^ 

§  193.     When  a  Formal  Assignment  will  be  Required. — As  has 

'  Wilson  V.  "Wilson,  mipra.     Ace.  ^  Iddings  v.  Bruon,   4  Sandf.  Ch. 

Storm  v.  Waddell,  2  Sandf.  Ch.  494 ;  223,  252. 

Iddings  ®.  Bruen,4  Sandf  .Ch.  223, 252  •''  Attorney  General  v.  Atlantic  Mu- 

and  417 ;  Wilson  v.  Allen,  6  Barb,  tual  Life  Ins.  Co.,  100  N.  Y.  279. 

542.    (Ty.  Albany  City  Bank  ?).  Scher-  -^  Tillinghast  «.  Champlin,  4  R.  I, 

merhom,  Clarke's  Ch.  CN.  Y.)  297;  173. 

Mann  «.  Pentz,  2  Sandf.  Ch.  257 ;  »  ^qq^   for  a  full  consideration  of 

Sconton  v.  Bender,  3  How.  Pr.  185  ;  this  subject,  the  concluding  sections 

Tillinghast  v.  Charaplin,  4  R.  1. 173.  of  this  chapter. 
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been  already  shown,  tlie  order  appointing  a  receiver  does 
not  in  general  confer  such  a  title  as  will  be  recognized  in  a 
court  of  law,  and,  in  order  to  enable  the  receiver  to  maintain 
an  action  in  such  a  court,  it  is  necessary  for  him  to  have  a 
title  that  will  be  recognized  there.  The  court  will,  therefore, 
often  order  the  defendants  to  execute  to  its  receiver  a  formal 
assignment  of  all  their  property, equitable  interests,  etc.,  "in 
order  to  enable  the  receiver  to  test  the  validity  of  any  as- 
signment, or  other  disposition,  they  might  have  previously 
made  of  their  property,  and  to  bring  a  suit  in  his  own  name 
in  cases  in  which  he  was  legally  authorized  to  sue  in  that  man- 
ner, either  at  law  or  in  equity.'"  And  this  may  be  required 
even  though  the  defendants  swear  that  they  have  no  prop- 
in  their  possession,  or  under  their  power  and  control.'' 


ej^ 


§  194.  As  to  Real  Property. — As  has  been  previously  stated 
the  order  appointing  a  receiver  does  not,  as  a  rule,  oper- 
ate to  confer  upon  him  any  title  to  real  property,  and  so  in 
order  to  vest  the  title  a  formal  conveyance  is  necessary.^  But 
even  in  the  case  of  a  conveyance  by  the  defendant,  the  re- 
ceiver gets  his  title  only  at  the  time  of  the  conveyance." 

In  the  case  of  Chautauque  County  Bank  v.  Eisley,^  the  de- 
fendant conveyed  his  property  to  a  receiver,  and  subse- 
quently a  judgment  creditor,  elder  than  the  one  at  whose 
suit  the  receiver  was  appointed,  levied  on  the  property  under 
an  execution  and  sold  it,  and  it  was  held  that  the  purchaser 
acquired  a  title  superior  to  that  of  the  receiver.  In  supple- 
mentary proceedings  also,  which  are  in  their  nature  essen- 
tially statutory,  a  conveyance  is,  in  general,  necessary  to 
vest  the  title  to  the  defendant's  real  estate  in  the  receiver, 
the  Legislature  hesitating,  upon  grounds  plainly  adequate, 
to  disturb  the  common  law  rule." 

^Chipman  v.   Sabbaton,  7  Paige,  Co.,  v.  Sandoval,  etc.,  Co.,  Ill  111. 

47.    Cf.   Fincke  v.  Funke,  25  Hun,  32 ;  Moak  v.  Coats,  33  Barb.  498. 

616.  Cf.  Porter  «. Williams,  9  N.  Y.  142. 

« Chipman  v.  Sabbaton,  mpra.  •»  Moak  v.  Coats,  33  Barb.  498. 

3  Wilson  «.  Wilson,  1  Barb.  Chan.  » 19  N.  Y.  369. 

592;   St.  Louis   &    Sandoval,  etc.,  « Scott «.  Elmore,  10  Hun,  68. 
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§  195.  What  Property  Passes  Under  an  Assignment. — When  a 
receiver  is  appointed  merely  of  the  money,  property,  things 
in  action  and  effects  of  the  defendant,  it  is  necessary  for 
him,  if  directed  to  execute  an  assignment  of  such  property, 
to  include  only  that  mentioned  in  the  order,  and,  under  the 
general  words  used,  only  the  property  and  effects  will  pass 
in  which  the  defendant  had  some  beneficial  interest  at  the 
commencement  of  the  action.  If  the  defendant  have  already 
executed  an  assignment  to  a  receiver  appointed  in  a  prior  suit, 
the  second  assignment  will  not  affect  the  propei-ty  covered 
by  the  first,  except  so  far  as  he  may  still  have  an  interest  in 
it ;  and  this  is  the  rule  in  order  that  the  second  receiver  may 
have  the  right  to  claim  from  the  first  any  proceeds  which 
are  not  needed  to  satisfy  the  claims  of  the  plaintiffs  in  the 
first  suit.' 

§  196.  As  to  Trust  Property,  Choses  in  Action  and  Equitable 
Interests. — It  is  not  necessary  that  the  assignment  should 
contain  an  express  reservation  of  property  which  is  held 
merely  in  the  character  of  trustee  for  others,  upon  a  valid 
and  subsisting  trust,  and  in  which  property  the  defendant 
has  no  beneficial  interest.  But  it  should  contain  an  excep- 
tion which  will  prevent  the  legal  title  to  property,  exempt 
by  law  from  sale  or  execution,  from  passing  to  the  receiver, 
the  reason  being  that  the  exemptions  vary  as  the  defend- 
ant is  or  is  not  a  householder,  and  are  also  subject  to 
waiver." 

A  right  of  action  for  injury  to  property  to  which  a  creditor 
may  resort  for  payment  of  his  debt,  and  which  is  lessened 
in  value  or  destroyed  by  such  injury,  is  a  chose  in  action 
which  should  be  included  in  the  assignment  to  a  receiver. 
But  a  right  of  action  for  a  personal  tort,  as  libel,  assault  and 
battery,  cannot  be  reached  by  a  creditor's  bill  and  will  not 
pass  to  the  receiver." 

It  has  been  held  than  an  assignment  to  a  receiver  resem- 

'Cagger«.Howard,1  Barb.Ch.368.        'Hudson  v.  Plots,  11  Paigo,  180. 
•Caggor  «j.    Howard,   mpra.     (If.     See  also  §§  221  c«  sej.  w/ra. 
Fitzhugh  t.  Everingham,  6  Paige,  29. 
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bles,  to  such  an  extent,  a  mortgage  for  the  payment  of  the 
judgment  and  costs,  that  when  that  is  satisfied  the  assign- 
)nent  ceases  to  be  of  any  force  and  no  re-assignment  is  nec- 
essary.^ Where  receivers  of  the  property  of  a  corporation 
are  appointed,  an  assignment  passes  its  rights  and  property 

trecisely  in  the  same  shape  and  condition,  and  subject  to  the 
ime  equities  under  which  they  were  held  by  the  corporation.* 
•e 


i 


197.  The  Rule  in  Supplementary  Proceedings. — The  most 
equent  exercise  of  the  power  of  appointing  receivers  was 
formerly  that  in  a  creditor's  suit,  an  equitable  remedy, 
hich  has  now  largely  given  place  to  a  statutory  proceeding 
t  law.  In  this  modern  statutory  action,  termed  a  proceed- 
g  supplementary  to  execution,  the  receiver's  title,  being 
wholly  statutory,  is  vested  in  him,  as  a  rule,  upon  compli- 
ance with  the  terms  of  the  order  by  which  the  appointment 
I  J  made.^  The  defendant  is  not  required  to  make  an  assign- 
lent,  inasmuch  as  the  order  transfers  his  title.* 
It  has  been  recently  held  by  the  New  York  Supreme 
lourt  that  the  title  of  a  judgment  debtor  to  real  property 
ests  in  the  receiver  appointed  in  supplementary  proceed- 
igs  from  the  time  of  filing  the  order,  or  a  certified  copy 
thereof,  in  the  office  of  the  clerk  of  the  county  where  the' 
property  is  situated.*  But  it  is  held  that,  as  to  property 
previously  transferred,  or  assigned,  by  the  debtor  in  fraud 
of  his  creditors,  the  receiver  obtains  no  title  under  the  or- 
der ;  he  merely  acquires  a  right  of  action  to  set  aside  the 
transfer.*  And  this  right  is  lost  if  an  assignee  in  bank- 
ruptcy be  appointed.'' 

1  Anderson    v.   Treadwell,    Edm.  ^  Smith  v.  Tozer,  11  N.  Y.   Civil 

Sel.  Cas.  201.  Proc.  Rep.  343  (1886).     Cf.  Wing  v. 

^  Receivers  v.  Paterson  Gas  Light  Disse,   15  Hun,   190 ;    Manning  v. 

Co.,  23  N.  J.  Law,  283.  Evans,  19  Hun,  500;  Fessenden  v. 

^Moak  V.   Coats,  33  Barb.   498;  Woods,  3  Bosw.  (N.  Y.)  550. 

Scott?).   Elmore,  10  Hun,  68;  Coo-  « Bostwick  v.    Menck,   40  N.  Y. 

ney  v.  Cooney,  65  Barb.  524.  383 ;  Olney  «.  Tanner,  10  Fed.  Rep. 

-» See  the  cases  last  cited  ;  Porter  101;  s.  o.  (affirmed),  21  Blatchf .  540 ; 

V.  Williams,  9  N.  Y.  142.    Cf.  Chau-  Miller  i).  Mackenzie,  29  N.  J.   Eq. 

tauque  Co.  Bank  v.  Risley,  19  N.  Y.  291. 

369.                 ^  7  Olney  v.  Tanner,  supra. 
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§  198.  The  Effect  of  an  Irregular  or  Erroneous  Appointment. — 
Tlie  effect  of  irregular  or  erroneous  appointments  of  receiv- 
ers will  be  considered  fully  in  the  sections  on  Contempt. 
It  is  generally  in  such  proceedings  that  the  question  arises, 
the  defendant  attempting  to  evade  the  effects  of  an  appoint- 
ment on  account  of  some  irregularities,  by  refusing  to  com- 
ply with  the  order.  Generally  speaking,  the  court  pays  no 
attention  to  such  objections,  deeming  them  to  be  made  in 
bad  faith.  As  a  rule  the  proper  way  in  which  to  get  rid  of 
an  irregular  or  erroneous  appointment  is  by  a  direct  pro- 
ceeding to  set  it  aside,  and  for  an  order  staying  the  proceed- 
ings under  it  in  the  meanwhile.' 

This  question  has  frequently  arisen  in  cases  where  the 
court  has  granted  an  injunction,  and  a  person,  holding  the  in- 
junction to  have  been  erroneously  or  improvidently  granted, 
has  paid  no  attention  to  it.  It  has  generally  been  held  a 
contempt  of  court  to  disregard  the  injunction  whether  it 
was  properly  granted  or  not.'' 


§  199.  The  English  Rule  Herein. — Lord  Truro  aptly  says  in 
Bussell  V.  East  Anglian  Railway  Co.^  that  "the  result  ap- 
pears to  be  this : — That  it  is  an  established  rule  of  this  court 
that  it  is  not  open  to  any  party  to  question  the  orders  of 
this  court,  or  any  process  issued  under  the  authority  of  this 
court,  by  disobedience.  I  know  of  no  act  which  this  court 
may  do,  which  may  not  be  questioned  in  a  proper  form,  and 
on  a  proper  application ;  but  I  am  of  opinion  that  it  is  not 
competent  for  any  one  to  interfere  with  the  possession  of  a 
receiver,  or  to  disobey  an  injunction,  or  any  other  order  of 
the  court,  on  the  ground  that  such  orders  were  improvident- 
ly made.     Parties  must  take  a  proper  course  to  question 

'Howards. Palmer, Walk.  (Mich.)  263;  Moat  t>.  Holbein,  2  Edw.  Ch. 

391  ;  Ames®.  Trustee  of  Binkenhead  188  ;  "Woodward  v.  Earl  of  Lincoln, 

Docks,  20Beav.  332 ;  Russell  v.  East  3  Swanst,  626  ;  Sullivan  v.  Judah,  4 

Anglian  R.  R.  Co.,  3  Mac.  &G.  104;  Paigo,   444;    Richards  v.   West,    3 

Gook  ®.  Citizens  Nat.  Bank,  73  Ind.  N.  J.  Eq.  456. 

256 ;  Richards  v.  People,  81  111.  551.  »3  Mac.  &  G.  104. 

2  People  V.   Sturtevant,  9  N.   Y. 
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their  validity,  but  wliile  they  exist  they  must  be  obeyed.  I 
consider  the  rule  to  be  of  such  importance  to  the  interests 
and  safety  of  the  public,  and  to  the  due  administration  of 
justice,  that  it  ought  on  all  occasions  to  be  inflexibly  main- 
tained. I  do  not  see  how  the  court  can  expect  its  officers  to 
do  their  duty,  if  they  do  it  under  the  peril  of  resistance,  and 
of  that  resistance  being  justified  on  grounds  tending  to  the 
impeachment  of  the  order  under  which  they  are  acting." 
Hr  In  this  country  where  a .  statute,  under  which  receivers 
^^ay  be  appointed  to  settle  the  affairs  of  banking  corpo- 
rations, requires  them  to  be  sworn,  it  has  been  held  that  the 
omission  to  be  sworn  does  not  vitiate  their  proceedings,  upon 
the  ground  that  they  are  officers  of  the  court  and  their  pro- 
ceedings are  subject  to  its  revision.' 


§  200.     At  What  Time  the  Receiver's  Title  Vests  and  His  Right 
Possession  Accrues. — Courts  have  been  involved  in  much  con- 
oversy  in  regard  to  the  question  as  to  when  the  defendant's 
tie  becomes  vested  in  the  receiver.     Courts  of  equity  have 
ways  insisted  strenuously  upon  the  doctrine  of  Us  pendens, 
and  yet  have  found  it  difficult  and  often  inequitable  to  en- 
force it.    But  the  courts  have  now,  as  a  rule,  came  to  the  con- 
clusion that  the  title  of  a  receiver,  on  his  appointment,  dates' 
back  to  the  time  of  granting  the  order,  even  though  certain 
preliminary  conditions  must  be  first  performed  and  the  re- 
ceiver remains  out  of  possession  pending  such  performance. 
This  is  the  result  of  the  theory  that  upon  the  commencement 
of  proceedings  for  the  appointment  of  a  receiver,  an  equita- 
ble lien  is  created  in  favor  of  the  plaintiff." 

Thus,  where  the  order  appointing  a  receiver  provided  that, 
before  acting,  he  should  give  security,  it  was  held  that  when 
the  security  was  perfected,  the  title  vested  in  him  as  of  the 
date  of  his  appointment  and  would  defeat  an  intermediate 
levy.^     But  if  the  levy  is  made  under  an  execution  issued  on 


I 


'  American  Bank  «.  Cooper,  54  Me.     494 ;  Smith  -y.  New  York  Consolida- 
438.  ted  Stage  Co.,  28  How.  Prac.  377. 

2  Storm  «.  Waddell,  2  Sandf.  Ch.        ^  Wilson  «.  Allen,   6  Barb.  542; 
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an  earlier  judgment  and  the  property  is  sold,  the  purchaser 
will  get  a  better  title  than  a  receiver  from  an  assignment 
subsequently  executed,  although  the  order  appointing  him 
was  made  before  the  levy.' 

§  201.  The  Same  Subject  Continued. — Where  a  suit  was 
commenced  to  set  aside  a  prefential  assignment  by  one  of 
the  partners,  who  -had  not  joined  in  it,  the  prayer  of  the  bill 
being  for  the  appointment  of  a  receiver,  and  the  court  made 
an  order  granting  a  receiver,  but  ordered  a  reference  to  se- 
lect a  suitable  person,  the  title  of  the  receiver  appointed  was 
held  to  date  back  to  the  order  of  reference,  and  so  defeated 
a  levy  made  in  the  meantime.^ 

But  where  there  is  an  appeal  from  the  order  appointing 
a  receiver  and  a  stay  of  proceedings  is  obtained,  the  receiver 
acquires  no  title  until  he  takes  possession  after  the  affirm- 
ance of  the  order, ^  and  the  receiver,  as  of  course,  can  not  act 
as  such  until  he  has  performed  all  the  conditions  precedent 
to  his  appointment,  such  as  giving  a  bond  and  any  other 
matter  required  in  the  order  of  appointment."  A  contrary 
rule  prevails  in  Maryland,  where  it  is  held  that  the  title  of 
the  receiver  does  not  vest  until  he  reduces  the  property  of 
the  defendant  to  possession.* 

Where  a  partner  makes  an  application  for  a  receiver  of 
the  co-partnership  effects,  for  the  purpose  of  liquidating  its 
debts,  it  has  been  held  that  the  court  will  compel  him  to  pay 
over  to  the  receiver  assets  collected  by  him  shortly  prior  to 
his  application."  And  where  the  order  appointing  a  receiver 
authorized  him  to  collect  the  rents  of  certain  property  and, 
if  necessary,  to  sue  for  them,  he  is  subrogated  to  the  defen- 


Steele  v.  Sturges,  5  Abb.  Pr.  442 
Maynard  v.  Bard,  67  Mo.  315. 

*  Chautauquo  Co.  Bank  v.  Risley 
19  N.  Y.  369;  Artisans  Bank  v. 
Tread  well,  34  Barb.  553. 

2  Rutter  V.  Tallis,  5  Sandf.  Super 
Ct.  (N.  Y.)  610;  Doming  v.  N.  Y 
Marble  Co.,   12  Abb.   Pr.  66.      Cf. 
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Farmers'  Bank  v.  Beaston,  7  Gill. 
&  J.  421 ;   In  re  Berry,  26  Barb.  55. 

2  Cole  V.  Cole,  55  Iowa,  70. 

4  Phillips  V.  Smoot,  1  Mackey,  478. 

^Farmers'  Bank  v.  Beaston,  7 Gill 
&  J.  421. 

« Murphy  v.  Du  Berg,  11  Abb.  N. 
C.  112. 
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dant's  title,  and  his  right  of  action  will  relate  back  to  the 
commencement  of  such  title.^ 

§  202.  Limitations  Upon  the  Receiver's  Title  ;  (a)  Liens. — It  is 
a  general  rule  that  the  receiver  obtains  title  subject  to  all  liens 
previously  required,  but  this  rule  is  applicable  only  to  prop- 
erty which  is  subject  to  levy  and  sale  under  execution.  As 
to  other  property  such,  for  example,  as  equitable  interests, 
the  commencement  of  the  action  for  the  appointment  of  a 
receiver  creates  a  lien  in  favor  of  the  plaintiff.'' 

In  New  York  where  the  Sheriff  levied  on  certain  personal 
property  under  an  execution  issued  on  a  judgment,  and  sub- 
sequently the  judgment  creditor  on  a  prior  judgment,  exe- 
cutions on  which  had  been  returned  nulla  bona,  instituted 
proceedings  for  examining  the  debtor,  and  a  receiver  ap- 
pointed in  that  proceeding  took  possession  of  the  property 
levied  on,  the  levy  having  been  made  after  the  commence- 
ment of  the  proceedings,  but  before  the  aj)pointment  of  the 
receiver,  it  was  decided  that  the  receiver  took  title  subject  to 
the  levy.^  Creditors,  who  have  obtained  a  lien  on  the  real 
property  of  a  debtor,  by  judgments  obtained  before  the  ap- 
pointment of  a  receiver,  may  maintain  an  action  to  discharge 
the  land  from  the  lien  of  a  mortgage  shown  to  be  fraudulent." 
And  property  held  as  collateral  security  for  a  contingent  lia- 
bility, as  that  of  indorser  of  a  note,  may  be  held  against  a 
receiver  appointed  during  the  pendency  of  an  administration 
suit.' 

§  203.  The  Same  Subject  Continued. — Where  a  bank  has 
retained  counsel  to  foreclose  a  mortgage  held  by  it,  and  sub- 
sequently a  receiver  is  appointed  of  the  assets  of  the  bank, 
the  lien  of  the  attorneys  for  services  rendered  in  that  action 

'  Hardwiek  v.  Hook,  8  Ga.  354.  Paige,  567 ;  Becker  -».  Torrence,  31 

2  Storm  V.  Waddell,   2  Sandf.  Ch.  N.  Y.  631 ;  Gere  v.  Dibble,  17  How. 

494.  516 ;  Van  Alstyne  v.  Cook,  25  Pr.  31. 

N.  Y.  489;  Davenports.  Kelly,  42  ^ Backer  v.  Torrance,   31  N.   Y. 

N.  Y,   193;    Lansing  v.  Easton,  7  631. 

Paige,   365;    Edmeston  v,   Lyde,  1  "Qere  v.  Dibble,  17  How.  Pr.  31. 

Paige,   637 ;    Coming  v.   White,    2  ^  Brady  v.  Furlow,  23  Ga.  613. 
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is  superior  to  the  title  of  the  receiver,  but,  it  seems,  will  not 
extend  to  services  rendered  in  other  actions  or  to  separate 
members  of  the  firm.'  As  a  general  rule  the  receiver  gets 
only  such  title  as  the  defendant  or  judgment  debtor  has 
to  the  estate  of  which  he  takes  possession.''  He  can  not 
maintain  replevin  for  property  reduced  to  possession  by 
creditors  under  levies,"  and  a  lien  for  unpaid  taxes  is  supe- 
rior to  his  title."  Where  one  is  in  possession  of  a  fund, 
which  he  is  entitled  to  hold  as  security  for  the  payment  of 
certain  notes  upon  which  he  is  an  accommodation  endorser, 
he  cannot,  where  no  danger  to  the  fund  is  shown,  be  re- 
quired, upon  the  death  of  the  person  for  whose  benefit  the 
endorsements  were  made,  to  pay  it  over  to  a  receiver  of  the 
intestate's  effects,  but  he  may  properly  have  possession  of 
it  until  the'payment  of  the  notes.  ^ 

§  204.  (h)  Property  Exempt  from  Levy  of  Execution. — In 
New  York  it  is  held  that  an  order  appointing  a  receiver  of 
the  property  of  an  insolvent  debtor  operates  to  transfer 
nothing  that  is  by  law  exempt  from  seizure  and  sale  under 
an  execution.  Thus  an  action  for  conversion  was  maintained 
where  a  receiver,  in  such  a  case,  claimed  possession  of  a 
horse  which  belonged  to  the  judgment  debtor,  and  was  ex- 
empt from  levy  of  execution,  the  court  holding  that  the  sale 
of  such  property  by  the  receiver  was  a  conversion  for  which 
the  debtor  might  have  his  action."  And  where  the  com- 
plainants in  a  creditor's  bill  demanded  that  certain  property 
should  be  subjected  to  the  payment  of  their  judgment,  un- 
der a  lien  acquired  by  the  levy  of  their  writ  of  fieri  facias, 

'  Bowling  Greon  Bank  t).   Todd,  ^  Conley  «.  Deere,  11  Lea  (Tenn.), 

64  Barb.  146.  274. 

^Crine  «.  Davis,   68  Ga.  138;  In  4  Central  Trust  Co.  «.   Wabash, 

re  North  America Gutta Percha  Co.,  St.  Louis,  etc.,  R.   R.  Co.,  26  Fed. 

17  How.  Pr.  549 ;  s.  o.  9  Abb.  Pr.  Rep.  11 ;  Union  Trust  Co.  ®.  Weber, 

79 ;  Rich  X),  Loutrel,   18  How.  Pr.  96  111.  346. 

121  ;  Bell  '0.  Shibley,  33  Barb.  610;  "Brady  «.  Furlow,  22  Ga.  613. 

Van    Roun  «.    Superior  Court,   58  « Finnin  «.  Mallory,  33  New  York 

(>al.  358 ;  Lorch  v.  Aultman.  75  Ind.  Super.  Ct.  382. 
162.     But  see  Clark  «.  Brockway, 
3  Keyeft  (N.  Y.),  13. 

156 


P 


\ 


i 


CHAP.   VII.]  TITLE  AND   POSSESSION.  §   206 

and  by  the  service  of  process  under  their  bill,  and  the  re- 
ceiver of  the  owner,  intervening,  showed  a  prior  lien  and  an 
I'  ^assignment  by  the  owner  to  satisfy  prior  judgments,  it  was 
■  ^held  that  the  complainants  were  not  entitled  to  priority  on 
the  ground  claimed.'  Where,  however,  the  defendant  is  or- 
dered to  deliver  his  property  to  a  receiver,  if  it  is  alleged 
that  the  defendant  has  fraudulently  assigned  to  an  insolvent 
assignee,  the  plaintiff  should  apply  to  have  the  receivership 
extended  to  such  assignee." 

^K  §  205.  (c)  The  Proceeds  of  Insurance  Policies  Upon  Such  Prop- 
erty and  Claims  for  Damage  Thereto. — The  general  rule  that  the 
receiver  does  not  take  title  to  property  exempt  by  law  from 
levy  and  sale  under  execution  by  virtue  of  the  order  of  his 
appointment,  has  been  extended  to  include  the  proceeds  of 
insurance  policies  upon  such  property  when  damaged  or  de- 
itroyed,  and  to  all  causes  of  action  arising  from  injury  to 
the  same.^ 

In  neither  case  does  the  debtor  voluntarily  part  with  his 
property,  and  so  cannot  be  said  to  waive  any  claim  to  the 
exemption.  In  Cooney  v.  Cooney*  the  receiver's  motion  for 
an  order  directing  the  defendant  to  execute  an  assignment 
to  him  of  a  policy  of  insurance  upon  property  exempt  by 
law  from  levy  of  execution  which  had  been  destroyed,  and 
of  all  claims  arising  thereunder,  was  denied,  the  court  hold- 
ing that  the  insurance  company  was  liable  to  replace  the 
property,  or  to  pay  its  value  in  money,  and  that  the  defend- 
ant had  a  reasonable  time,  after  it  had  elected  to  pay  in 
money,  to  replace  the  articles  destroyed  if  he  had  not  used 
other  means  for  that  purpose.  And  this  rule  applies  whether 
the  property  be  destroyed  before  or  after  the  appointment 
of  the  receiver.^ 

'  Swift's  Iron  &    Steel  Works  v.  Sands  t.   Roberts,  8  Abb.  Pr,  343 ; 

Johnsen,    26  Fed.    Rep.    828,  880.  Andrews  v.   Rowan,   28  How.  Pr. 

(1886.)  126. 

'^Cassilear  v.  Simmons,  8  Paige,  * 65  Barb.,  524. 

273.  5  Sands   v.   Roberts,  8  Abb.   Pr. 


i-: 


3 Cooney  v.  Cooney,  65  Barb.  524  ;     343. 
Tillotson  V.  Wolcott,  48  N.  Y.  188 ; 
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The  same  principle  has  been  extended  to  causes  of  action 
for  damages  to,  or  conversion  of,  exempt  property,  the  rea- 
son being  that  the  cause  of  action  grows  out  of  an  injury 
to  property  which  the  creditor  can,  in  no  case,  apply  to 
the  payment  of  his  debt.  In  the  case  of  a  conversion,  the 
judgment  debtor  has  plainly  the  option  to  sue  for  damages 
or  to  bring  an  action  in  replevin  to  recover  the  specific 
property.  In  Hudson  v.  Plets'  the  plaintiff  asked  for  an  at- 
tachment against  the  debtor  for  contempt,  upon  the  gi'ound 
that  he  had  been  guilty  of  a  breach  of  the  usual  injunction, 
contained  in  the  order  appointing  the  receivers,  in  bringing 
an  action  to  recover  damages  for  an  injury  to  property 
which  was  exempt  from  execution ;  but  the  court  held  that 
there  was  no  breach,  for  the  reason  that  the  exemption 
would  be  useless  if  the  creditor  could  seize  such  property 
and  sell  it  under  an  execution. 

§  206.  (d)  Trust  Funds,  Pensions,  Etc. — Where  the  judg- 
ment debtor  is  entitled  to  the  income  of  certain  trust  funds, 
without  having  possession  or  control  of  the  fund,  the  re- 
ceiver is  entitled  only  to  such  portion  of  the  income,  if  any 
there  be,  as  can  be  shown  to  be  not  necessary  for  the  proper 
maintenance  of  the  cestui  que  trust'^         ^ 

The  court  will  not,  and  can  not,  infer  that  any  such  surplus 
exists,  and  it  will  be  necessary  for  the  complainant  to  pre- 
sent, by  proper  averments,  such  a  fact  in  his  pleading,  and 
any  omission  to  do  so  is  a  substantial  defect  of  which  ad- 
vantage may  be  taken  by  a  demurrer.'  But  in  New  York, 
in  Campbell  V.  Foster,"  it  was  held  that  "  property  held  in 
trust  for  the  debtor  where  the  trust  has.  been  created  by, 
and  ttie  fund  so  held  in  trust  has  proceeded  from,  some  per- 
son other  than  the  debtor  himself"  could  not,  under  any 
circumstances,  be  reached  by  a  creditor  in  supplementary 
proceedings,  and  strong  doubts  were  expressed  whether^  im- 

'  11  Paigo.  180.  McEwen  v.  Brewster,  17  Hun,  223; 

'  Graff  V.  Bonnett,  31    N.   Y.   9  ;     Manning  v.  Evans,  19  Hun.  500. 
Campbell  «.  Foster,  35  N.  Y.  361 ;        ■' Graff©.  Bonnett,  31  N.  Y.  9,  15. 

*  35  N.  Y.  361. 
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er  the  general  principles  of  equity  jurisprudence,  the  Court 
f  Chancery  had  any  power  to  reach  such  a  fund,  whether 
t  consisted  of  the  income  of  real  or  personal  estate.     And 
ubsequently  in  the  same  State,  in  Williams  v.  Thorn,'  it  was 
ain  decided  that  where  the  debtor  was  a  beneficiary  un- 
cler  a  trust,  by  which  he  received  the  income  of  certain 
property,  and  an  execution  was  issued   on  a  judgment  ob- 
tained against  him,  and  returned  unsatisfied,  the  creditor 
ould  maintain  an  action  to  recover  only  the  surplus  over 
hat  was  necessary  for  the  suitable  support  and  maintenance 
of  the  beneficiary  and  those  dependent  upon  him.     But  in 
McEwen  v.  Brewster^  it  was  intimated  that,  while  such  sur- 
plus could  not  be  reached  by  a  receiver  in  supplementary 
proceedings,  a  direct  action  might  be  brought  to  subject  it 
to  the  payment  of  the  debt.^ 

In  Nagle  v.  Stagg^  it  was  decided  that  a  receiver  was  not 
entitled  to  moneys  due  to  a  debtor  for  a  pension,  and  the 
court  said : — "A  pension  is  an  allowance  without  considera- 
tion, and  the  payments  of  it  are  not  made  pursuant  to  any 
contract  or  obligation,  but  each  payment  is  voluntary  and 
may  be  withheld  by  the  government  that  grants  it,  pursuant 
to  the  conditions  attached  to  the  grant.  The  debtor  has  no 
property  in  any  payments  to  be  made  on  account  of  the 
pension,  before  actual  payment.  Any  sum  already  paid  on 
account  of  the  pension  to  the  debtor,  or  accrued  prior  to  the 
appointment  of  the  receiver,  may  be  seized  by  the  latter 
when  such  sum  has  been  actually  paid  to  the  debtor,  but  not 
before." 

§  207.  "E&Qf^  of  Levy  Under  an  Execution. — Receivers  are  not 
entitled  to  the  rights  of  hona  fide  purchasers  of  the  property 
of  which  the  court  places  them  in  charge,  and,  as  a  rule, 
they  get  no  better  title  than  the  former  owner,  but  it  is  nev- 
ertheless held  that  if,  in  the  time  between  the  appointment 
of  a  receiver  and  the  time  when  he  takes  possession,  a  judg- 
ment creditor  levies  on  the  property,  even  though  without 

'  70  N.  Y.  270.  3  Manning  v.  Evans,  19  Hun,  500. 

2 17  Hun,  233.  *  15  Abb.  Pr.  (N.  S.)  348. 

159 


§   207  LAW   OF  RECEIVERS.  [CHAP.   VII. 

fraud  or  collusion  with  the  debtor,  such  levy  is  not  a  lien  su- 
perior to  that  of  the  receiver's  title.' 

In  Steele  v.  Sturges''  the  order  appointing  a  receiver  re- 
quired him,  before  entering  upon  his  duties,  to  give  security 
for  their  due  performance.  After  the  making  of  the  order, 
but  before  the  receiver's  bond  had  been  filed,  the  sheriff 
levied  on  some  of  the  debtor's  property.  It  was  held  that 
when  the  bond  was  filed  the  sheriff  must  surrender  posses- 
sion. But  if  the  judgment  was  obtained  before  the  appoint- 
ment of  the  receiver,  he  takes  subject  to  those  judgments, 
and  if  he  take  possession  of  the  property  subsequently  to 
a  levy,  he  must  account  to  the  sheriff  for  the  amount  there- 
of." In  the  case  of  the  Chautauque  County  Bank  v.  Eisley* 
there  was  an  action  of  ejectment  brought  to  recover  certain 
real  property,  the  common  source  of  title  being  one  S,  who 
had  assigned  his  estate  for  the  benefit  of  creditors.  The  as- 
signment was  set  aside  as  fraudulent  by  a  creditor  who  had 
obtained  a  judgment  subsequent  to  it,  and  a  receiver  was 
appointed,  to  whom  S  made  an  assignment.  This  receiver 
sold  to  the  defendant's  lessor,  and  the  plaintiff  claimed  title 
under  a  sheriff's  sale  subsequent  to  the  sale  to  the  defend- 
ant's lessor,  under  a  judgment  recovered  before  the  filing  of 
the  bill.  To  this  action  the  second  judgment  creditor  was  a 
stranger.  The  plaintiff's  title  was  held  superior  to  defendant's, 
it  being  further  held  that  the  purchaser  from  the  receiver 
took  by  virtue  of  the  assignment  subject  to  prior  liens,  but 
free  from  liens  held  by  the  parties  to  the  suit.^ 

In  Wiswall  v.  Sampson,"  in  an  action  of  ejectment,  the 
plaintiff  below,  defendant  in  error,  claimed  title  through  an 

'  Gouverneur  v.  Warner,  2  Sandf.  3  Rjch   ^.    Loutrel,    9  Abb.   Pr. 

Super.  Ct.  624;  Fesseiiden  t\  Woods,  356  ;  s.  o.,  18  Plow.  Pr.  121 ;   In  re 

3 Bosw.  (N.  Y.)  550;  Rich  i\  Loutrel,  American    Gutta    Percha   Co.,  17 

9  Abb.  Pr.  (N.  Y. )  356 ;  s.  c. ,  18  How.  How.  Prac.  549.     Cf.  Rutt^r  «.  TaK 

Pr.  121 ;  Steele  v.  Sturges,  5  Abb.  Pr.  lis,  5  Sandf.  Super.  Ct.  610. 

442;  In  re.  North  American  Gutta  '♦19:^.  Y.  369. 

Percha  Co. ,  17  How.  Pr.  549.  Cf.  Van  ^  Cf.  Artizans'  Bank  v.  Treadwell, 

Alstyne  v.  Cook,  25  K.  Y.  489.     See  34  Barb.  553. 

also  §  224  infra.  « 17  How.  (U.  S.)  52. 

8  5  Abb.  Pr.  442. 
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execution  sale  founded  on  a  judgment,  and  the  defendant 
througli  a  sale  by  a  receiver  appointed  in  proceedings  on  a 
judgment  subsequent  to  that  on  which  the  execution  had 
been  issued.  The  execution  sale,  however,  was  later  than 
the  appointment  of  the  receiver,  and  the  sale  was  declared 
invalid  and  void,  the  court  saying  "  that  while  the  estate  is 
in  the  custody  of  the  court,  as  a  fund  to  abide  the  result  of 
a  suit  pending,  no  sale  of  the  property  can  take  place,  either 
on  execution. or  otherwise,  without  the  leave  of  the  court  for 
that  purpose."  As,  of  course,  the  receiver's  title  is  superior 
to  a  subsequently  docketed  judgment.* 

^»  §  208.  Set-Oflf. — In  Clark  v.  Brockway''  it  appears  that  one 
William  Sherman,  on  September  1, 1856,  made  a  general  as- 
signment for  the  benefit  of  his  creditors ;  on  October  13,  fol- 
lowing, the  assignment  was  set  aside,  at  the  suit  of  a  creditor,  as 
fraudulent,  and  a  decree  to  that  effect  was  entered  on  October 
13,  1857,  directing  the  payment  of  the  creditor's  claim,  and 
appointing  one  Clark  receiver.  Between  the  commencement 
of  this  suit  and  the  entry  of  the  decree,  Brockway  delivered 
to  the  assignees,  as  such,  two  promissory  notes,  which  subse- 
quently passed  into  the  hands  of  the  receiver ;  but  prior 
thereto  he  had  become  the  owner  of  a  promissory  note 
made  by  Sherman  before  he  made  the  assignment,  on  which 
he  recovered  judgment  on  October  22,  1857.  It  was  held 
that  he  was  not  entitled  to  have  the  judgment  in  his  favor 
set  off  against  one  on  his  notes  obtained  at  the  suit  of  the 
receiver,  because  that  would  have  operated  to  give  him  a 
preference  over  the  creditor  on  whose  application  the  re- 
ceiver had  been  appointed.  As  to  the  right  of  set-off  in 
general  in  these  cases  there  seems  to  be  much  doubt  and  un- 
certainty in  the  decisions.  On  the  one  hand,  it  is  held  that 
the  right  does  not  exist,  upon  the  ground  that  the  estate  of  a 
debtor  is  a  trust  fund  in  the  hands  of  the  receiver  for  the  ben- 
efit of  all  the  creditors,  and  that  if  any  one  creditor  were  to 

I'  Jermain  t.  Hendricks,  100  N.  Y.     Jackson  v.  Lahee,  114  111.,  287 ;  Mc- 
'9 :  s.  c. ,  a  N.  E.  Rep.  193  (N.  Y.  Ct.     Gowan  v.  Myers,  66  Iowa,  99. 
pp);  Edwards «. Norton, 55  Tex.405;         ^  3  Keyes  (N.  Y.),  13. 
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be  allowed  to  set  off  his  own  debts,  he  would  by  so  much 
obtain  a  preference.  Accordingly  there  is  a  line  of  cases  to 
the  effect  that  the  creditors  must  pay  into  the  fund  all  the 
debts  owed  to  it,  and  then  that  this  fund  may  be  divided 
proportionately  among  all,  paying  all  the  claims  wholly  or 
in  part  as  the  amount  of  the  fund  will  admit.  A  distinc- 
tion may  be  drawn  between  cases  where  the  action  is  for  the 
benefit  of  all  the  creditors,  and  those  in  which  it  is  for  the 
benefit  of  only  one  or  more.  Sometimes  the  bill  is  filed  for 
and  in  behalf  of  all  the  creditors,  and  then  it  seems  plain 
that  the  right  of  set-off  should  not  be  allowed.'  But  where 
the  complainant  seeks  the  appointment  of  the  receiver  sim- 
ply as  a  means  of  obtaining  possession  of  the  property  of 
the  debtor,  not  intending  that  any  creditor  other  than  him- 
self shall  receive  any  benefit,  then  the  right  should  be  al- 
lowed, especially  when  the  other  creditors  are  strangers  to 
the  suit  and  have  no  notice  of  its  pendency.  It  can,  how- 
ever, hardly  be  said  that  the  cases  sustain  this  distinction.' 

§  209.  The  Title  of  the  Receiver  Pendente  Lite. — Where  ac- 
tions are  brought  to  try  the  title  to  specific  property,  or  the 
business  of  a  partnership  is  to  be  wound  up,  or  a  corpora- 
tion to  be  formally  dissolved,  and  it  is,  for  any  reason,  proper 
or  necessary  to  preserve  the  property  from  waste  or  deter- 
ioration pending  the  action,  it  is  the  usual  procedure  to  ap- 
ply to  the  court  for  the  appointment  of  a  receiver,  whose 
duty  it  shall  be  to  take  into  his  possession  all  the  property 
which  is  involved  in  the  controversy  or  other  proceeding, 
and  preserve  it  subject  to  whatever  final  decree  may  be  made. 
The  title  of  such  a  receiver  is  clearly  and  concisely  defined 
by  Andrews,  J.,  in  Keeney  v.  Home  Insurance  Company :" — 
"A  xeceiyeic  pendente  lite  is  a  person  appointed  to  take  charge 
of  the  fund  or  property  to  which  the  receivership  extends 
while  the  case  remains  undecided.     The  title  to  the  property 

'  Haxton  t).  Bishop,  3  Wend.  13.  Nelson,  21  N.  Y.  158  ;    Holbrook  t. 

'^  In  re  Receiver  of  Middle  District  Ileceiver  of  American  Fire  Insur- 

Bank,  1  Paige,  585 ;  Berry  «?.  Brett,  ance  Co.,  6  Paige,  220. 

6  Bosw.   (N.  Y.)  627;  Lawrence  v.  ^11  N.  Y.  396,  401. 
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not  changed  by  tlie  appointment.  The  receiver  acquires 
lo  title,  but  only  the  right  of  possession  as  the  officer  of  the 
jourt.  The  title  remains  in  those  in  whom  it  was  vested 
?^hen  the  appointment  was  made.  The  object  of  the  ap- 
)ointment  is  to  secure  the  property  pending  the  litigation, 

that  it  may  be  appropriated  in  accordance  with  the  rights 
>f  the  parties,  as  they  may  be  determined  by  the  judgment 

the  action.'" 

§  210.  Pending  Action  to  Dissolve  a  Partnership,  or  for  Di- 
rce. — So  where  an  action  was  brought  to  dissolve  a  part- 
ership,  and  one  of  the  co-partners  was  appointed  receiver, 
pendente  lite,  of  the  partnership  property,  it  was  held  that 
e  appointment  of  the  receiver  wrought  no  change  in  the  title 
,  or  possession  of,  the  property,  and  that  therefore  a  policy 
f  insurance  thereon,  containing  a  condition  that  a  sale  or 

transfer,  or  any  change  in  the  title  or  possession  would  in- 

^^fcalidate  the  policy,  was  not  thereby  avoided.^     And  where 
^^fc  receiver  is  appointed  over  the  personal  estate,  and  of  the 
^Hents  and  profits  of  the  real  estate,  of  a  husband  at  the  in- 
^Htance  of,  and  for  the  benefit  of,  the  wife,  suing  for  a  limited 
^^^ivorce,  and  to  compel  the  payment,  or  security,  of  alimony 
granted  by  the  court,  the  title  to  the  realty  does  not  vest  in  the 
receiver,  who  is  entitled  to  the  possession  only,  and  who  has 
no  other  powers  than  those  specially  conferred  on  him  by  the 
court.     He  is,  moreover,  not  entitled  to  a  judgment  declaring 
void  a  conveyance  made  by  the  husband  subsequently  to  his 
appointment,  even  though  fraudulent,  and  made  with  an  in- 
tent to  conceal  the  property.^ 

In  the  absence  of  any  statutory  provision  on  the  subject, 

'  Citing  Skip  ®.  Harwood,  2  Atk.  ^  Foster  n.  Townshend,  68  N.  Y. 

564 ;  Gresley  v.  Addrally,  1  Swanst.  203.  Cf.  Parker  «.  Browning,8  Paige, 

573;  Thomas  «.  Bagstock,  4  Russ.  388;  Vincent  ■».   Parker,  7  Id.  65; 

^5;  Bertrand  •».   Davies,   31  Beav.  Iddings    «.    Bruen,    4    Sandf.    Ch. 

436;  Green  ®.   Bostwick,   1  Sandf.  417;     Fincke  v.    Funke,   25    Hun. 

Ch.   195 ;   Swigerly  «.   Fox,  75  Pa.  616 ;   Glenn  ®.  Busey,  3  Cent.  Rep. 

St.  112 ;  Kerr  on  Receivers,  158.  283. 

i^  Keeney  «.  Home  Ins.  Co.  71  N. 
pr.  396. 
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real  estate  is  vested  in  a  receiver  only  by  a  conveyance  to 
him,  and  the  mere  power  to  appoint  a  xeceiyQic  jpendente  lite, 
to  preserve  property,  does  not  include  the  power  to  author- 
ize him  to  sell  and  convey  real  estate.' 

§  211.  The  Title  of  a  Purchaser  as  Against  the  Receiver. — 
Under  the  old  Chancery  practice  a  purchaser  from  the  defen- 
dant, with  notice  of  a  proceeding  for  the  appointment  of  a 
receiver,  took  subject  to  the  title  of  the  receiver  when  ap- 
pointed.' But  this  rule  is  not  extended  to  a  hona  fide  pur- 
chaser without  notice,  whether  of  real  or  personal  property. 
Accordingly  where  an  order  was  made  containing  an  in- 
junction restraining  the  debtor  and  others,  until  the  final  de- 
termination of  the  action,  from  transferring  or  selling  cer- 
tain shares  of  the  capital  stock  of  a  company  and,  subse- 
quently to  the  appointment  of  a  receiver,  th»  shares  were 
sold  in  open  market,  by  direction  of  pledgees,  for  less  than 
their  real  value,  it  was  held  that  the  purchaser  obtained  a 
good  title.'  In  Moak  v.  Coats,'  the  same  principle  was  ap- 
plied to  a  hona  fide  purchaser  of  real  property,  without  no- 
tice, but  before  a  conveyance  to  the  receiver  had  been  exe- 
cuted and  put  upon  record.  It  has  been  held  by  the  New 
York  Court  of  Appeals,  that  where  a  receiver  of  the  rents 
and  profits  only  has  been  appointed,  he  does  not  take  any 
title  to  the  property,  although  entitled  to  the  possession, 
and  so  that  a  transfer  of  the  legal  title,  whether  by  grant  or 
under  a  foreclosure,  is  not  adverse  to  his  possession,  and  is 
allowable.* 

§  212.  The  Title  of  an  Assignee  as  Against  the  Receiver. — 
Where,  after  the  appointment  of  a  receiver,  an  assignee  in 

•  St.  Louis  &  Sandoval,  etc.  Co.  -p.  the  failure  to  record,  in  the  proper 
Sandoval,  etc.  Co.,  Ill  111.  32.  county,  a  chattel  mortgage,  given  in 

'  Weed «.  Snull,  3  Sandf.  Ch.  273.  good  faith,   did  not    render  it    in- 

^  Dudley  «.  Gould,  6  Ilun,  97.  valid  as  against  the  assignee  of  the 

*  33  Barb.  498.  mortgagor.     See  further  §  224  infra. 
5  Foster  v.  Townshend,  2  Abb.  N.  As  to    conflict    between   receivers, 

C.  29,  45.     Cf.  Shaw  «.  Glen,  37  N.     see  §  226  infra. 
J.   Eq.   32,  where  it  was  held  that 

164 


CHAP.   VII.]  flTLE   AND   POSSESSION.  §   213 

)ankruptcy  is  appointed,  it  is  held  by  the  English  Court  of 
Jhancery  that  the  receiver's  title  and  right  of  possession  is 
no  wise  impaired,  the  court  saying  that  the  appointment  of 
receiver  "  is  a  discretionary  power  exercised  by  this  court 
ith  as  great  utility  to  the  subject  as  any  sort  of  authority 
lat  belongs  to  it,  and  is  provisional  only  for  the  more 
)eedy  getting  in  of  a  party's  estate,  and  securing  it  for  the 
benefit  of  such  person  who  shall  be  entitled,  and  does 
tot  at  all  affect  the  right." '  The  question  has  not  arisen, 
far  as  known,  in  this  country  precisely  in  this  way,  but  it 
las  been  here  decided  that  where  an  insolvent  submits  to 
le  appointment  of  a  receiver,  at  the  instance  of  some 
^f  his  creditors,  he  can  not,  by  a  subsequent  assignment, 
[ive  preference  to  certain  other  creditors  as  to  what  may 
imain  in  the  receiver's  hands  after  the  satisfaction  of  those 
i,t  whose  insteince  the  receiver  was  appointed  ;  the  assets  in 
such  a  case,  it  is  said,  are  in  the  hands  of  a  court  of  equity 
for  .equitable  distribution." 

But  an  assignee  for  the  benefit  of  creditors  will  not  be 
compelled  to  pay  the  assets  over  to  a  receiver  subsequently 
appointed  upon  a  summary  application  to  the  court." 

§  213.  The  Rights  of  an  Adverse  Claimant  as  Against  the  Re- 
iver.— As  soon  as  a  receiver  obtains  possession  of  property 
it  is  said  to  be  in  custodia  legis,  and  the  court  will  not  allow 
it  to  be  interfered  with,  upon  the  ground  that  a  court  with 
equity  powers  offers  an  adequate  remedy  for  any  mistake  on 
the  part  of  the  receiver.  The  court  will,  upon  a  motion 
showing  sufficient  reason,  make  an  order  allowing  the  claim- 
ant to  bring  an  action  against  the  receiver,  or  may  allow 
him  to  be  examined  in  his  own  behalf.  The  latter-  is  regard- 
I  ed  as  the  more  desirable  practice,  but  where  the  claim  is  con- 
*  tested  the  former  is  often  adopted."     Thus  where  a  receiver 

'  Skip  ®.  Harwood,  3  Atk.  564,  per        ''Ames    v.    Trustees    of    Birken- 

Lord  Hardwicke.  head  Docks,  20  Beav.   332 ;  Riggs 

5  McGowan  v.  Myers,  66  Iowa,  99.  v.  Whitney,  15  Abb.    Pr.  388  ;  Rus- 

3 Coleman  «.    Salisbury,    52    Ga.  sell  ?).  East  Anglian  By. Co.,  3  Mac. 

470.  &  G.  104  ;  Noe  v.  Gibson,  7  Paige, 
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was  appointed  of  part  of  the  rents  and  profits  of  real  prop- 
erty, the  remainder  belonging  to  a  stranger  to  the  suit  in 
the  right  of  his  wife,  who  made  application  to  have  that  part 
paid  over  to  him,  in  which  application  the  wife  came  in  and 
claimed  it  on  the  ground  that  she  had  commenced  a  suit  for 
a  divorce  and  a  restoration  of  her  property  in  the  possession 
of  her  husband,  the  court  refused  to  decide  the  question  be- 
tween them,  but  directed  the  receiver  to  pay  the  money  into 
court  to  await  such  order  or  decree  as  might  be  made  in  the 
suit  for  divorce.'  And  generally  where  the  receiver  has  in 
his  possession  property  or  funds  which  are  claimed  by  per- 
sons not  parties  to  the  action,  application  may  be  made  to 
the  court,  by  petition  or  motion,  for  an  order  directing  the 
receiver  to  deliver  the  property  or  fund  to  the  rightful 
owner.'' 

§  214.  The  Same  Subject  Continued. — A  court  will  not  al- 
low property  which  has  come  into  the  possession  of  its. re- 
ceiver to  be  reclaimed  by  an  action  of  trespass."  Neither 
can  an  action  of  ejectment  be  brought  against  a  receiver 
without  leave  of  the  court  first  obtained."  Nor  is  such  an  ac- 
tion permitted  to  be  prosecuted  in  another  court,  but  the 
remedy  must  be  sought  against  the  receiver  in  the  action  in 
which  he  is  appointed. **  A  court  will  even  declare  void  a 
sale  made  under  an  execution  issued  on  a  judgment  ob- 
tained before  the  appointment  of  a  receiver  where  the 
land  was  levied  on  subsequently  thereto."    And  it  has  been 

513 ;     Eveljm    v.    Lewis,    3    Hare,  8  Paige,  388   (per  Walworth,  Chan- 

472 ;  De  Winton  v.  Mayor  of    Bre-  cellor),  and  §  224,  infra. 

con,  28  Beav.  200 ;  Ex  parte  Coch-        '  Vincent  v.  Parker,  7  Paige,  65. 

rane,  L.  R.,20  Eq.  282;    Brooks  v.        ^Riggs  v.  Wiiitney,    15  Abb.  Pr. 

Greathod,  1  Jac.  &  Walk.  176 ;  Vin-  388.    Cf.  Evelyn  v.  Lewis,  3  Hare, 

cent  V.  Parker,  7  Paige,   65 ;    Ver-  472. 

mont  &  Canada  R.  R.  Co.  v.  Ver-        ^  Ex  parte  Cochrane,  L.  R.,  20  Eq. 

mont  Central  R.  R.  Co.,  46  Vt.  792 ;  282.   In  re  Day,  34  Wis.  638.  . 

Spinning  v.  Ohio  Life  Insurance  &        "Angel  ®.  Smith,  9  Ves.  335. 

Trust  Co.,  2  Disney,  368;  Brien  v.         ^^Fort  Wayne,  M.  &  C.  R.  R.  Co. 

Paul,  3  Tenn.  Chan.  357.  Cf.  Skinner  v.  Mellet,  92  Ind.  535. 

«.  Maxwell,  68  N.  C.  400.     And  see,         «Wiswall    «.   Sampson,  14  How. 

further,  dicta  in  Parker  «.  Browning,  (U.  S.)  52.     Cf.  §§  204,  207,  mpra. 
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held  in  New  York  that  the  fact  that  a  receiver  has  been  dis- 
charged is  no  answer  to  a  motion  for  leave  to  bring  an  action 
against  him  for  the  possession  of  certain  property,  where 
the  claimants  had  no  notice  of  the  motion  for  his  discharge, 
ilthough  the  receiver  knew  of  their  claim ;  and  an  order  de- 
lying  such  motion  is  appealable.'    So,  also,  where  a  receiver 
ii  the  effects  of  an  insolvent  auctioneer  was  appointed,  and 
appeared  that  the  auctioneer  had  been  accustomed  to  de- 
posit the  proceeds  of  sales  made  by  him,  in  the  course  of 
lis  business,  in  a  bank  to  his  own  credit,  and  iu  a  particu- 
br  instance  had  sold  goods  for  a  party  and,  with  his  knowl- 
re  and  consent,  had  so  deposited  the  moneys  received  at 
le  sale,  and  after  the  appointment  of  the  receiver  and  no- 
tice thereof  to  the  bank,  had  drawn  a  check  in  favor  of  the 
fendor  for  the  amount  due  him,  giving  him  at  the  same  time 
assignment  of  the  deposit  to  that  amount,  it  was  held 
^hat  the  vendor  obtained  thereby  no  right  to  the  deposit  and 
10  right  of  action  thereby  against  the  bank.'^ 

§  215.  The  Receiver's  Remedy  by  Injunction. — Where  an  at- 
)mpt  is  made  to  disturb  or  interfere  with  the  possession  of 
)roperty  by  a  receiver,  without  leave  to  proceed  first  ob- 
lined  from  the  court  by  which  the  receiver  is  appointed, 
^he  remedy  of  the  receiver  is  by  an  injunction  to  restrain 
bhe  interference.  There  may  also,  in  general,  be  a  proceed- 
ing to  punish  for  contempt.'  Accordingly  the  court  may  in- 
jrfere  by  an  injunction  in  respect  of  the  exercise  by  a  rail- 
ray  company  of  the  right  of  eminent  domain  granted  to  it 
)y  special  charter,  the  property  over  which  'the  right  is-  pro- 
>osed  to  be  exercised  being  in  the  hands  of  a  receiver." 

§  216.     The  Rule  as  to  Property  in  the  Possession  of  Third  Per- 
ms Under  caaim  of  Title. — Where  one  has  obtained  possession 

Miller  v.  Loeb,  64  Barb.  454.  eral  v,  St.  Cross  Hospital,  18  Beav. 

«Levy  V.  Cavanagh,  2  Bosw.  (N.     601;  Noe  v.  Gibson,  7  Paige,   513. 
^)  100.  See  also  i?ifra  as  to  proceedings  for 

"  Fink  V.   Rundle,  10  Beav.  318 ;     contempt. 
.Try  V.  Try,  13  Id.   422 ;  Johnes  v.  .      " Fink  v.  Rundle,  supra.     See  fur- 
naughton,  Jac.  573 ;  Attorney-Gen-     ther  the  chapter  on  Injuctions,  i7if7-a. 
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of  property,  under  color  of  title,  wliicli  the  receiver  claims  as 
belonging  to  the  defendant,  the  rule  is  that  the  court  which 
appointed  the  receiver  will  not  undertake  to  determine  the 
rights  of  such  a  claimant  upon  a  motion  to  compel  him  to  de- 
liver over  the  property,  but  will  oblige  the  receiver  to  have 
recourse  to  an  action  at  law  to  recover  possession.  The 
court  will,  in  general,  entertain  such  an  application,  on  mo- 
tion supported  by  affidavits,  only  where  it  clearly  appears 
that  the  adverse  possession  began  subsequently  to  the  com- 
mencement of  the  action,  and  is,  therefore,  subject  to  the 
decree,  or  order,  which  has  been  made ;  or  where  the  person 
holding  the  property  has  no  legal  right;  and,  as  a  rule, 
wherever  the  testimony  is  conflicting,  and  there  is  a  reason- 
able ground  for  difference  of  opinion  as  to  which  is  en- 
titled to  the  possession  of  the  property,  the  court  will  not 
assume  to  try  the  title  by  hearing  a  motion  for  a  writ  of  as- 
sistance.' 

And,  in  a  case  in  New  York  where  the  court  made  an 
order  allowing  suit  to  be  brought  against  its  receiver  and 
his  subordinates,  for  an  alleged  trespass  by  the  receiver  in 
forcibly  entering  a  store  alleged  to  belong  to,  and  to  be  in  the 
possession  of,  the  petitioners,  and  for  taking  property  there- 
from upon  the  claim  that  he  was  entitled  to  it.  Chancellor 
Walworth,  in  affirming  the  order  of  the  Vice-Chancellor,  said 
that,  "  in  cases  of  this  description  it  is  more  in  accordance 
with  the  spirit  of  our  institutions  to  permit  the  parties  claim- 
ing to  proceed  at  law  where  they  may  have  the  benefit  of  a 
jury  trial,  than  to  attempt  to  settle  their  right  by  a  reference 
to  a  master.  .  '.  .  And  if  the  property  is  in  the  possession 
of  a  third  person  who  claims  the  right  to  retain  it,  the  re- 
ceiver must  either  proceed  by  suit,  in  the  ordinary  way,  to 
try  his  rii;ht  to  it,  or  the  complainant  should  make  such 
third  person  a  party  to  the  suit,  and  apply  to  have  the  re- 
ceivership extended  to  the  property  in  his  hands ;  so  that 

'  Gelpeke  v.  Milwaukee  &  Koricon  ance  to  obtain  possession  of  proper- 
R.  R.  Co.,  11  Wis.  454,  where  a  re-  ty  from  a  receiver  appointed  by  the 
ceiver  in  an  action  in  a  State  court,  United  States  District  Court  prior 
made  a  motion  for  a  writ  of  assist-  '  to  his  own  appointment. 

168 


CHAP.   VII.]  TITLE   AND   POSSESSION.  §   217 

an  order  for  tlie  delivery  of  tlie  property  may  be  made  wliicli 
will  be  binding  upon  him,  and  wliicli  may  be  enforced  by 
process  of  contempt,  if  it  is  not  obeyed.  But  wliere  the 
property  is  in  the  possession  of  a  third  person,  under  a 
claim  of  title,  the  court  will  not  protect  the  officer  who  at-  . 
tempts  by  violence  to  obtain  possession,  any  further  than  the 
law  will  protect  him ;  his  right  to  take  possession  of  prop- 
erty of  which  he  has  been  appointed  receiver  being  unques- 
tioned.'" 

■  §  217.  MisceUaneous  Limitations  TJpon  the  Title  of  the  Receiver. — 
It  is  now  generally  held  that  a  receiver,  who  obtains  posses- 
sion of  negotiable  paper,  cannot  claim  to  do  so  as  in  the  reg- 
ular course  of  business,  and  that  he  is  not,  therefore,  a  hona 
fide  holder  for  value.^ 

Where  a  receiver  was  discharged,  after  the  plaintiff 's  claim 
in  the  suit  in  which  he  was  appointed,  had  been  satisfied  with 
the  consent  of  the  court,  by  a  note  payable  to  the  defendant 
company  and  endorsed  by  it,  which  note,  however,  remained 
in  the  possession  of  its  president  as  agent  for  the  real  owner, 
and  subsequently,  in  another  action,  a  new  receiver  was  ap- 
pointed who  brought  suit  against  the  president  for  the  con- 
version of  the  company's  assets,  it  was  held  that  the  new 
receiver  had  no  title  to  the  note,  and  no  right  in  it  except  to 
question  the  validity  of  the  transaction  and  seek  a  recovery 
from  the  true  owner,  and  that  no  cause  of  action  existed 
against  the  president.^ 

But  where  two  persons  who  were  each  the  assignee  of  one- 
sixth  of  a  patent  right,  made  an  agreement  with  the  owners 
of  the  residue  by  which  they,  for  a  royalty,  secured  the  ex- 
clusive right  to  manufacture  articles  under  the  patent,  and 
they  subsequently  assigned  and  transferred  the  right  to  a 
corporation,  and  later  a  receiver  was  appointed  of  the  prop- 
erty of  the  corporation  for  the  purpose  of  dissolution,  and  he 

'  Parker  -».  Browning,  8  Paige,  ^  Prentiss  v.  Nichols,  1  Cent.  Rep. 
388,  390.  278  (N.  Y.  Ct.  of  App.) 

.*  Daniel's   Negotiable  Inst. ,   781 ; 
Briggs  «.  Merrill,  58  Barb.  389. 
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was  permitted  to  continue  and  carry  on  the  business  of  the 
corporation,  and  one  of  the  original  assignees  procured,  for 
a  royalty,  a  license  to  manufacture  the  article,  which  he  pro- 
ceeded to  do,  he  was,  at  the  suit  of  the  receiver,  held  guilty 
of  contempt.' 

A  somewhat  contrary  doctrine  has  been  announced  in  the 
United  States  courts,  where  it  has  been  decided,'^  that  the  re- 
ceiver of  a  corporation,  appointed  under  the  laws  of  Penn- 
sylvania, is  a  mere  custodian  of  its  property  and,  by  virtue 
of  his  appointment,  has  no  title  to  letters  patent  owned  by 
it,  and  can  not  maintain  an  action  thereon  in  his  own 
name  without  leave  of  court  first  obtained.  The  fact  that 
the  receiver  in  the  first  case  was  permitted  to  continue  the 
business  of  the  corporation,  may  serve  to  explain  the  ap- 
parent inconsistency  of  these  cases.  It  has  been  held  that  a 
receiver  can  not  convey  the  legal  title  to  a  patent  unless  the 
owner  joins,  on  account  of  the  Federal  statute  which  requires 
an  assignment  in  writing  signed  by  the  owner.^ 

This  rule,  however,  does  not  apply  to  the  transfer  of  a 
mere  equitable  title." 

§  218.  The  Effect  of  the  Death  of  the  Judgment  Debtor  Pend- 
ing Proceedings  Supplementary  to  Execution. — It  has  been  held 
in  North  Carolina,  in  the  statutory  proceedings  supplemen- 
tary to  execution,  that  if  the  debtor  die  before  any  receiver 
be  actually  appointed,  that  he  can,  upon  a  subsequent  ap- 
pointment, obtain  no  title  to  the  debtor's  efiects,  but  that 
they  must  be  distributed  according  to  law  as  the  statute  pro-' 
vides  in  case  of  the  decease  of  any  person  owing  debts." 

§  219.  The  Statute  of  Limitations. — As  a  general  rule,  the 
mere  appointment  of  a  receiver  to  take  charge  of  property 
in  dispute,  will  not  suspend  the  operation  of  the  statute  of 
limitations,  nor  will  it  interrupt  the  possession  of  a  stranger 

'  In  re  Woven  Tape  Skirt  Co.,  12  ^  Gordon  v.  Anthony,  16  Blatchf. 
Hun,  111.  234. 

^  Dick  V.  Stnithers,  25  Fed.  Rep.  ''  Adams  v.  Howard,  22  Fed.  Rep. 
103.  656. 

6  Rankin  v.  Minor,  72  N.  C.  424. 
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SO  as  in  effect  to  prevent  the  statute  conferring  title  on  tim ; 
nor  will  it  suspend  the  running  of  tlie   statute  against  a 
tranger.     But  where  the  receiver  is  appointed  to  take  charge 
f  an  estate  for  the  purpose  of  administration,  as  for  in- 
tance,  the  settlement  of  the  affairs  of  a  partnership  and  the 
ayment  of  the  firm  debts,  the  suit  being  substantially  for  the 
enefit  of  all  the  creditors,  in  analogy  to  an  ordinary  credi- 
or's  bill,  the  appointment  will  suspend  the  running  of  the  stat- 
te,  and  lapse  of  time  before  instituting  a  proceeding  against 
he  receiver  in  the  court  by  which  he  was  appointed,  will  be  re- 
arded  merely  a  question  of  laches,  and  the  court  will,  with- 
out reference  to  the  statute,  consider  the  question  whether 
the  creditor  has  been  guilty  of  an  unreasonable  delay  in 
commencing  the  prosecution  of  'his  claim.' 


220.  The  Same  Subject  Continued. — And  in  general  it  is 
he  rule  that  the  appointment  of  a  receiver  does  not,  in  any 
way,  affect  the  running  of  the  statute.^  Thus,  for  example, 
the  appointment  of  a  receiver  of  the  assets  of  a  bank  will 
not  set  the  statute  in  motion  against  a  certificate  of  depos- 
its issued  by  it.^  The  receiver  is  to  be  regarded  a  trustee 
for  the  parties  in  interest,  and  the  rule  in  Chancery  as  to 
the  running  of  the  statute  in  favor  of  a  trustee,  in  respect 
to  moneys  due  but  not  accounted  for,  will  usually  be  appli- 
cable.* The  receiver,  however,  does  not  sustain  such  a 
relation  to  the  parties  that  a  payment  made  by  him  in 
the  course  of  his  receivership,  will  be  regarded  such  part 
payment,  or  acknowledgement,  as  will  operate  to  take  the 
demand  out  of  the  statute."  But  where  an  injunction  was 
obtained  by  the  administrator  of  a  deceased  partner,  re- 
straining the  surviving  members  of  the  firm  from  collecting 
any  of  the  assets  or  property  of  the  firm,  and  a  receiver  of 
such  assets  was  appointed,  although  the  injunction  did  not 

'  Kirkpatrick  v.  McElroy,  41  N.  J.  » Riddle  v.  First  National  Bank, 

Eq.  539,  555.  27  Fed.  Rep.  503. 

«  Harrison  v.  Dignan,   1   Con.   &  ^  Seagram  v.  Tuck,  18  Ch.  D.  296. 

Law.  (Ir.  Chan.)  376 ;  Kyme  v.  Dig-  ^  Whitely  «.  Lowe,  2  De  G.  &  J. 

nan,  4  Ir.  Eq.  562.  704;  affirming  s.  o. ,  25  Beav.  421. 
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refer  in  terms  to  any  particular  demand,  yet,  as  the  bring- 
ing of  an  action  by  the  surviving  partners  would  have  been 
in  disregard  of  the  injunction,  the  running  of  the  statute  in 
favor  of  the  debtor  will  be  suspended  during  the  time  the 
injunction  continues  in  force.  It  will  be  observed  that,  in 
this  case,  the  receiver  acquired  no  title  to  the- demand,  and 
had  no  power  to  sue  for  the  recovery  of  it,  all  other  persons 
being  equally  restrained  from  so  doing.' 

It  has  been  held  in  England  that  the  appointment  of  a  re- 
ceiver will  prevent  the  statute  from  running  in  favor  of  a 
stranger  to  the  suit  as  far  as  the  Court  of  Equity  is  con- 
cerned.^ 

XL 

Of  the  Receiver's  Possession. 

§  221.  Of  the  Receiver's  Possession  in  General. — It  has  al- 
ready appeared  that  the  object  of  appointing  a  receiver  is 
not  to  divest  a  rightful  owner  of  the  title  to  the  property  in- 
volved, but  to  place  it,  pendente  lite,  in  such  hands  that, 
upon  a  final  decree,  or  judgment,  in  the  controversy,  it  may 
be  applied  to  the  enforcement  of  that  decree  or  judg- 
ment ;  that  is  to  say,  the  object  of  the  receivership  is  to 
put  the  property  in  the  hands  of  an  indifferent  person, 
to  be  preserved  pending  the  litigation  concerning  it,  and 
subject  to  the  final  order  of  the  court.  The  receiver  must, 
in  general,  be  held  to  have  title,  otherwise  he  will  not  be 
able  to  execute  his  trust,  which  may  necessitate  a  transfer 
and  a  revesting  of  the  original  title.  The  possession  of  the 
receiver  is  that  of  the  court  of  which  he  is  the  ministerial 
officer.  Thus  it  is  that,  inasmuch  as  the  receiver  is  merely 
an  officer  of  the  court  appointing  him,  property  in  his  pos- 
session is  said  to  be  in  the  custody  of  the  law.^    His  posses- 

'  Fincke  ®.  Funke,  25  Hun,  G16.  Angel  v.  Smith,  9  Ves.  335 ;  Ohio, 

2  Wrixon  v.  Vize,  3  Dru.  &  War.  etc.,  R.  R.  Co.  ®.  Fitch,  20  Ind.  498 ; 

(Ir.  Chan.)  104.  Ellicott  v.  Warford,  4  Md.  80;  Al- 

3DeVissor«.Blackstone,6Blatchf.  bany  City  Bank  ®.  Scherraerhom,  9 

235 ;  Robinson  v.  Atlantic  &  Groat  Paige,  372.     Cf.  Covell  v.  Ileyman, 

Western  Ry.  Co.,  66  Pa.  St.  160;  111  U.  S.  176. 
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JBion,  as  an  officer  of  the  Court  of  Cliancer  j,  has  been  likened 

that  of  the  sheriff  as  an  officer  of  a  court  of  law,  when  he 

las  taken  possession  of  property  under  an  execution  or  at- 

kachment.'     And  it  is  said  to  be  immaterial  in  this  respect 

that  the  receiver  appointed  declines  to  act,  the  property  be- 

ig  notwithstanding  in  the  custody  of  the  law.^ 

§  222.  The  Receiver's  Possession  is  Not  Technically  Adverse  to 
it  of  Either  Party. — The  appointment  of  the  receiver  is  not 
mch  as  to  oust  any  party  of  his  right,  that  is,  it  is  not  ad- 
verse to  either  party  to  the  action,  the  court  taking  posses- 
sion solely  for  the  sake  of  preserving,  or  conserving,  the 
property,  in  order  to  render  efficacious  the  final  determina- 
[tion  of  the  litigation.'  It  has  been  said,  by  way  of  illustra- 
tion, that  when  a  receiver  has  been  appointed  and  takes  pos- 
session.  of  real  estate,  the  tenants  thereof,  on  attorning  to 
Ihim,  become  the  tenants  of  the  court."  But,  notwithstand- 
ing this  view,  the  rights  and  liabilities  of  the  original  par- 
ties, in  respect  of  the  property,  do  not,  as  of  course,  remain 
in  all  respects  as  they  were  before  the  receiver  was  appoint- 
ed. The  receiver's  possession  of  the  property  is  of  such  a 
nature  as  to  relieve  the  previous  holder  of  further  respon- 
sibility in  reference  to  it.  So,  if  the  property  consist  of 
slaves  who  are  emancipated  by  the  State  after  the  receiver 
has  taken  possession,  the  previous  owner  is  no  longer  liable 
for  their  value.^  And  where  property  in  the  receiver's  hands 
has  been  stolen,  an  indictment  averring  ownership  in  the  re- 
ceiver is  not  defective." 

223.  How  Far  the  Possession  of  the  Receiver  is  That  of  the 
Party  who  Ultimately  Recovers. — It  is  sometimes  stated  that 
the  possession  of  a  receiver  is  that  of  the  party  who  is  ulti- 
mately successful  in  the  litigation,  and  that  his  title  will  re- 

'  In  re  Merchants'  Insurance  Co.,  ^  Angel  v.  Smith,  9  Yes.  335. 

3  Biss.  165,  (per  Blodgett,  J.)  ^  Lee  v.  Cone,  4    Coldw.  (Tenn.) 

2  Skinner  v.  Maxwell,  68  N.  C.  400.  392. 

3  Ellicott  V.  Warford,  4  Md.   80 ;  ^  gtate  v.  Rivers,  60  Iowa,  381. 
Mays  V.  Rose,  Freeman  (Miss.)j  703. 
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late  back  to  the  appointment.'  But  tliat  tliis  is  not  sound  as 
a  general  principle  is  clear  wlien  the  nature  of  the  actions  in 
which  receivers  are  appointed,  are  considered ;  these  are, 
in  general,  of  two  kinds,  the  one  to  establish  a  title  to  cer- 
tain property,  as  in  a  mortgage  foreclosure,  partition  suits 
and  the  like ;  the  other  to  establish  a  debt  or  other  claim, 
or  for  a  dissolution  of  a  corporation  or  partnership,  and 
to  have  the  property  of  the  debtor,  partnership  or  corpora- 
tion collected,  reduced  to  available  assets  and  distributed. 
In  the  first  class  the  proposition  is  substantially  correct,  in 
the  second  it  is  not  at  all  true.  Thus  Lord  Hargreave,  in 
the  case  of  In  re  Butler's  estate,^  said : — "  The  general  prop- 
osition is,  that  the  possession  of  the  receiver  is  that  of  all 
the  parties  to  the  suit,  according  to  their  titles.  As  be- 
tween the  owner  and  incumbrancers,  it  is  for  some  purposes 
the  possession  of  the  incumbrancers,  who  have  obtained  or 
extended  the  receiver ;  as  between  the  owner  whose  posses- 
sion has  been  displaced,  and  a  third  party,  it  is  the  posses- 
sion of  the  former.  The  receiver  is  in  fact  his  agent ;  all  the 
rents  are  applied  to  his  use,  either  by  paying  his  debts,  or 
paramount  charges,  or  by  being  handed  over  to  him." 

If,  in  an  action  to  recover  possession,  a  receiver  be  ap- 
pointed, and  the  plaintiff  finally  prevail  in  establishing  a 
title,  such  title  will  date  back  to  the  appointment  and  the 
receiver's  possession  will  have  been  that  of  the  plaintiff.' 
But  if,  upon  the  other  hand,  the  defendant  prevail,  the 
appointment  of  a  receiver,  although  necessary  for  protect- 
ing the  interests  of  all  the  parties,  will  not  defeat  a  claim  for 
damages  ;*  and  if  a  receiver  of  mortgaged  premises  remain  in 
possession  after  an  order  has  been  made  directing  him  to  pay 
the  proceeds  in  his  hands  to  the  mortgagee  and  to  render 
an  account,  his  possession  thereafter  will  be  regarded  as  that 
of  the  mortgagee.* 


'  Beverley  v.  Brooke,  4  Gratt.  187,  » Sharp  «.  Carter,  3  P.  Wras.  375. 

212 ;  Sharp  ?5.  Carter,  3  P.  Wra.  375 ;  ^  gturgis  ®.  Knapp,  33  Vt.  486. 

Ellicott  ®.  Warford,  4  Md.  80.  ^  Harlock  t>.  Smith,  11  L.  J.  (N.  S.) 

» 13  Ir.  Ch,  (N.  S.)  450.  Ch.  157;  s.  o.,  6  Jur.  478. 
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§  224.  Interference  with  the  Receiver's  Possession ;  (a)  By  a 
Third  Party. — This  point  has  already  been  partly  considered 
under  the  discussion  of  the  effect  of  levy  under  execution  in 
an  action  at  law;^  and  it  was  there  said  that  the  Equity 
courts  are  in  general  impatient  of  any  interference  with  a 
receiver's  possession,  not  only  after  the  property  is  finally 
reduced  to  possession,  but  also  in  many  cases  where  the  re- 
ceiver has  been  appointed,  but  has  not  actually  taken  pos- 
session.^ It  will  not  be  necessary,  therefore,  to  do  more 
here  than  to  refer  by  way  of  illustration  to  a  few  cases  where 
an  attempt  was  made  to  interfere ,  with  the  possession  of  the 
receiver,  or  where  courts  of  equity  have  ruled  precisely  upon 
the  question  in  hand. 

When  the  receiver  takes  actual  possession  of  real  property, 
it  is  exempt  from  levy  and  sale  under  an  execution  issued 
on  a  judgment  recovered  subsequently  to  the  appointment.^ 
But  a  purchaser  will  acquire  no  title  to  property  under  an  ex- 
ecution sale  made  without  leave  of  the  court,  where  the  lien' 
of  the  judgment  was  not  obtained  until  after  the  receiver  was 
appointed."  And  firm  assets  in  the  possession  of  a  receiver 
for  the  benefit  of  the  firm  creditors,  are  not  subject  to  levy 
under  an  execution  recovered  against  the  partners  subse- 
quently to  the  appointment ;'  but  the  rule  is  otherwise  if  the 
judgment  lien  was  earlier  than  the  appointment,"  and  in 
Missouri,  such  property  is  exempt  from  seizure  and  sale  for 
unpaid  taxes."  If  a  sheriff  levy  on  property  in  the  hands 
of  a  receiver  and  in  consequence  thereof  an  action  at  law  is 
brought  against  him  for  damages,  equity  will  not  aid  him  by 
an  injunction.** 

§  225.  A  Further  Application  of  This  Principle. — Courts  of 
equity  incline  to  carry  their  rule,  not  to  suffer  an  interfer- 

'  See  §§  204,  207,  supra.  s  Jackson  v.  Lahee,  114  111.  287. 

^  As,  for  example,  in  Skinner  v.        ^  Chautauque  Co.  Bank  v.  Risley, 

Maxwell,  68  N.  C.  400,  where  the  re-  19  N.  Y.  369. 
ceiver  declined  to  act.  ''  Central  Trust  Co.  ®.  "Wabash,  St. 

^^ Edwards  v.   Norton,   55  Texas,  Louis,  etc.,  R.  R.  Co.,  26  Fed.  Rep. 

405.  11. 

4  Dugger  V.  Collins,  69  Ala.  324.  « Try  v.  Try,  13  Beav.  422. 
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ence  witli  the  possession  of  property  by  a  receiver,  to  its  far- 
thest limits.  Thus  they  will  interpose,  in  behalf  of  a  receiver, 
as  against  persons  attempting  to  make  use  of  an  alleged 
easement  which  has  been  abandoned  for  a  number  of  years. 
So  where  a  right  of  common  of  pasturage  was  claimed,  and, 
the  receiver  having  impounded  the  cattle,  their  owner  brought 
an  action  of  replevin  to  recover  them,  the  court  enjoined 
him  from  claiming  the  right  of  common,  and  fi'om  continu- 
ing his  action,  but  allowed  him  to  establish  the  right  in  the 
usual  way  by  examination,  ^ro  interesse  suo.^ 

The  proper  remedy  for  a  judgment  creditor  who  desires 
to  subject  property  in  the  hands  of  a  receiver  is  the  same 
as  that  of  one  who  claims  that  the  receiver  has  taken  into 
his  possession  property  which  belongs  to  him  and  not  to 
the  defendant."  He  should  obtain  leave  of  the  court  and 
bring  his  action  against  the  receiver  in  conformity  with  the 
local  practice. 

§  226.  (Z*)  By  Another  Court. — There  is  no  less  disposition 
on  the  part  of  the  Courts  of  Chancery  to  resent  the  inter- 
ference of  another  court  in  respect  of  the  possession  of  the 
receiver  or  of  the  free  discharge  of  his  duties.  The  interfer- 
ence of  another  court  will  be  as  promptly  resisted  as  that  of 
a  stranger  to  the  suit.  The  principle  that  property  in  the 
hands,  of  a  receiver  is  in  custodia  legis,  and  that  the  receiver 
is  a  mere  officer  of  the  court,  deriving  whatever  power  he 
possesses  entirely  from  the  order  by  which  he  is  appointed, 
prevents  him  from  making  any  payments  of  money  without 
an  order  of  the  court;  and  if  he  make  a  payment,  even 
though  under  the  compulsory  process  of  another  court,  such 
payment  will  not  be  allowed  by  the  court  by  which  he  was 
appointed  on  the  settlement  of  his  accounts.  The  court 
adopts  this  extension  of  the  principle  in  order  to  preserve 
entire  its  jurisdiction  over  the  subject-matter." 

•  Johnes  «.  Claughton,  Jac.  573.  Western  Ry.  Co.,  66  Pa.  St.  160; 

'^  §  213  supra,  and  see  more  par-  Riggs  v.  Whitney,  15  Abb.  Pr.  388. 
ticularly  Dugger  «.  Collins,  69  Ala.         "  De  Winton  v.  Mayor  of  Brecon, 

324 ;  Robinson  v.  Atlantic  &  Great  28  Boav.  200.     Cf.  People's  Bank  v. 
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In  the  English  case  just  cited  Lord  Romilly,  in  delivering 
the  opinion,  said : — "  It  is  always  to  be  remembered  that  the 
receiver  in  this  case  would  never  have  got  a  penny  except 
by  the  order  of  the  court  enabling  him  to  receive  it,  and  en- 
titling him  to  give  a  good  discharge  to  the  person  who  paid 
it,  and,  consequently,  it  is  strictly  money  belonging  to  the 
Court  of  Chancery,  and  the  receiver  can  only  discharge  him- 
self by  paying  it  in  obedience  to  the  direction  and  order  of 
that  court.'"  This  is  a  concise  statement  of  the  law  appli- 
cable as  well  in  the  courts  of  this  country  as  in  England. 

§  227.  The  Rule  Wliere  the  Appointment  is  Irregiilar  or  Er- 
roneous.— The  effect  of  an  irregular  or  erroneous  appoint- 
ment has  already  been  considered  with  respect  to  the  effect 
of  such  an  appointment  upon  the  title  of  the  receiver."*  As 
has  been  shown,  it  is  the  rule  that  mere  irregularity  or  error 
in  the  appointment  of  the  receiver  is  no  ground  for  interfer- 
ence with  the  receiver's  title  to  the  property.  The  same 
principle  extends  to  the  possession'  of  the  receiver,  and  all 
the  courts  are  careful  not  to  allow  the  validity  of  their  pro- 
ceedings to  be  called  in  question  in  a  collateral  matter,  even 
though  the  suit  in  which  the  question  arises  grows  out  of 
the  same  controversy.  It  is,  as  a  general  rule  of  law,  held 
to  be  necessary  to  an  orderly  and  proper  procedure  in 
courts  of  justice  that  the  attention  of  the  court  be  not  di- 
verted from  the  actual  controversy  in  hand,  and  that  all  pro- 
ceedings stand  until  set  aside  in  a  direct  proceeding  for  that 
express  purpose.^  The  courts  of  equity  are,  accordingly, 
open  to  parties  who  have  causes  of  action  against  their  of- 
ficers, and  appropriate  remedies  are  provided.  Upon  appli- 
cation such  a  court  will,  in  general,  allow  an  action  against 
its  officer  to  determine  his  title,  or  for  his  examination  jpro 
interesse  sua. 

§  228.     The  Receiver  is  Not  Subject  to  Garnishment. — A  court 

'  De  Winton  v.  Mayor  of  Brecon,  Docks,   20    Beav.   332 ;    Russell  v. 

28Beav.  200.  East   Anglian   Ry.  Co.,  3   Mac.  & 

*§  198,  supra.  G.  104;  Cook  v.  Citizen's  National 

^  Ames  V.  Trustees  of  Birkenhead  Bank,  73  Ind.  256. 
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having  by  the  appointment  of  a  receiver,  become  the  custo- 
dian of  property  in  litigation,  will  not  suffer  an  interference 
therewith  by  any  proceedings  in  any  other  court.  Neither 
will  a  court  of  equity  become  a  party  to  an  action  pending  in 
another  court  concerning  property  in  its  possession.  A  re- 
ceiver, therefore,  is  not,  in  the  absence  of  statutory  provi- 
sions, subject  to  garnishment,  attachment  or  trustee  process.' 
Accordingly  property,  in  the  hands  of  a  receiver  of  the  assets 
of  an  insolvent  partnership,  can  not  be  reached  by  garnish- 
ment to  satisfy  a  judgment  recovered  subsequently  to  the 
appointment.'' 

And,  in  New  York,  where  supplementary  proceedings  were 
instituted  on  a  judgment  and  an  order  was  procured  for  the 
examination  of  the  receiver  of  a  New  Jersey  railway  corpo- 
ration appointed  in  New  Jersey,  and  it  was  discovered  that 
the  corporation  was  indebted  to  the  judgment  debtor  for 
wages,  the  New  York  court  refused  to  direct  the  receiver  to 
pay  over  such  indebtedness,  although  it  appeared  that  the 
New  Jersey  Court  of  Chancery  had  authorized  him  to  pay 
the  employees  of  the  corporation  in  installments,  as  the  earn- 
ings of  the  road  might  permit,  and  that  a  large  portion  of 
the  moneys  due  the  debtor  were  earned  and  due  for  more 
than  sixty  days  prior  to  the  issuing  of  the  order.  In  taking 
this  ground,  the  court  said  : — "  It  is  clearly  against  the  policy 
of  the  law  to  justify  such  an  irregular  and  vexatious  inter- 
ference with  the  orderly  and  customary  method  of  adjusting 
and  winding  up  the  affairs  of  a  corporation,  after  a  receiver 
has  been  appointed.  When  a  court  of  competent  authority 
has  assiimed  control  in  such  a  case,  and  possesses  a  juris- 
diction adequate  to  grant  proper  relief  to  all  parties  inter- 
ested, such  court  should  be  applied  to  instead  of  instituting 

'  Gouvemeur  v.  Wamor,  2  Sandf.  bart,  8  Abb.  N.  C.  426 ;  Kneeland  on 

Super.  Ct.  624 ;   Commonwealth  v.  Attachment,  §    418.     Cf.  Borer    v. 

Hide  and  Leather  Insurance  Co.,  119  Chapman,  7  U.  S.  Sup.  Ct.  Rep.  342 

Mass.  IS.'j;   Richards  ®.  People,  81  (1887.) 

111.  551 ;  Cooke  ®.  Town  of  Orange,  « Jackson  v.  Lahee,  114  111.  287 ; 

48  Conn.  401 ;  Blake  Crusher  Co.  ©.  McGowan  v.   Myers,  66  Iowa,  99; 

New  Haven,  46  Id.  473 ;    Field  v.  Taylor  v.  Gillean,  23  Texas,  508. 
Jones,  11  Ga.  413;  Killmer'-o.  Ho- 
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numerous  proceedings  before  other  officers  and  tribunals,  to 
reach  a  result  which  could  be  attained  with  less  expense  and 
trouble,  by  a  direct  application  to  the  court  which  appointed 
the  receiver.'" 


§  229.  The  Rule  Herein  in  Colorado,  Maryland  and 
where. — In  Colorado,  on  the  other  hand,  property  in  the 
hands  of  a  receiver  appointed  without  the  State,  but  operat- 
ing a  railroad  within  it,  is  subject  to  attachment,  provided  it 
does  not  interfere  with  his  rights  under  the  order  of  the 
court  appointing  him.^ 

In  Maryland,  attachment  wiU  lie  against  the  property  of 
a  judgment  debtor  over  whose  estate  a  receiver  has  been 
appointed  until  the  receivers  have  taken  possession^ — a 
ruling  which  is  contrary  to  the  established  principle  of  re- 
lation, by  which  a  receiver  takes  title  as  of  the  date  of  the 
order  appointing  him.  But  it  has,  nevertheless,  been  held 
in  other  States  that  such  interference  will  not  be  sanctioned 
by  the  courts  ;*  and  if  one  attempts  to  reach  such  property 
after  knowledge  of  the  appointment,  but  before  the  receiver 
takes  possession,  he  is  guilty  of  a  contempt  of  court.^ 

§  230.  The  Court  will  Aid  its  Receiver  in  Obtaining  Possession 
of  Property  Subject  to  the  Receivership. — The  right  of  a  re-:- 
ceiver  to  the  title  to  property  in  the  hands  of  a  third  per- 
son has  already  been  somewhat  considered  in  a  preceding 
section,®  the  discussion  being  for  the  most  part  confined  to  a 

'  Smith  V.  McNamara,   15    Hun,  Of.  Ganebin  v.  Phelan,  Id.  83,  where 

447.    It  is  to  be  observed  that  in  it  was  held  that  if  the  process  were 

this  case  all  the  parties  to  the  pro-  served  on  the  agent  of  the  receiver 

ceedings  were  residents  of  New  Jer-  within  the  State  it  would  be  a  valid 

sey  where  the  railroad  was  located,  service. 

and  where  the  services  for  which  ^  Farmers'    Bank    v.    Beaston,    7 

compensation  was  sought  to  be  re_  Gill.  &  J.  421. 

covered  had  been  rendered,  but  the  •*  Richards  v.  People,  81  III.  551 ; 

moneys  had  been  attached  while  in  Hazelrigg  v.  Bronaugh,  78  Ky.  63. 

New  York.     See    also    Columbian  ^  See  the  cases  cited  in  the  preced- 

Book  Co.  V.  De  Golyer,  115  Mass.  ing  note. 

67;  Richards  v.  People,  81  111.  551.  «  §  216,  supra. 

^Phelan  «.   Ganebin,   5  Col.   14. 
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consideration  of  the  cases  where  the  third  person  claimed 
some  title  in,  or  lien  upon,  the  property.  In  practice  it  will 
often  happen  that  a  person,  having  possession  of  property 
of  which  a  receiver  has  been  appointed,  will  decline  to  sur- 
render it,  or  will  refuse  to  recognize  the  receiver  as  the 
proper  custodian  of  it.  In  such  a  case  the  receiver,  being 
an  officer  of  the  court,  or,  as  he  has  been  termed,  "the  hand 
of  the  court,"  is  entitled  to  call  upon  the  court  to  aid  him 
in  the  due  execution  of  his  trust,  otherwise  his  appointment 
would  often  be  a  nullity.  Accordingly  where  the  defendant, 
over  whose  property  a  receiver  is  appointed,  is  in  possession 
of  real  property  as  his  own,  the  court  will,  a  proper  appli- 
cation being  made,  grant  an  order  directing  him  to  deliver 
possession  of  it  to  the  receiver ;'  and  this  is  the  only  proper 
course  to  pursue.  A  contrary  rule,  it  would  seem,  applies 
where  the  defendant  has  already  executed  a  written  assign- 
ment, which  is  the  usual  procedure,  except  where  the  re- 
ceiver is  appointed  merely  of  the  rents  and  profits.  Such 
proceedings  do  not  violate  the  constitutional  provision  that 
no  one  shall  be  deprived  of  his  property  without  due  pro- 
cess of  law,  because  the  receiver  does  not  thereby  become 
vested  with  the  beneficial  title  to  the  property,  but  his  func- 
tion is  to  conserve  the  property  pending  the  final  determin- 
ation of  the  controversy.'^  And  where  one  takes  a  lease  of 
propei*ty  from  another,  over  whose  effects  a  receiver  is  ap- 
pointed, with  knowledge  of  the  appointment,  the  lease  will 
confer  no  right  as  against  the  receiver,  and  he  will  be  enti- 
tled to  the  possession  precisely  as  though  the  defendant  had 
not  executed  the  lease.' 

The  court  will,  moreover,  oblige  the  attorney  of  a  defend- 
ant to  render  an  account  and  inventory,  under  oath,  of  all 
trust  fiinds  belonging  to  the  defendant  which  may  have 
come  into  his  hands,  and  to  deliver  them  over  to  its  receiver.* 

'  Griffith  V.  Griffith,  2  Ves.  400.  ^  Thornton  v.  Washington  Savings 

Of.  Green  v.  Green,  2  Sim.  430.  Bank,  76  Va.  432. 

« In  re  Cohen,  5  Cal.  494,  and  see  *  Goisse  v.  Boall,  5  Wis.  224.  See 
§  209  mpra,  as  to  the  title  of  the  re-  §  203  mpra,  as  to  the  right  of  a  re- 
ceiver pendente  lite.  ceiver  to  trust  funds. 
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The  same  rule  applies  to  agents  and  employees  of  the  de- 
fendant, even  though  they  are  not  parties  to  the  record. 
The  surrender  of  property  to  a  receiver  under  order  of  the 
court  is  enforceable  by  attachment  process.' 

§  231.  Certain  Limitations  Upon  the  Foregoing  Rule. — While 
the  courts  are,  in  general,  inclined  to  insist  that  the  receiver 
should  be  allowed  summarily  to  take  possession  of  all  the 
property  subject  to  the  receivership,  and  to  that  end  to  aid 
the  receiver  as  the  circumstances  may  require,  they  will  still 
proceed  with  a  due  regard  to  the  rights  of  third  parties  in 
and  to  the  property  in  dispute.  The  method  of  obtaining 
an  order  for  the  delivery  of  the  property  to  the  receiver,  in- 
volving, to  some  extent,  a  trial  of  the  issues  on  affidavits, 
does  not  afford  an  adequate  opportunity  for  the  considera- 
tion of  the  claims  of  third  persons  to  the  property.  The 
court,  therefore,  will  not,  as  a  rule,  on  a  motion  interfere 
with  the  possession  of  one  holding  under  claim  of  title,  but 
will  direct  the  receiver  to  institute  an  action  at  law  to  try 
the  title.'^  This  rule  applies  to  the  case  of  a  purchaser,  in 
good  faith  and  without  notice,  who  has  obtained  possession 
subsequently  to  the  appointment  of  the  receiver.'  And  where 
the  property  is  in  the  possession  of  a  third  person  under  an 
assignment  alleged  to  be  fraudulent,  the  court  will  not  order 
the  defendant  to  deliver  up  the  property  without  the  con- 
sent of  the  assignee,  but  the  receivership  should  be  extend- 
ed to  him.* 

An  assignee  for  the  benefit  of  creditors  will  not  be  obliged, 
upon  a  summary  application  to  the  court,  to  pay  over  to  a 
receiver,  subsequently  appointed,  funds  which  he  has  reduced 
to  his  possession.^  And  where  the  property  of  a  defendant 
had  been  sold  under  execution,  but  he  still  had  the  use  of  it, 
and  it  remained  under  the  control  of  an  agent  of  the  pur- 

» Miller  v.  Jones,  39  111.  54.  » See  §  213  mpra  ;  Levi ©.  Karrick, 

^  See  §   216  supra ;   Cassilear  v.     13  Iowa,  344. 
Simons,  8  Paige,  273 ;  McCombs  v.        *  Cassilear   v.    Simons,    8  Paige, 
Merryhew,  40  Mich.  721.  273;  Parker  v.  Browning,  Id.  389. 

*  Coleman  v.  Salisbury,  52  Ga.  470. 

181 


§   232  LAW   OF   RECEIVERS.  [CHAP.   VII. 

chaser — the  mother  of  defendant,  who  lived  with  him — and 
the  purchaser  had  the  power,  at  anj  moment,  to  step  in  and 
assume  actual  possession,  the  delivery  of  such  property  to  a 
receiver,  subsequently  appointed,  will  not  be  ordered  without 
first  making  the  purchaser  a  party  to  the  suit  and  giving  him 
an  opportunity  to  defend  his  title.'  The  question  of  fraud- 
ulent intent  in  respect  of  the  possession  of  either  the  de- 
fendant or  others,  is  a  question  for  the  jury.^ 

§  232.  Conflict  of  Beceiverships. — As  a  general  rule  the  ap- 
pointment of  more  than  one  receiver,  whether  by  the  same 
or  a  different  court,  except  in  case  of  joint  receivers,  is  not 
allowable.  Two  receivers  can  not  both  have  separate  titles  to 
and  possession  of  the  same  property,  each  being  appointed 
in  a  distinct  and  independent  proceeding,  and  both  having, 
by  the  terms  of  their  appointment,  entire  control  over  the 
assets  of  the  defendant.  In  case  of  such  conflicting  appoint- 
ments, the  courts  will  inquire  into  the  priority  of  appoint- 
ment and,  if  necessary,  will  take  into  consideration  fractions 
of  a  day.  The  question  which  of  the  several  receivers  first 
obtains  actual  possession  of  the  assets  will  not  enter  into  the 
determination  of  the  matter.'  Where  the  decision  of  the 
court  is  in  favor  of  the  receiver  first  appointed,  it  will  order 
the  second  one  to  surrender  to  him  the  assets  of  which  he 
may  have  obtained  possession.* 

And  where  an  order  of  reference  is  made  directing  the 
Master  to  appoint  a  receiver  and  an  injunction  is  issued, 
and  an  appeal  is  taken  from  such  order,  a  stay  of  proceed- 
ings before  the  referee  being  obtained  during  the  pendency 
of  the  appeal,  and  on  the  appeal  the  order  of  reference  is 
affirmed  and  the  appointment  is  made  thereunder,  the  re- 
ceiver so  appointed  will  take  precedence  over  one  appointed 

'  Robeson  v.  Ford,  3  Edw.  Ch.  441.  11  a.  m.,  and  the  other  at  4  p.  m., 

«  Robeson  v.  Ford,  3  Edw.  Ch.  441 ;  the  latter  having  obtained  possession 

Smith  V.  Acker,  23  Wend.  653 ;  Ed-  of  the  assets  first.     Vf.  Howell  v. 

gell  V.  Hart,  9  N.  Y.  213.  Ripley,  10  Paige,  43. 

^People  13.  Central  City  Bank,  53  « People  «.    Central    City    Bank, 

Barb.  412;  s.  c,  35  How.  Pr.  428,  mpra. 

where  one  receiver  was  appointed  at 
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during  the  appeal,  and  the  court  will  require  all  the  assets 
which  have  been  acquired  by  the  second  receiver  to  be  de- 
livered up/  In  general,  moreover,  a  receiver  subsequently 
appointed  will  not  be  allowed,  except  with  leave  of  the  court, 
to  interfere,  with  the  possession  of  the  first/ 

§  233.  The  Rule  Herein  in  New  York. — In  the  case  of  a 
creditor's  suit,  under  the  rules  of  Chancery  practice  in  New 
York,  where  more  than  one  suit  is  pending  against  the  same 
debtor,  the  receiver,  appointed  in  one  suit,  may,  if  he  con- 
sent and  give  such  additional  security  as  the  court  may  re- 
quire, be  appointed  in  the  other  suits.  If  he  have  accepted 
the  trust  in  one  suit  he  has,  indeed,  no  right  to  decline  it  in 
another,  and  where  the  suits  are  all  commenced  before  the 
Chancellor,  or  before  the  same  Yice-Chancellor,  so  as  to  give 
the  same  judge  of  the  court  jurisdiction  over  such  receiver, 
he  may  be  compelled  to  accept  and  execute  the  trust  in  a 
second  suit.^ 

The  same  general  principle  has  been  adopted  in  supple- 
mentary proceedings  under  the  Code  of  Civil  Procedure ;  but 
the  fact  that  a  receiver  has  already  been  appointed  in  a  pre- 
vious action  does  not  necessarily  interfere  with  the  appoint- 
ment of  another  in  a  subsequent  action.  His  functions  are 
subordinate  to  those  of  the  first,  and  he  has  a  right  to 
come  in  after  the  prior  receiver  becomes  functus  officio,  and 
to  take  from  him  the  fund  or  any  remaining  portion  of  it." 

'  Deming  ®.    New  York    Marble  his  other  creditors,  as  to  what  may 

Co.,  12  Abb.  Pr.  66.  remain  in  the  receiver's  hands  after 

2  Ward  ®.  Swift,  6  Hare,  309.  the  satisfaction  of  those  at  whose 

^Cagger«.  Howard,  1  Barb.  Ch.  instance  the  receiver  was  appointed. 

368 ;    Osborne  "W.    Heyer,  2  Paige,  In  such  a  case  the  assets  are  in  the 

342.  hands  of  a  court  of  equity  for  equit- 

^  Bailey  ®.  O'Mahoney,  33  N.  Y.  able  distribution.    McGowan  ?).  My- 

Super.  Ct.  239.     <Jf.  O'Mahoney  «.  ers,  66  Iowa,  99.     The  matter  of  an 

Belmont,   62.  N.  Y.  133,  149.     But  interference  of    one    r-eceiver   with 

where  an  insolvent  submits  to  the  another,  as  constituting  a  contempt 

appointment  of  a  receiver  at  the  in-  of  court,  will  be  considered  in  one 

stance  of  some  of  his  creditors,  he  of  the  concluding  sections  of  this 

can  not,   by  a  subsequent  assign-  chapter.    See  §  247  infra. 
ment,  give  preference  to  certain  of 
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§  234.  The  Effect  of  Taking  the  Property  Out  of  the  Jurisdic- 
tion.— While  the  jurisdiction  of  the  courts  is,  upon  general 
principles,  limited  to  the  State  within  which  they  act  and 
from  which  they  derive  their  authority,  still  courts  of  equity, 
acting  in  jpersonam^  often  presume  to  act  so  as  to  afiect 
property  without  the  jurisdiction.  Thus  they  may,  in  a 
proper  case,  take  cognizance  of  suits  for  the  specific  per- 
formance of  contracts  relating  to  property  without  the  State, 
appoint  receivers  over  jDroperty  situated  in  another  State 
and  the  like.  In  this  connection  a  question  will  frequently 
arise  as  to  the  effect  of  a  removal  of  property  out  of  the 
jurisdiction  of  the  court  after  the  receiver  has  once  taken 
possession  of  it.  It  will  sometimes  occur  that  after  a  re- 
ceiver is  appointed  and  has  taken  possession  of  the  prop- 
erty, it  is  carried,  either  by  the  receiver  himself,  or  his 
agents,  or  by  a  third  person,  out  of  the  jurisdiction,  and 
then  the  court  must  determine  its  powers  and  duties  in  the 
premises.  The  law  is  not  entirely  settled,  but  it  is  the  bet- 
ter rule  that,  when  property  has  once  vested  in  a  trustee,  as- 
signee or  receiver,  by  the  law  of  the  State  where  the  prop- 
erty is  situated,  the  law  of  another  State  will  not,  even  in 
favor  of  resident  creditors,  divest  such  trustee,  assignee  or 
receiver  of  his  right  to  the  property,  although  it  have  been 
taken  out  of  the  jurisdiction  of  the  court  by  which  the  re- 
ceiver was  appointed  and  into  the  jurisdiction  of  another 
court.' 

§  235.  The  Effect  of  Appeals  and  of  Proceedings  to  Which  the 
Beceiver  is  Not  a  Party. — Where  an  order  of  reference  was 
made  directing  the  referee  to  appoint  a  receiver  of  the  prop- 
erty of  a  company,  and  an  injunction  was  granted  restrain- 
ing the  trustees  of  the  company  from  interfering  with  its 
property  and  affairs,  and  the  trustees  appealed  from  the  or- 
der and  obtained  a  stay  of  proceedings  on  the  part  of  the 
referee  pending  the  appeal,  and,  pending  such  appeal,  one 
of  the  trustees,  in  his  own  behalf,  commenced  an  action 

'Pond  t.  Cooke,  45  Conn.  126;  v.  Keokuk,  etc.,  Co.,  108  111.317; 
Chicago,  Milwaukee,  etc.,  R.  R.  Co.     8.  o.,  48  Am.  Rep.  557. 
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against  the  company  and  procured  tlie  appointment  of  a 
receiver,  wlio  entered  into  possession  of  the  property  and 
assets  of  the  company,  and,  thereafter,  the  order  was  affirmed 
and  the  stay  vacated  and  a  receiver  appointed,  the  court 
then,  on  the  application  of  the  receiver  thus  appointed,  re- 
quired the  receiver  appointed  under  the  second  order  to  de- 
liver up  the  property  and  effects  received  by  him.'  And  if 
an  appeal  be  taken  from  an  order  appointing  a  receiver,  the 
court  will  not  divest  him,  pending  the  appeal,  of  property 
which  he  has  taken  into  his  possession.'^ 

Furthermore,  the  title  to  property  having  once  vested  in 
a  receiver,  he  cannot  be  deprived  of  it  by  any  judge,  judi- 
cial officer  or  court  in  a  proceeding  to  which  he  is  not  a 
party.  Thus,  where  a  receiver  was  appointed  in  supple- 
mentary proceedings,  and  a  copy  of  the  order  was  served 
on  one,  who  had  in  his  possession  a  note  belonging  to  the 
debtor,  and  a  demand  was  made  on  him  for  it,  which  was 
refused,  apd  subsequently  he  delivered  it,  under  an  order 
from  a  county  judge,  to  third  persons,  by  whom  it  was  dis- 
counted, and  later  the  order  was,  on  the  application  of  the 
receiver,  vacated,  a  copy  of  the  order  vacating  it  being 
served  on  such  third  parties,  and  the  proceeds  of  the  note 
demanded  by  the  receiver,  and  refused,  they  were  held  lia- 
ble in  an  action  brought  against  them  by  the  receiver.^ 

§  236.  The  Effect  of  a  Decree  Discharging  the  Receiver. — 
Where  a  receiver  is  appointed  over  property  pending  an 
action,  and  the  receiver,  having  become  possessed  of  more 
property  than  was  sufficient  to  satisfy  the  demand,  the  plain- 
tiff was  directed  to  select  property  sufficient  to  discharge  his 
claim,  which  he  refused  to  do,  and  a  selection  was  made,  un- 
der the  order  of  the  court,  by  the  clerk  of  the  court,  assist- 
ed by  other  skillful  and  disinterested  persons,  it  was  held 
that  the  property  was  made,  by  the  decree,  the  property  of 

'Deming    n.   New  York  Marble  why  the  particular  referee  should 

Co.,  12  Abb.  Pr.  66.     The  order  in  not  have  been  appointed, 

this  case  required  the  delivery  on  or  ^  Schenk  v.  Peay,  1  Dill.  267. 

before  a  certain  day,  allowing  sufii-  ^  Rogers  ■».  Corning,  44  Barb.  229. 
cient  time  for  cause  to  be  shown 
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the  plaintiff,  and  that  he  could  have  demanded  possession 
of  it,  and  that  it  was  liable  for  his  debts,  and,  although  the 
receiver  had  not  been  discharged  by  a  formal  order,  yet  he 
ceased  to  act  as  receiver  and  became  henceforth  the  trustee 
of  the  plaintiff.' 

Where  the  person  entitled  to  the  possession  of  the  prop- 
erty has,  at  the  time  the  receiver  is  discharged,  taken  the 
benefit  of  an  insolvent  law,  the  trustee  appointed  under  it  is 
entitled  to  the  possession  of  the  property,  and  the  receiver 
will  be  directed  to  transfer  it  to  him." 


III. 

Of  Interference  with  the  Receiver;  Contempt  of  Court. 

§  237.  Interference  with  a  Keceiver  is  Contempt  of  Court. — 
The  power  to  punish  for  contempt  is  inherent  in  a  Court  of 
Chancery,  and  where  there  is  an  interference  with  the  re- 
ceiver in  the  regular  performance  of  his  functions*  as  an  of- 
ficer of  the  court  by  which  he  is  appointed  and  for  which 
he  acts,  the  court  will  hold  such  an  interference  a  contempt 
of  its  authority,  and  will,  when  the  circumstances  justify  it, 
punish  the  offender  by  fine  or  imprisonment.^  The  inter- 
ference may  consist  of  an  attempt  to  deprive  the  receiver  of 
property  of  which  he  has  taken  possession  under  the  order 
of  the  court.  This  attempt  may  be  made  either  forcibly  or 
by  commencing  an  action  at  law  or  other  proceeding,  with- 
out permission  of  the  court  by  which  the  receiver  was  ap- 
pointed. That  such  an  unauthorized  proceeding  is  a  con- 
tempt results  from  the  fact  that  the  receiver  holds  the  prop- 
erty as  an  officer  of  the  court,  and,  that  as  such,  his  posses- 

'  Very  «.  Watkins,  23  How.  (U.S.)  R.  Co.  Id.  529;  Beverley  «.  Brooke,  4 

469.    Cf.  Harlock  t.  Smith,  11  L.  J.  Gratt.   211 :    Spinning  t.  Oiiio  Life 

(N.  S.)  Ch.  157;  8.  o.,6  Jur.  478.  Ins.    &  Trust  Co.,  2    Disney,  368; 

2  Glenn  v.  Gill,  2  Md.  1.  Vermont  &  Canada  R.  R.  Co.  r.  Ver- 

8Noe    «.    Gibson,   7  Paige,   513;  m©nt  Central  R.  R.  Co.,  46  Vt.  792; 

Hull  «.  Thomas,  3  Edw.  Ch.   236 ;  Langford  ®.    Langford,  5  L.  J.  (N. 

De  Vlsser  ®.  Blackstone,  6  Blatchf .  S.)  Ch.   60;  Broad  v.   Wickhara,  4 

235;  Secor  t.  Toledo,  etc.,Ry.  Co.,  Sim.  511;  Skip  «.  Harwood,  3  Atk. 

7  Biss.  513;  King  n.  Ohio,  etc.,  R.  564;  Anonymous,  2  Mod.  499. 

186 


CHAP.   Vn.]  TTTLE  AND  POSSESSION.  §  238 

sion  is  the  possession  of  the  court.  Thus  where  a  receiyer 
was  appointed,  and  the  defendant  assigned  to  him  his  prop- 
erty, consisting  in  part  of  a  vessel  which  he  had  previously 
leased  and  upon  which  there  was,  at  the  time  of  the  assign- 
ment, some  rent  past  due  to  the  ship  owner,  it  was  held  that 
the  act  of  the  owner  in  issuing  a  distress  warrant  for  the 
rent,  and  the  act  of  a  constable  in  taking  possession  of  the 
vessel,  under  the  distress  warrant,  while  it  was  in  the  posses- 
sion of  the  receiver,  were,  each  of  them,  contempt  of  court, 
for  which  both  were  liable  to  punishment.' 

§  238.  The  Same  Subject  Contmued. — Where  a  sheriff  seizes 
goods  in  possession  of  a  receiver,  after  notice  of  the  appoint- 
ment of  the  latter  by  the  court,  he  is  not  protected  by  the 
process  in  his  hands,  unless  it  was  issued  by  leave  of  the 
court ;  his  seizure  is  a  contempt  of  the  order  of  the  court, 
and  subjects  him  and  his  assistants  to  punishment,  and  there 
must  be  a  restoration  of  the  property.  This  will  be  so  even 
though  the  title  of  the  claimant  be  paramount  to  that  of  the 
receiver.'  And  if  the  officer  making  the  levy  is  notified  at 
the  time  of  making  it  that  the  property  is  in  the  possession 
of  a  receiver,  he  will  be  liable  if  he  proceed  further.' 

So,  also,  if  one,  with  knowledge  of  the  appointment  of  a 
receiver,  interfere,  by  attachment  or  otherwise,  with  prop- 
erty to  which  the  receiver  is  entitled  under  the  order  of  his 
appoiatment,  but  of  which  he  has  not  taken  possession,  he 
may  be   punished   for   contempt.*     This   is   the  rule  even 

•Noe  v.   Gibson,  7    Paige,  513.  court  will  permit  the  claimant  to  go 

The  court  said  in    this  case  that  before  the  master  and  be  examined 

"where  a  receiver  is  in  possession  pro  inUreage  mo."    s.  p.,  Riggs  «. 

of  property  upon  which  a  third  per-  Whitney,  15  Abb.  Pr.  388 ;  O'Ma- 

son  has  a  claim  for  rent,  the  proper  honey  «.   Belmont,  62  N.   Y.   133, 

course  for  the  landlord  is  to  apply  149. 

to  the  court,  upon  notice  to  the  re-  '  Commonwealth    t.    Young,    11 

ceiver.  for  an  order  that  the  receiver  Phila.  606. 

pay  the  rent,  or  that  the  landlord  be  '  Lane  v.  Sterne,  3  Giff.  (Eng.)  629. 

at  liberty  to  proceed,  by  distress  or  In  this  case  the  notice  was  in  writihg. 

otherwise,  as  he  may  be  advised.  *  Richards  r.  People,  81  Dl.  551; 

And  if  the  claim  is  contested,  the  Hazefaigg  v.  Bronaugh,  78  Ky.  62. 
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where  the  property  attached  is  in  a  State  other  than  the 
one  inVhich  the  receiver  is  appointed.'  And  if  a  receiver, 
appointed  subsequently  by  another  court,  interferes  with- 
out authority  he  will  also  be  guilty  of  contempt.'' 

§  239.  What  will  Amount  to  an  Interference. — In  order  to 
constitute  an  interference  with  the  receiver's  right,  he  must 
be  in  possession,  actual  or  constructive,  of  the  property  in- 
volved. Accordingly,  if  the  property  seized  be  only  such  as 
may  be  reached  by  a  receiver,  there  will  be  no  contempt." 

If  a  receiver  has  been  appointed  over  real  estate,  and  the 
tenants  thereof  have  attorned  to  the  receiver,  they  can  not 
subsequently  question  the  right  of  the  court  to  the  posses- 
sion of  the  property,  and  any  subsequent  interference  on 
their  part  with  the  receiver's  constructive  possession  will  be 
9,  contempt.  But  on  the  other  hand,  if  the  receiver  was 
not  in  possession,  either  by  himself  or  his  tenants  by  attorn- 
ment or  by  his  agents,  he  can  not  enforce  a  delivery  of  the 
property  by  proceedings  as  for  a  contempt  against  an  officer 
levying  upon  the  same."  The  interference  need  not  amount 
to  an  actual  dispossessing  of  the  receiver,  but  may  con- 
sist in  commencing  suits  against  him,  without  obtaining 
leave  of  the  court,  or  in  attempts  to  intimidate  him  in  re- 
spect of  his  possession.^ 

It  has  recently  been  held  in  England  that  where,  in  a 
partnership  action,  a  receiver  and  manager  of  the  business 
has  been  appointed,  the  issuing  of  a  circular  to  the  custom- 

'  Chafee  v.  Quidnick  Co.  13  R.  I.  *•  Albany  City  Bank  v.  Schermer- 

442,     where    the    attachment    was  horn,   9    Paige,    372,    378.    Contra 

made  by  an  attorney  who  had  ap-  Richards  v.  People,  81  111.  551 ;  Ha- 

p)eared  for  the  defendant  and  con-  zelrigg  «.    Bronaugh,   78  Ky.    62; 

sented  to  the  appointment,  the  at-  Chafee «.  Quidnick  Co.,  13  R.  I.  442. 

tachment  being  made  for  the  pur-  See  §  237  mpra.     In  the  cases  last 

pose  of  securing  his  fees.     See  §  243  cited  the  party  had  actual  notice,  or 

infra.  was  a  party  to  the  proceedings  in 

*  Spinning  v.  Ohio  Life  Insurance  which  the  receiver  was  appointed. 

&  Trust  Co.,  2  Disney,  868.    See  §  ^ In  re  Iliggins,  27  Fed.  Rep.  443  ; 

232  mpra.  Parker  'o.  Browning,  8  Paige,  388. 

'Albany  City  Bank  v.  Schermer- 
hom,  9  Paige,  372. 
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ers  of  the  firm,  containing  statements  wLicli  would  lead 
them  to  infer  that  the  business  is  in  a  failing  condition 
or  might  shortly  fail,  is  a  libel  on  the  business,  and  such  an 
interference  with  the  receiver  in  the  discharge  of  his  duties 
as  will  constitute  a  contempt,  which  the  court  will  punish  by 
imprisoning  the  sender  of  the  circular.' 

§  240.  Further  Ulustration  Hereo£ — But  where  the  defendant 
had  leased  property,  receiving  as  rent  a  certain  share  of  the 
crops  raised,  and  a  sheriff,  without  notice  of  the  appoint- 
ment of  a  receiver  of  the  landlord,  levied  on  his  share,  but, 
on  being  notified  of  the  appointment,  consented  that  the  re- 
ceiver should  take  possession  of  the  defendant's  interest  and 
dispose  of  the  same,  and  hold  the  proceeds  subject  to  the 
order  of  the  Court  of  Chancery,  he  was  held  not  guilty  of 
contempt.'' 

An  action  to  enforce  a  mechanic's  lien,  it  has  been  held  in 
Arkansas,  may  be  instituted  against  property  in  the  hands  of  a 
receiver.^  But  it  has  been  held  in  New  York  that  if  a  corpo- 
ration, of  the  property  of  which  a  receiver  has  been  appointed 
with  power  to  continue  the  business,  have  the  exclusive  right 
in  a  patent,  and  one  of  its  former  officers,  under  a  license 
from  the  patentee,  commences  to  make  the  patented  article, 
his  so  doing  will  constitute  a  contempt." 

"Where  a  receiver  of  the  rents  of  real  property  is  appoint- 
ed, his  first  duty  is  to  notify  the  tenants  of  his  appoint- 
ment and  to  direct  them  as  to  the  payment  of  rent  in  the 
future,  and  if  subsequently  he  be  prevented  from  collecting 
the  rent,  he  should  make  application  to  the  court  for  an  at- 
tachment. In  such  a  proceeding  his  own  affidavit  upon  in- 
formation and  belief,  the  tenants  having  informed  him  of  the 
nature  of  the  interference,  will  be  sufficient  to  warrant  the 

1  Helmore  v.  Smith,  56  L.  J.  (Ch.  » Richardson  v.  Hickman,  32  Ark. 

D.)  145  (1886) ;  s.  o.,  1  Ky.  &  Corp.  406. 

L.  J.  349.  *  In  re  Woven  Tape  Skirt  Co.,  12 

^  Albany  City  Bank  v.  Schermer-  Hun,  111.     See  also  §  217  supra. 
horn,  10  Paige,  263. 
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court  in  issuing  the  order.'  And  it  has  been  held  that  an 
order  may  issue  for  the  commitment  of  a  person  who  has 
taken  forcible  possession  of  property  belonging  to  the  re- 
ceiver, there  being  proof  of  a  due  service  of  a  notice  of  the 
motion,  without  a  rule  nisi  first  obtained." 

§  241.  Contempt  on  the  Part  of  the  Defendant. — The  court, 
in  appointing  a  receiver,  may  direct  the  defendant  to  deliver 
his  property  to  the  receiver  or  to  execute  an  assignment  or 
to  do  some  other  act  in  the  premises  to  make  the  appoint- 
ment more  efficacious.  If  the  defendant,  in  such  a  case, 
refuse  or  neglect  to  comply  with  the  order,  he  may  be  ad- 
judged in  contempt  and  imprisoned  summarily,  upon  motion 
of  the  receiver,  until  he  comply  with  the  order.^ 

Where  the  defendant  is  directed  to  deliver  his  property 
to  the  receiver  under  the  direction  of  a  master,  the  proper 
course  is  for  the  receiver,  or  the  party  concerned,  to  call 
upon  the  master  to  decide,  upon  the  examination  of  the  de- 
fendant and  on  the  evidence  before  him,  what  property 
legally  or  equitably  belonging  to  the  defendant  and  to  which 
the  receiver  is  entitled  under  the  order  of  the  court,  is  prop- 
erly in  the  defendant's  possession  or  under  his  power  and 
control.  It  is,  thereupon,  the  duty  of  the  master  to  direct  the 
defendant  to  deliver  to  the  receiver  the  actual  possession  of 
all  such  property,  in  such  manner  and  within  such  time  as 
the  master  may  think  reasonable.  And  if  the  property  be  in 
the  possession  of  a  third  person  who  claims  the  right  to  re- 
tain it,  the  receiver  must  either  proceed  by  suit,  in  the  ordi- 
nary way,  to  try  his  right  to  it,  or  the  complainant  should 
make  such  third  person  a  party  to  the  suit  and  apply  to  have 
the  receivership  extended  to  the  property  in  his  hands.* 

§  242.  What  will  Not  Amount  to  a  Contempt  on  the  Part  of 
the  Defendant. — But  where  an  order  is  made  directing  the  de- 
fendant to  deliver  certain  notes  held  by  him,  as  trustee,  to  a 

'Anon.,  2  Mod.  499.  •*  Parker   v.  Browning,   8    Paige, 

'Broad  v.  Wickham,  4  Sim.  511.       389,  per  Cliancellor Walworth  ;  Cas- 
3  People  V.  Rogers,  2  Paige,  103.      silear  v.  Simons,  Id.  273. 
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receiver,  and  the  case  is  referred  to  a  referee  to  summon  tlie 
parties  before  liim  and  to  direct  the  delivery  to  be  made,  the 
delivery  need  not  be  made  to  any  person  other  than  the  re- 
ceiver in  person,  and  a  refusal  to  deliver  the  property  upon 
a  demand  by  the  plaintiff,  his  attorney  or  the  referee  will 
not  amount  to  a  contempt.'  The  receiver  must  make  the 
demand  in  person,^  and  a  defendant  will  not  be  in  contempt 
for  refusing  to  deliver  property  to  a  receiver  where  it  ap- 
pears that  the  property  had  been  bought  at  a  sheriff's  sale 
under  an  execution  and  the  defendant  had  subsequently  been 
allowed  its  use  by  the  purchaser.  In  such  a  case  the  alleged 
owner  of  the  property  should  have  been  made  a  party  and 
his  title  determined  in  the  usual  way.^ 

§  243.  The  Rule  Herein  where  the  Property  is  Without  the  Ju- 
risdiction.— AVhere  a  court  of  equity  has  jurisdiction  over  the 
person  of  a  defendant,  it  is  familiar  learning  that  it  may 
make  decrees  and  orders  affecting  his  property  which  is  sit- 
uated outside  of  its  jurisdiction.  The  usual  procedure  when 
the  court  exercises  this  power  is  to  compel  the  defendant  to 
execute  such  an  instrument  as  will  be  effectual  to  carry  out 
the  orders  of  the  court  concerning  the  property  without  the 
jurisdiction.  The  fact  that  the  instrument  is  executed  to 
escape  a  proceeding  to  punish  for  contempt  will  not  amount 
to  such  duress  as  will  warrant  a  court  in  another  jurisdic- 
tion to  interfere,  even  though  such  foreign  court  have  not 
the  power  of  itself  to  grant  such  an  order.  The  princi- 
ple of  comity  will,  in  the  latter  case,  prevent  an  interfer- 
ence. But,  even  where  such  an  assignment  is  not  executed, 
the  court  will  prevent  the  defendant  from  so  dealing  Avith 
the  property,  either  personally  or  by  his  agents,  as  to  defeat 
the  ultimate  execution  of  the  decree.  Thus  where  receivers 
were  appointed  of  the  property  of  a  defendant  in  England, 
and  he  had  property  in  Ireland  which  he  directed  his  agents 

^  Panton  «.  Zebley,  19  How.  Pr.  ^  McComb  v.  Weaver,  11  Hun, 
394.     Cf.   Green  v.   Green,  2  Sim.     271. 

430 ;  Dove  v.  Dove,  2  Dick.  617.  » Robeson  v.   Ford,   8  Edw.   Ch. 

441. 
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there  to  refuse  to  deliver  to  the  receivers,  the  court  said : — 
"  That  this  is  a  contempt  I  have  no  doubt.  It  is  true  that 
this  court  has  not  the  means  of  sending  its  officers  to  carry 
into  effect  its  orders  in  Ireland,  but  it  has  jurisdiction,  over 
aU  persons  in  this  country  and  can  compel  obedience  to  its 
orders.'"  But  a  foreign  receiver  will  not  be  permitted,  as 
against  the  claims  of  creditors  resident  in  another  State,  to 
remove  from  that  State  the  assets  of  the  debtor,  it  being 
the  policy  of  every  sovereignty  to  retain  in  its  own  hands 
the  property  of  a  debtor  until  all  claims  in  favor  of  its  own 
citizens  have  been  satisfied.' 

§  244.  Only  the  Court  Wherein  the  Receiver  is  Appointed  Can 
Entertain  a  Proceeding  for  Contempt. — The  power  to  punish  for 
contempt  being  plainly  a  judicial  prerogative  can  not  be  ex- 
ercised by  a  ministerial  officer  of  the  court.  The  offense  is 
not  a  violation  of  law,  but  a  disregard  of  the  mandate  of  a 
court ;  it,  therefore,  devolves  upon  some  judicial  officer  of 
that  court  to  entertain  the  proceeding  to  punish  the  offen- 
der. Accordingly  the  receiver  himself  being  merely  the  ser- 
vant of  the  court,  has  no  power  to  adjudge  a  party  in  con- 
tempt. Neither  does  such  power  inhere  in  any  court  other 
than  the  one  by  which  the  receiver  is  appointed ;  it  is  that 
court  alone  whose  authority  is  disputed,  and  to  that  court 
alone  belongs  the  power  to  adjudge  the  act  complained  of  a 
contempt.  Nor,  ordinarily,  can  a  referee  decide  what  is  a 
contempt  unless  specially  given  that  power,  his  duty  gener- 
ally being  merely  to  examine  into  the  necessity  of  appoint- 
ing a  receiver,  or  the  nomination  of  a  suitable  person  to  be 
appointed,  or  the  discovery  of  assets  subject  to  the  receiver- 
ship. Thus,  where  a  referee  or  commissioner  was  appoint- 
ed to  take  an  account  of  the  property  involved  in  the  suit, 
he  can  not  decide  that  an  attachment  for  contempt  ought  to 
issue." 

'  Langford    'd.   Langford,  5  L.   J.  that  the  enunciation  of  this  rule  is 

(N.  S.)  Ch.  60.  a  dictum.    The  rule    itself  is  well 

'Chicago,  Milwaukee,  etc.,  R.  R.  settled. 

Co.  «.   Keokuk,  etc.,  Co.,  108  111.  ^Qeisse  «.  Beall,  5  Wis.  224. 
817.  In  this  case,  however,  it  seems 
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§  245.  What  Constitutes  Sufficient  Notice  of  the  Appointment 
of  the  Receiver  Herein. — It  seems  to  be  settled  law  that  after 
a  receiver  has  been  appointed,  any  interference  with  his  pos- 
session will  be  a  contempt  irrespective  of  formal  notice  of 
the  appointment,  provided  there  can  be  shown  to  have  been 
some  actual  notice  thereof.^ 

Thus,  where  a  partnership  had  been  dissolved,  and  a  suit 
was  commenced  by  one  of  the  partners  for  an  accounting, 
and  it  appeared  that  two  of  the  partners,  without  the  con- 
sent and  in  fraud  of  the  rights  of  the  complainant,  had  sold 
some  of  the  firm's  effects,  and  further  that  the  court  had,  on 
motion,  after  due  notice,  appointed  a  receiver  and  granted  an 
injunction,  and  that  before  the  injunction  or  order  could  be 
served,  one  of  the  defendants  discounted  the  notes  which 
had  been  taken  in  payment  for  the  property,  and  the  other 
shared  the  proceeds,  both  were  adjudged  guilty  of  con- 
tempt.^ And  where  the  defendant  was  present  in  court 
during  the  hearing  on  a  bill  for  an  accounting,  and  in  con- 
sequence knew  of  the  order  appointing  a  receiver,  he  was 
adjudged  to  be  in  contempt  for  removing  a  portion  of  the 
firm's  assets  before  the  decree  was  drawn.  Lord  Hardwicke 
said,  in  this  case,  "  where  a  person  attends  a  cause  to  which 
he  is  a  party,  .  .  .  and  had  notice  of  the  decree  by  be- 
ing present  when  it  was  pronounced  in  court,  if  he  does  any 
act  that  is  a  contravention  to  the  decree,  he  is  guilty  of  a 
contempt  and  punishable  for  it,  notwithstanding  the  decre- 
tal order  is  not  drawn  up,  ...  or  else  it  would  be  ex- 
tremely easy  to  elude  decrees."' 

But  where  a  defendant,  in  action  to  foreclose  a  mortgage, 
had  assigned  the  rents  to  certain  other  persons,  which  as- 
signment was  subsequent  to  the  execution  and  recording  of 

'Skip  «.  Harwood,  3  Atk.  564;  ing  of  an  injunction  by  being  in 
Lewis  V.  Singleton,  61  Ga.  164.  Cf.  court,  and  it  was  held  sufficient  no- 
Howe  v.  Willard,  40  Vt.  654.  tice  to  put  them  in  contempt],  and 

■^Hull  V.    Thomas,   3  Edw.    Ch.  Kimpton  v.  Eve,  2  Yes.  &  B.  348, 

236.   The  yice-Chancellor,  McCoun,  [where  the  notice  was  a  letter], 

cited  Osborne   v.  Tenant,   14  Ves.  •''Skip  v.   Harwood,  3  Atk.   564; 

136,   [where  the  defendant  and  his  Anon.  Id.  567. 
attorney  were  apprized  of  the  grant- 
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the  mortgage,  but  before  the  foreclosure,  and,  i^ending  the 
proceedings,  a  receiver  of  the  rents  was  appointed,  who 
never  secured  possession  or  control  of  the  property  and 
took  no  steps  to  compel  an  attornment  of  the  tenant  to  him, 
it  was  held  not  to  constitute  a  contempt,  for  one  of  the  assig- 
nees, after  notice  of  the  appointment,  none  of  them  being 
parties  to  the  foreclosure  proceedings,  to  collect  the  rents 
and  to  refuse  to  pay  them  to  the  receiver.'  Where  the  inter- 
ference was  not  wilfully  committed,  or  where  the  act  com- 
plained of  was  done  under  a  mistake  of  law,  the  court,  as  a 
rule,  will  impose  a  fine  sufficient  to  cover  damages  and  costs, 
but  will  not  commit." 

§  246.  The  Rule  Where  the  Appointment  is  Irregulax  or  Erro- 
neous.— The  effect  of  an  irregular  or  erroneous  appointment 
of  a  receiver  in  respect  of  his  title  and  possession  has  al- 
ready been  considered.^  But  when  an  irregularity,  infor- 
mality or  error  in  the  appointment  is  set  up  in  defense  of  a 
proceeding  to  punish  for  contempt  of  court  in  resisting  the 
receiver's  authority,  or  in  disregarding  the  mandate  of  the 
court  in  any  matter  concerning  the  receivership,  a  question 
is  presented  somewhat  different  from  those  which  arise  in 
such  a  case  concerning  the  receiver's  title  or  possession.  If 
the  court  have  jurisdiction  to  appoint  a  receiver,  mere  irreg- 
ularity or  error  in  making  the  appointment  is  not  sufficient 
to  render  the  appointment  void  and  to  absolve  the  parties 
in  interest  from  their  legal  duty  to  render  obedience  to  the 
orders  of  the  court  in  respect  thereto.  It  is,  accordingly,  set- 
tled law  that  any  interference  with  a  receiver,  or  any  disregard 
of  the  mandates  of  the  court  concerning  the  property  sub- 
ject to  the  receivership,  are  in  contempt  of  court,  even  though 
it  be  shown  that  the  appointment  of  the  receiver  was  irreg- 
ular or  the  order  erroneous.  A  dissatisfied  party  must  seek 
his  remedy  by  appeal,  and  not  by  setting  at  defiance  the  au- 

'  Bowery  Savings  Bank  v.  Rich-  '  Noe  v.   Gibson,   7  Paige,   513; 

ards,  3  Hun,  366,  citing  Parker  v.  Lane  «.  Sterne,  3  Giff.  (Eng.)  629. 

Browning,  8  Paige,  388,  390  ;   and  3  §§  193,  227,  mpra. 
Sea  Ins.  Co.  v.  Stebbins,  Id.  565. 
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thority  of  the  court ;  and  strangers  to  the  suit,  who,  never- 
theless, have  an  interest  in  the  subject-matter,  may  have 
their  relief  by  a  direct  proceeding  looking  to  the  removal  of 
the  receiver  and  the  setting  aside  of  the  orders  in  reference 
to  the  receivership.' 

This  being  the  law  the  court  will  not,  in  a  proceeding  to 
punish  for  contempt,  review  the  questions  which  were  passed 
upon  when  the  receiver  was  appointed.  It  is  sufficient,  for 
the  purpose  of  such  a  proceeding,  that  the  receiver  was  ap- 
pointed, and  that  there  is  an  interference  with  his  posses- 
sion, or  a  defiance  in  any  respect  of  the  authority  of  the 
court."  Accordingly,  if  a  sheriff  have  taken  goods  under  an 
execution,  after  having  been  notified  that  they  were  in  the 
possession  of  a  receiver  of  the  debtor's  property,  the  claim 
that  the  appointment  was  improper  will  not  justify  the  seiz- 
ure, and  the  court  cannot,  in  a  proceeding  to  punish  the  con- 
tempt, be  called  upon  to  decide  as  to  the  validity  of  the  ob- 
jection to  the  order  of  the  appointment.^ 

§  247.  The  Title  to  the  Property  Cannot  be  Adjudicated  in  Con- 
tempt Proceedings. — It  is  also  equally  well  settled  that  in  a 
proceeding  to  punish  for  contempt  of  court,  the  question  of 
the  title  to  the  property  cannot  arise  or  be  adjudicated. 
The  court  will  not,  in  such  a  proceeding,  do  more  than  pass 
upon  the  bare  question  of  contempt.  It  will  not,  directly 
or  indirectly,  assume  to  consider  or  to  decide  to  whom  the 
property  belongs,  or  to  decide  that  the  receiver  has,  or  has 
not,  the  right  of  possession  in  and  to  it.  The  question  is 
whether  there  has  been  an  interference,  in  an  unauthorized 
way,  with  an  officer  of  the  court.  Thus  where  one  inter- 
feres with  the  collection  of  the  rents  of  certain  property  in 
the  hands  of  a  receiver,  claiming  title  thereto  under  a  con- 
veyance from  the  defendant,  the  court  will  not  decide  the 
question  of  title  in  proceedings  to  punish  him   for  con- 

'  People  V.  Sturtevant,   9  N.  Y.  People,   81  111.   551 ;  Cook  v.  Citi- 

263,  269.  zens  National  Bank,  73  Ind.  256. 

^Albany  City  Bank  v.  Schermer-  ^ Russell  v.  East  Anglian  Ry.  Co., 

horn,  9   Paige,   373 ;    Richards   v.  3  Mac.  &  G.  104. 
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tempt.'  And  if  the  claimant  remove  the  property  out  of  the 
jurisdiction  the  court  may  compel  him  to  pay  the  receiver 
the  value  of  such  property.'' 

§  248.  Contempt  on  the  Part  of  the  Receiver ;  Conflict  of  Re- 
ceiverships.— A  receiver  himself  may  be  guilty  of  contempt  in 
two  ways  :  {a)  Where  he  refuses  or  neglects  to  comply  with 
the  order  of  the  court  appointing  him,  and  (h)  where  there  is  a 
conflict  of  receivers,  and  one  or  two  or  more  receivers  of  th.e 
same  property  interfere  with  the  possession  of  another  re- 
ceiver, or  prevent  or  'hinder  the  due  discharge  of  duty  by 
that  other  receiver  in  respect  of  the  property  in  dispute.  A 
receiver  being  a  mere  officer  of  the  court  appointing  him, 
and  exercising  ministerial  functions  only,  is  bound  to  obey 
every  order  which  the  court  may  make  affecting  the  dis- 
position of  the  property  in  his  hands  as  its  receiver,  and 
hence  if  he  neglect  or  refuse  to  comply  therewith,  he  stands 
in  no  better  position  than  any  other  person,  and  may  be  pun- 
ished in  the  same  way.  But  where  an  order  was  made 
directing  a  receiver  to  turn  over  the  property  and  discharg- 
ing him  from  further  responsibility  concerning  it,  and  he 
took  steps  to  perfect  an  appeal  to  a  higher  court,  the  court 
by  which  he  had  been  appointed,  inasmuch  as  he  expressly 
disclaimed  any  intention  to  disregard  the  order,  refused  to 
issue  an  attachment.^ 

Again,  where  a  second  receiver  interferes  with  the  pos- 
session of  a  receiver  in  charge  of  property  under  a  prior 
appointment,  he  is  liable  to  be  punished  for  contempt,  even 
though  the  court  appointing  him  has  acquired  jurisdiction 
in  the  matter."  But  where  the  second  receiver  is  appoint- 
ed by  a  different  court  which  had  jurisdiction,  and  he,  act- 
ing in  good  faith,  takes  into  his  possession  property  sub- 
ject to  the  other  receivership,  the  court  will  first  determine 
the  question  of  priority  and  direct  as  to  the  transfer  of  the 

'  ExparU  Hollis,  59  Cal.  405.  *  Spinning  v.  Ohio  Life  Insurance 

2  Tn  re  Day,  34  Wis.  638.  <fe  Trust  Co. ,  3  Disney,  368. 

•Vn  re  Colvin,  3  Md.  Ch.  300. 
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property,  before  it  will  entertain  proceedings  for  contempt.' 
And  where  the  dispute  as  to  the  right  of  possession  deter- 
mines adversely  to  the  second  receiver,  and  the  only  object 
of  the  contempt  proceeding  is  to  compel  the  payment  of  the 
costs,  the  court  will  not,  in  general,  incline  to  do  more  than 
make  an  order  for  their  payment.' 

"'  People  v.  Central  City  Bank,  53        « Ward  v.  Swift,  6  Hare,  309 ;  8.  o., 
Barb.  413 ;  s.  c,  35  How.  Pr.  438.       13  Jur.  173. 
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§  249.  How  Far  the  Receiver's  Rights  and  Powers  are  Conferred 
by  the  Order  of  His  Appointment. — It  may  be  said,  in  a  general 
way,  that  a  receiver  has  no  powers  except  such  as  are  con- 
ferred upon  him  by  the  order  by  which  he  is  appointed,  and 
by  the  practice  and  usage  of  the  court.'  He  is  merely  an 
officer  of  the  court ;  his  appointment  determines  no  right, 
and  in  no  way  affects  the  title  to  the  property ;  his  holding  is 
the  holding  of  the  court ;  and  he  has  no  right  to  ask  for  a  re- 
vision of  the  order  removing  him,  any  more  than  a  stranger 
to  the  cause.^  He  is  but  a  minister,  and,  therefore,  has  not 
the  discretionary  power  of  a  person  acting  in  a  fiduciary 
character  ;  nor  can  he  do  any  single  act  likely  to  seriously 
diminish  the  fund,  without  special  leave  of  court.''  In  theory, 
the  court  itself  has  the  care  of  the  property  in  his  hands,  for 
the  benefit  of  the  party  or  parties  ultimately  entitled  to  it.^ 
He  is  not,  however,  merely  the  assignee  of  him  whose  prop- 
erty is  placed  in  his  care,^  but  he  may  exercise  such  powers, 
in  dealing  with  the  property,  as  belong  to  a  receiver  according 

^  Grant  v.   Davenport,    18    Iowa,  ^  Hooper  v.  Winston,  24  111.  353. 

1.79  ;  Verplanck  v.   Mercantile  Ins.  ^  Devendorf  v.  Dickinson,  21  How. 

Co.,  2  Paige,  452;  In  re  Colvin,  3  Pr.  275,  276. 

Md.  Ch.  278.  ^  King  v.  Cutts,  24  Wis.  627. 

-  In  re  Colvin,  supra. 
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to  the  practice  of  tlie  Court  of  Chancery,  and  in  addition 
thereto  such  special  powers  as  are  particularly  conferred 
upon  him  by  the  order  of  his  appointment. 

§  250.  How  Far  the  Receiver's  Personal  Rights  are  Affected  by 
the  Appointment. — The  fact  that  a  receiver  is  an  officer  of  the 
court  does  not  entitle  him  to  any  privileges  above  other 
suitors ;  in  seeking  relief  he  must  use  the  same  proceed 
ings  that  other  suitors  are  required  to  use.'  Accordingly, 
in  an  action  brought  by  a  creditor  of  a  corporation  against 
a  receiver  thereof,  in  his  official  capacity,  no  personal  judg- 
ment can  be  rendered  against  him  ;  the  judgment  must  be 
entered  against  him  as  receiver,  and  must  be  made  payable 
out  of  the  funds  held  by  him  in  that  capacity.'^ 

A  receiver  when  ordered  to  dispose  of  the  fund  in  his 
hands,  or  any  part  thereof,  as  where  he  is  directed  to  return 
money  collected  by  him,  cannot  off-set  a  personal  claim 
which  he  may  have  against  the  person  to  whom  he  is  or- 
dered to  pay  it.  In  a  case  involving  this  question  it  was 
said  : — "  If  the  mere  agent  or  instrument  of  the  court  can 
be  permitted,  after  receiving  funds  under  its  order,  to  set  up 
claims  to  them  wholly  foreign  to  the  object  of  his  appoint- 
ment, the  position  of  a  receiver  is  perverted  into  that  of  a 
speculator  in  funds,  constructively,  at  least,  in  court,  and 
their  destiny  becomes  as  uncertain  after  they  enter  the  pre- 
cincts of  the  court  as  before.  The  court  will  not  thus  per- 
mit itself  to  be  made  a  quasi  suitor.'" 

In  Ireland  a  receiver  is  exempt  from  arrest,  upon  civil 
process,  while  in  attendance  upon  the  court  in  his  official 
capacity;  so  when  a  receiver  was  arrested  for  debt,  while  at- 
tending a  motion  affecting  his  receivership,  he  was  discharged 
upon  the  ground  that  he  was  privileged  from  arrest.* 

'  Receivers  of  State  Bank  v.  Nat.  -^Johnson  v.  Gunter,  6  Bush,  534, 

Bank  of  Plainfield,  34  N.  J.  Eq.  4")0.  536. 

458 ;  Barker  v.  Beeber,  5  Atl.  Rep.  1  '*  Brabazon  v.  Teynham,  2  Ir.  Ch. 

(Sup.  Ct.  Penn.,  1886).  (N.  S.)  563. 

-  Woodruff «.  Jewett,  37  Hun,  205, 
208(1885). 
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§  251.  Of  Receivers  by  Statutory  Authority  for  Special  Pur- 
poses.— In  very  many,  if  not  all,  of  the  States  there  are  stat- 
utes providing  for  the  appointment  of  receivers  for  par- 
ticular purposes,  as  for  winding  up  corporations,  in  supple- 
mentary proceedings  and  the  like,  and  their  rights,  duties 
and  powers  are,  by  such  statutes,  marked  out  with  more  or 
less  precision.  In  such  cases  the  officers  whose  authority 
is  so  created  and  specified  more  nearly  resemble  statutory 
assignees  than  receivers  of  the  Court  of  Chancery.' 

In  New  Jersey  it  has  been  decided  that  such  officers  de- 
rive their  powers  wholly  from  the  statute,  but  the  powers 
need  not  be  expressly  given,  it  being  sufficient  if  they  may 
be  fairly  inferred  from  the  general  scope  of  the  statute ;  and, 
consequently,  that  although  the  power  to  administer  an  oath 
is  not  expressly  given  to  them,  yet,  if  they  are  to  hear  and 
decide  upon  claims  presented  to  them  against  a  corporation, 
an  implied  power  is  thereby  given  them  to  adihinister  oaths 
to  witnesses  examined  on  the  hearing.''  It  has  also  been 
held  in  the  same  State  that  receivers  appointed  under  a 
statute  have  a  discretion  in  the  management  of  the  trust 
property,  for  the  due  exercise  of  which  they  are  responsible 
to  the  court  appointing  them,  and  in  the  exercise  of  which 
they  are  under  its  control.^ 

§  252.  The  Receiver  Holds  the  Property  for  the  Benefit  of  AU 
Parties  Until  After  the  Decree. — Though  a  receiver  maybe,  and 
generally  is,  appointed  upon  the  application  of  but  one  of  the 
parties  interested  in  the  property  which  he  is  to  preserve, 
his  holding  is  not  merely  for  the  benefit  of  such  party  or  of 
any  other  party ;  it  is  the  holding  of  the  court  for  the  equal 
benefit  of  all  persons  who  may  be  finally  adjudged  by  the 
court  to  have  rights  in  it."     Where,  however,  the  rights  of 

'  Attorney-General  v.  Life  and  Fire  *  First  Nat.  Bank  v.  E.  T.  Barnum 

Ins.  Co.,  4  Paige,  224.        ^  Wire  &  Iron  Works,  27  N.  W.  Rep. 

-  Runyon  «.  Farmers,  etc.,  Bank,  657,  661  (Mich.  1886)  ;  s.  c,  58 Mich. 

4  N.  J.  Eq.  (3  Green)  480.  315  (1885)  ;  Delaney  v.  Mansfield,  1 

'^ Knott  V.  Receivers,  etc.,  4  N.  J.  Hog.  234. 
Eq.  (3  Green)  423. 
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the  parties  are  established  he  is  considered  as  holding  for 
the  benefit  of,  the  parties  entitled  to  the  property/ 

Upon  a  decree  for  the  plaintiff,  the  receiver's  duties,  as 
such,  are  at  an  end,  and  he  holds  merely  as  his  trustee.  To 
entitle  the  plaintiff  to  the  property,  he  should  make  a  de- 
mand with  a  certified  copy  of  the  decree  with  his  receipt  on 
it."  In  Khode  Island,  the  court  has  decided  that  a  receiver 
of  a  bank  appointed  under  the  Revised  Statutes,  c.  146,  rep- 
resents both  the  bank  and  its  creditors,  and  that  he  can  look 
behind  its  acts  in  the  assertion  of  the  rights  of  the  creditors." 

§  253.  The  Rights  of  a  Receiver  in  Taking  Possession  of  the 
Property  for  which  He  is  Appointed. — The  power  of  a  receiver  to 
"  take  "  property  implies  a  correlative  duty  on  the  part  of 
any  one  having  it  in  possession  to  deliver  it  to  him,  and 
such  holder  violates  the  law  in  resisting  the  exercise  of  the 
lawful  authority  of  the  receiver.  In  such  case  the  receiver 
may  call  upon  the  sheriff  and  his  deputies  to  aid  in  enforcing 
his  authority.* 

A  mortgagee  has  no  equitable  right  growing  out  of  his 
mortgage  lien  to  have  a  receiver  of  the  estate  of  the  mortgagor 
beyond  the  property  embraced  in  the  mortgage ;  neither 
should  the  receivership  be  extended  to  other  property  in  the 
possession  of,  and  claimed  by  third  persons.^ 

If  a  defendant  is  ordered  by  the  court  to  pay  over  money 
to  the  receiver  he  must  obey  the  order  until  he  can  have  it 
reviewed  by  appeal  or  writ  of  error."  Where  a  draft  may  be 
payable  in  bills  of  the  bank  to  a  bank  itself,  it  is  also  so  pay- 
able to  the  receiver  of  the  bank.' 

Where  a  judgment  in  favor  of  the  plaintiff  is  set  aside  and 
an  order  of  restitution  is  allowed,  it  is  no  objection  to  the 
order  that  restitution  is  directed  to  be  made  to  a  receiver  of 

'  In  re  Colvin,  3  Md.  Ch.  278.  receiver  by  refusing  possession  may, 

''Very®.  Watkins,  23  How.  (U.S.)  by  virtue  of  a  statute,  be  indicted. 
469.  ^  State  of  Florida  v.  Jacksonville 

•^ Hayes  v.  Kenyon,  7  R.  I.  136.  P.  &  M.  R.  R.  Co.,  15  Fla.  201,  280. 

*  State  v.  Rivers,  66  Iowa,  653,  « Lutt  v.  Grimont,  17  Bradw.  308. 
656.     In   Iowa  one  who  resists  the        ''  Moise  v.  Chapman,  24  Ga.  249. 
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the  defendant,  nor  does  the  pendency  of  other  actions  in  the 
Circuit  Court  of  the  United  States  by  the  receiver  to  recover 
the  same  money  preclude  the  defendant  from  making  the 
motion.  "Whether  such  a  motion  should  be  granted  notwith- 
standing the  pendency  of  such  suits  is  discretionary  with  the 
court.' 

§  254.  The  Receiver's  Right  to  Claim  Property  in  Another 
State.— Receivers  appointed  in  other  States  may  sue  as  such 
in  the  courts  of  New  York,  but  not  where  their  claims  con- 
flict with  the  rights  of  its  citizens  under  its  own  laws,  or 
work  detriment  to  such  of  its  citizens  as  have  been  induced 
to  give  credit  to  the  foreign  insolvents."  But  a  receiver  ap- 
pointed by  a  court  or  under  a  statute  of  that  State,  can  not 
undertake  to  represent  the  creditor  or  creditors  of  the  debtor 
in  the  courts  of  a  foreign  jurisdiction.^ 

In  New  Jersey  a  receiver  appointed  in  a  foreign  jurisdic- 
tion, clothed  with  authority  to  take  the  designated  property, 
wherever  situate,  may  maintain  a  suit  for  the  possession  of 
such  property  in  the  courts  of  that  State,  but  not  if  the  suit 
contravenes  the  policy  of  the  State  as  to  its  laws,  or  if  it  will 
invade  or  impair  the  rights  of  its  citizens."  Such,  also,  is 
the  law  in  Ohio.^ 

In  Maine  it  has  been  held,  that  receivers  appointed  in 
another  State,  upon  a  decree  for  the  dissolution  of  a  corpo- 
ration, can  only  have  legal  authority  co-extensive  with  the 
jurisdiction  of  the  court  appointing  them,  and  can  not  exer- 
cise their  function  in  a  manner  detrimental  to  its  citizens 
pursuing  legal  remedies  there.** 

§  255.  His  Power  Over  Property  in  Another  State. — In  a  late 
case  in  which  receivers  appointed  by  a   New  York   court 

*  Market  National  Bank  v.  Pacific  ^  Hurd  v.  Elizabeth,  41  N.  J.  Law, 

National  Bank,  102  N.  Y.  464,467  1,4.     To  the  same  effect  see  Bank  «. 

(1886).  McLeod,  38  Ohio  St.  174. 

2Pugh«.  Hurtt,52How.  Prac.  22,  ^  Bank  v.  McLeod,  38  Ohio   St. 

approving    Runk  v.   St.    John,    29  174. 

Barb.  585.  «  Hunt  «.  Columbian  Ins.  Co.,  55 

3Booth«.Clark,17How.(U.S.)322.  Me.  290. 
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liad  trasferred  property  situated  in  Maryland  to  a  corpora- 
tion in  that  State  after  receivers  had  been  appointed  by  a 
Maryland  Court,  Alvey,  C.  J.,  said : — "  The  receivers  ap- 
pointed by  the  coui't  in  New  York  had  no  extra-territorial 
power  over  the  property  in  this  State,  and,  therefore,  had  no 
power  to  surrender  the  property  situated  here  to  the  Mary- 
land company.  And  the  latter  company,  being  a  party  to 
this  suit,  and  engaged  in  contesting  the  right  to  the  property, 
could  in  no  effectual  way,  by  contract  or  agreement  with  the 
foreign  receivers,  acquire  any  right  to  the  possession  of  the 
property  as  against  the  Maryland  receivers.  The  property 
must  be  taken  to  stand  now,  notwithstanding  the  attempt  to 
change  the  relation  of  the  parties  to  it,  as  it  stood  at  the 
time  of  filing  the  bill  by  the  appellant.'" 

§  256.  His  Right  to  Exercise  His  Own  Discretion. — The  rules 
of  the  English  Court  of  Chancery  were  formerly  strict  in 
not  allowing  a  receiver  to  do  many  things,  such,  for  instance, 
as  making  leases,  or  even  repairs,  without  a  previous  ap- 
proval of  a  master.  But  courts  frequently  sanctioned  such 
acts  performed  by  him  without  express  direction,  as  they 
would  have  directed  to  be  done  upon  formal  application  ; 
from  which  circumstance  has  developed  the  present  practice 
of  allowing  them  to  use  their  own  discretion  in  many  mat- 
ters connected  with  the  care  and  management  of  the  property 
entrusted  to  them,  subject,  however,  to  the  control  and  ap- 
proval of  the  court.  Such  approval  may  usually  be  had  if 
it  appear  that  the  receiver  acted  in  good  faith  and  for  the 
benefit  of  the  parties  in  interest. 

Upon  this  principle  it  has  been  held  that  when  receivers 
have  advertised  for  proposals  for  leasing  property,  tliey  may 
exercise  a  wise  discretion  in  accepting  or  rejecting  bids,  and 
that  their  advertisement  does  not  constitute  such  a  contract 
with  the  bidder  as  will  compel  them  to  take  the  highest  bid 
or  limit  them  to  a  certain  time  within  which  to  receive  bids. 

'  Day  V.  Postal  Telegraph  Co.,  6    14  How.  (U.  S.)  52,  66;  Barton  v. 
Cent.   Rep.  441   (Ct.   of  App.   Md.     Barbour,  104  U.  S.  126. 
1S87),  citing  Wiswall  v.  Sampson, 
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In  this  case  the  court  refused  the  application  of  an  unsuc- 
cessful bidder  to  compel  the  receivers  to  execute  a  lease  to 
him,  it  appearing  that  they  had  acted  prudently  and  with 
regard  to  the  best  interests  of  the  trust  property  in  accept- 
ing a  lower  bid.' 

§  257.  The  Application  ofthe  Funds  and  the  Making  of  Contracts 
not  Matters  of  Discretion. — But  a  receiver  is  not  allowed  to 
exercise  his  discretion  in  applying  the  funds  in  his  hands. 
These  he  holds  strictly  subject  to  the  direction  of  the  court, 
and  only  to  be  disposed  of  upon  its  order.^  Neither  can 
he  enter  into  contracts  without  the  approval  of  the  court. 
Although,  as  receiver,  he  may  enter  into  negotiations  and 
make  such  agreements  as  would  be  binding  upon  him  as  an 
individual,  yet,  in  order  to  affect  the  fund  in  his  hands,  his 
acts  must  be  ratified  by  the  court.  This  rule  is  so  well  es- 
tablished that  it  has  been  decided  that  all  persons  contract- 
ing with  a  receiver  are  chargeable  with  knowledge  of  his  in- 
ability to  contract,  and  enter  into  contracts  with  him  at  their 
peril, ^  and  that  the  court  has  unquestioned  power  to  modify 
or  even  vacate  his  agreements.*  Such  power  will  not  be  ex- 
ercised, however,  except  after  notice  to  the  persons  contract- 
ing with  the  receiver  and  upon  hearing.^  But  it  seems  from 
a  late  decision  in  New  Jersey,  hereafter  more  fully  noticed," 
that  the  receiver  of  an  insolvent  railroad  corporation  may 
contract  for  labor  and  necessary  supplies  to  enable  him  to 
perform  the  duties  of  his  trust,  and  that  such  contracts  will 
be  enforced  against  the  trust.^ 

§  258.  Of  the  Receiver's  Right  to  Originate  Proceedings. — It  was 
formerly  the  rule  that  a  receiver  ought  not  to  make  application 

1  Knott   V.   Receivers    of    Morris  seiuq    ^,    Little,    27    Kan.    797; 

Canal,   etc.,   Co.,   4  N.   J.   Eq.  (3  -Tripp  ®.  Boardman,  49 Iowa,  410. 

Green)  423.  ^Mooney  v.   British   Commercial 

■  2  Johnson  v.  Gunter,  6  Bush.  534;  Ins.  Co.,  9  Abb.  Pr.  (N.  S.)  103. 

Adams    v.   Woods,    15    Cal.    206;  ^  Ibid. 

Blunt  V.  Clitherow,  6  Ves.  799  ;  At-  "  See  next  chapter. 

tomej^-General  v.   Vigor,    11    Ves.  ''  Lehigh  Coal  &■  Nav.  Co.  v.  Cen- 

563  ;  Penn  v.  Whiteheads,  12  Gratt.  tral  Railroad  Co.,  41  N.  J.  Eq.,  167, 

74.  175  (1886). 
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directly  to  the  court,  but,  in  circumstances  of  difficulty,  should 
apply  to  the  plaintiff  to  make  it,  and  only  on  his  default 
should  he  be  considered  as  properly  applying  to  the  court.' 

In  a  leading  English  case  the  court  held  that  a  receiver 
ought  not  to  present  a  petition  or  originate  proceedings  in 
the  cause  ;  that  any  necessary  application  ought  to  be  made 
by  the  parties  to  the  suit ;  but  that  there  may  be  exceptions 
to  the  rule,  as  where  a  receiver  has  incurred  costs  in  the  exe- 
cution of  his  duties,  for  which  the  parties  have  long  neglected 
to  provide — a  case  where  he  would  be  justified  in  presenting 
a  petition  for  their  paymemt.^ 

In  the  Irish  Court  of  Chancery  this  rule  of  practice  has 
been  frequently  applied,  as  when  it  refused  to  allow  a  re- 
ceiver to  let  lands  under  his  control  because  the  motion 
should  not  have  been  made  by  him,  but  by  the  plaintiff  in 
the  cause  f  so  also  where  a  receiver's  motion  for  leave  to  bring 
an  action  in  ejectment  against  one  of  the  defendants  was  denied 
on  the  ground  that  it  was  not  his  duty  to  carry  on  the  plain- 
tiff's cause  upon  a  question  involving  the  rights  of  the  par- 
ties ;*  and  again,  where,  upon  the  application  of  a  receiver 
for  instructions  concerning  the  payment  of  a  mortgage  upon 
lands  held  by  him,  the  court  refused  to  instruct  for  the  reason 
that  the  application  should  have  been  made  by  the  parties 
and  not  by  the  receiver.^  It  is  well  settled,  however,  in  this 
country  that  the  receiver,  as  the  officer  of  the  court,  is  enti- 
tled to  ask  for  and  receive  the  advice  and  instruction  of  the 
court  upon  all  questions  of  difficulty  or  importance,  as  wdll 
be  shown  hereafter. 

§  259.  The  Receiver's  Right  to  Apply  to  the  Court  for  Instruc- 
tions.— A  receiver  has  a  right  to  apply  to  the  court  for  instruc- 
tions in  relation  to  the  funds,  when  a  question  arises  as  to  what 
may  be  his  duty  under  its  orders."    This  right  grows  naturally 

'  Parker  v.  Dunn,  8  Beav.  497.  "  Comyn  v.  Smith,  1  Hog.  81. 

'  Ireland  r.  Eade,  7  Beav.  55  ;  s.  *  O'Connor  v.  Malone,  1  Ir.  Eq.  20. 

0.,  13    L.  J.  (N.  S.)  Ch.   129.     See  andseoCallaghaiiiJ.  Iteardon.Sausse 

also  Courand  v.  Hamner,  9  Beav.  3.  &  S.  682 ;  Clark  v.  Fisher,  Id.  G84. 

3  Wrixon  v.  Vize,  5  Ir.  Eq.  276.  « Curtis  v.  Leavitt,  1  Abb.  Pr.  274. 
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out  of  the  fact  that  he  is  an  officer  of  the  court  and  subject 
to  its  direction,  and  is  charged  with  responsible  and  often 
embarrassing  duties.'  He  is  entitled  to  advice  from  the  court 
upon  all  questions  of  difficulty  or  intricacy,  and  may  make 
application  for  it  on  all  suitable  occasions  without  hesita- 
tion.'' It  has  been  more  forcibly  said  that  he  is  bound  in  all 
cases  of  doubt,  and  especially  of  conflicting  interests  or  claims, 
to  take  the  direction  of  the  court." 

The  application  for  the  instruction  of  the  court  may  be 
made  without  notice  to  the  parties  interested  in  the  fund  in 
the  receiver's  hands,  although  where  there  is  no  necessity 
for  immediate  action  it  should  seem  to  be  the  better  practice 
not  to  apply  ex  parte."  In  granting  such  an  application  the 
court  may,  if  such  action  be  necessary  to  enable  the  receiver 
to  perform  his  duties  or  to  protect  him  in  discharging  them, 
enlarge  the  powers  originally  given  him  by  the  order  of  his 
appointment.^ 

§  260.  He  is  at  All  Times  Subject  to  the  Control  of  the  Court.^ — 
A  court  of  equity  possesses  the  power  to  make  all  necessary 
orders  for  the  control  of  receivers  appointed  by  iV  The 
Legislature  has  no  power  to  compel  a  receiver  of  one  bank 
to  receive  bonds  issued  by  the  State  to  another  bank  in  pay- 
ment of  the  debts  of  the  latter."     When  necessary  the  court 

1  Matter  of  Van  Allen,  37  Barb.  Stage  Co.,  18  Abb.  Pr.  431;  s.  o.,28 
225.  How.  Pr.  377. 

2  Smith  V.  New  York  Consolidated  » Qhio  Turnpike  Co.  v.  Howard,  1 
Stage  Co.,  18  Abb.  Pr.  431;  8.  c,  West  L.  J.  216.  See  also  Jennings 
28  How.  Pr.  377 ;  Curtis  v.  Leavitt,  v.  Simpson,  12  Neb.  558,  as  to  the 
1  Abb.  Pr.  274 ;  Lottimer  v.  Lord,  4  general  power  to  make  necessary 
E.   D.   Smith,   191 ;  Matter  of  Van  orders. 

Allen,  37  Barb.  225 ;  People  v.  Se-  « Jennings  ®.    Simpson,    12  Neb. 

curity  Life  Ins.  Co.,  79  N.  Y.  267,  558,  deciding  also  that,  in  Nebraska, 

270 ;  Cammack  ®.  Johnson,  2  N.  J.  this  power  is  not  limited  by  the  pro- 

Eq.  (1  Green)  163.  visions  of  §  602  et  seq.  of  the  Code  of 

3  Lottimer  v.  Lord,  4  E.  D.  Smith,  that  State ;  Guardian  Savings  Insti- 
191.  tution  V.    Bowling    Green    Savings 

•»  Smith  ®.  New  York  Consolidated    Bank,  65  Barb.  275. 

'  Peay  v.  Ramsey,  21  Ark.  91. 
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may  enlarge  the  powers  originally  granted  to  liim.'  This 
power  of  the  court  over  its  receivers  has  been  exercised  to 
control  them  in  the  settlement  of  demands  against  the  prop- 
erty held  by  them,  it  being  a  duty  resting  upon  the  court 
to  compel  the  settlement  of  such  claims  expeditiously  and 
without  unnecessary  litigation  or  expense  to  the  fund.^  Or- 
ders of  court  for  the  direction  of  receivers  are  to  be  strictly 
obeyed  by  them.""  So  it  has  been  held  that  where  a  receiver 
was  expressly  authorized,  for  the  purpose  of  constructing  a 
railway,  to  issue  certificates  "  for  money  borrowed,  material 
furnished,  labor  performed,  or  on  account  of  contracts  made 
by  him  for  or  on  account  of  the  construction  or  completion 
of  said  road,  or  any  part  thereof,"  he  had  no  implied  powers 
other  than  those  derived  from  the  order  of  the  court,  and 
not  until  the  material  was  furnished  or  labor  performed  was 
he  authorized  to  issue  certificates  in  payment  therefor.  If 
the  necessity  exists  for  enlarged  powers  they  should  be  ap- 
plied for.' 

§  261.  Of  the  Power  to  Employ  Counsel. — While  the  receiver, 
as  an  officer  of  the  court,  may  apply  directly  to  it  for  instruc- 
tion as  to  his  duty  in  the  care  and  management  of  the 
property  entrusted  to  him,  it  is  now  the  established  practice 
to  allow  him  to  employ  counsel,  in  order  to  avoid  the  neces- 
sity of  frequent  applications  to  the  court  for  advice  upon 
points  of  law.  In  a  very  recent  case  it  was  said  that  a  re- 
ceiver has  a  right  to  employ  counsel  to  advise  him  as  to  the 
management  of  the  property  placed  in  his  hands,  and  as  to 
his  duties  in  the  premises,  the  fees  for  such  services  constitut- 
ing a  proper  charge  to  be  paid  out  of  the  funds  in  his  hands." 

In  New  York  it  has  been  stated  to  be  the  rule  that,  al- 
though in  cases  presenting  difficult  questions  a  receiver,  in- 

'  Ohio  Turnpike  Co.  «.  Howard,  "Montreal  Bank  v.  Chicago  C.  & 

1  West.  L.  J.  216.      •  W.  R.  R.  Co.,  48  Iowa,  518,  524. 

*  Guardian   Savings  Institution  v.  ^Hubbard  «.  Camperdown  Mills, 

Bowling  Green  Savings  Bank,    65  1    South  East.  Rep.  511,   (Sup.  Ct. 

Barb.  275.  of  S.  C,  1886.) 

s  Ibid. 
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stead  of  taking  up  tlie  time  of  the  court  witli  frequent  ap- 
plications for  instruction,  may  and  should  apply  to  his  own 
counsel,  yet  this  should  be  done  either  with  the  sanction  of 
the  court  or  at  the  expense  of  the  receiver.  So,  in  a  case 
where  no  authority  to  employ  counsel  was  asked  for  or 
given,  and  no  necessity  fOr  such  employment  appeared  from 
the  evidence,  the  court  refused  to  allow  a  claim  upon  the 
fund  for  counsel  fees.'  Although  a  lawyer  who  is  appointed 
a  receiver  may  use  his  professional  knowledge  in  execut- 
ing the  trust,  he  will  not  be  allowed  counsel  fees  therefor, 
since  his  commissions  are  considered  as  full  compensation 
for  all  his  services.'* 


§  262.  As  to  the  Employment  of  the  Coimsel  of  Either  Party  to 
the  Suit. — The  same  reasons  which  suffice  to  render  the  legal 
adviser  of  one  of  the  parties  to  an  action  ineligible  to  be 
appointed  receiver,"  operate  also  to  prevent  him  from  being 
allowed  to  act  as  counsel  for  the  receiver.  Besides  his  in- 
terest in  the  final  result  of  the  controversy,  his  duty  to  pro- 
tect and  enforce  the  rights  of  one  of  the  parties,  being  his 
client,  will,  in  most  cases,  if  he  should  also  act  as  counsel 
for  the  receiver,  be  likely  to  impose  upon  him  conflicting 
and  inconsistent  duties,  such  as  cannot  be  properly  per- 
formed by  one  person.* 

This  rule,  prohibiting  a  receiver  from  employing  the  solic- 
itor of  either  of  the  parties  to  the  suit  in  which  he  is  ap- 
pointed, is  intended  to  protect  the  rights  of  all  the  parties  ; 
and  if  they  do  not  object,  the  receiver  may  employ  the  so- 
licitor of  either  party  to  aid  him  in  the  discharge  of  his 

'  Corey «.  Long,  12  Abb.  Pr.  (N.  (N.  Y.)  576;    Ray    v.   Macomb,   2 

S.)  427,  443 ;  s.  o..  43  How.  Pr.  492.  Edw.  Ch.  (N.  Y.)  165  ;  Ryckman  v. 

See  also  Lottimer  ■».  Lord,  4  E.  D.  Parkins,  5   Paige,  543  ;  Merchants' 

Smith,  191.  &  Manufacturers'  Nat.  Bank  v.  Kent, 

'•'  Matter  of  Bank  of   Niagara,   6  Circuit  Judge,  43  Mich.    292,  297 ; 

Paige,  213.  Wilson  v.  Poe,  1  Hog.  322 ;   Moore 

^  SI,  supra.  V.    O'Loghlin,   3  L.    R.    (Ir.)  405; 

"Adams  v.   Woods,  8  Cal.   306,  Blair  «.  St.   Louis  H.  &  K.  R.  R. 

320;  Matter  of  Ainsley,  1  Edw.  Ch.  Co.,  20  Fed.  Rep.  348. 
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trust ;'  and  a  mere  stranger  to  the  suit  has  no  right  to  object 
that  the  solicitor  of  one  of  the  parties  to  the  original  suit 
was  employed  by  the  receiver  to  institute  a  suit  against 
him.' 


§  263.  A  Qualification  of  the  Rule  Herein. — So  far  as  this  rule 
rests  upon  the  diversity  of  interest  of  the  parties  it  has  been 
modified  by  the  courts  in  such  a  way  that  a  receiver  may 
without  impropriety  be  represented  by  the  attorney  of  a 
party,  unless  the  interests  of  the  receiver  and  such  party  are 
adverse."  In  a  late  case,  the  court,  referring  to  the  decision 
last  cited  in  which  this  position  was  taken,  said : — "  The  gen- 
eral rule  that  a  receiver  should  not  employ  the  counsel  of 
either  of  the  parties  to  a  litigation  in  which  he  is  appointed, 
is  subject  to  certain  limitations.  It  is  only  when  the  receiver 
is  acting  adversely  to  one  of  the  parties,  that  it  has  ever  been 
supposed  there  was  any  impropriety  in  employing  the  coun- 
sel of  the  other."* 

It  has  also  been  decided  that  a  receiver  who  was  counsel 
for  an  administrator  being  one  of  the  parties  to  the  action, 
could  not  be  allowed  to  retain  his  fee  as  such  counsel  out  of 
the  share  of  the  funds  in  his  hands.^  So,  too,  it  has  been 
considered  proper  that  counsel  for  creditors  should  be  em- 
ployed by  a  receiver  appointed  in  a  suit  brought  to  set  aside 
fraudulent  sales,  because  of  his  familiarity  with  the  pro- 
ceedings." 

§  2^4.  In  Supplementary  Proceedings  a  Receiver  Need  Not 
Employ  the  Attorneys  who  Obtained  the  Judgment. — Upon  an  ap- 
peal from  an  order  vacating  an  ex  parte  order  requiring  a 
judgment  debtor  to  appear  and  be  examined  in  supplemen- 

'  Warren  «.   Sprague,   11   Paige,     Stage  Co.,  18  Abb.   Pr.  419;  8.  o., 
200 ;    Corey  v.   Long,    12  Abb.  Pr.     28  How.  Pr.  277. 
(N.  S.)  427,  435;  s.  o.,  43  How.  Pr.         ^Hynes  x>.   McDermott,  3  N.  Y. 

St.   Rep.   582,  585.     (N.   Y.   Com. 


492. 


'Warren  u.    Sprague,   11  Paige,  PL,  Genl.  Term,  1886.) 

200.  5  Battaille  ®.  Fisher,  36  Miss.  321. 

2  Smith    0.    N.   Y.   Consolidated  « Shainwald  «.  Lewis,  8  Fed  Rep. 

■  878. 
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tary  proceedings,  whicli  order  was  made  after  the  property 
of  the  plaintiff  had  been  placed  in  the  hands  of  a  receiver, 
and  by  the  same  attorneys  who  had  obtained  the  judgment, 
it  was  urged  on  behalf  of  the  appellant  that,  inasmuch  as 
the  receiver  had  not  been  substituted  for  the  plaintiff,  he 
could  not  take  the  case  out  of  the  hands  of  the  plaintiff's 
attorneys,  but  the  court  overruled  the  objection  on  the 
ground  that  the  authority  of  the  plaintiff's  attorneys  ceased 
upon  the  entry  of  the  judgment  and  that  subsequently  the 
receiver  could  employ  another  attorney  without  substitution.' 

§  265.  The  Power  to  Appoint  Deputies  and  Employ  Assist- 
ants.— A  receiver  of  partnership  property  has  no  power,  ex- 
cept by  special  order  of  the  court,  to  appoint  a  deputy  re- 
ceiver, to  be  paid  out  of  the  fund  in  his  hands ;  but  he  may 
appoint  a  competent  person  to  take  charge  of  and  wind  up  the 
business  atid  a  reasonable  number  of  keepers  for  the  protec- 
tion of  the  property,  and  pay  them  out  of  the  fund  a  reason- 
able compensation.^  If  the  estate,  over  which  the  receiver  is 
appointed,  be  at  a  distance,  he  may  appoint  his  own  agent.^ 
So,  also,  if  he  needs  assistance  in  removing  the  property  of 
which  he  is  entitled  to  the  possession,  he  may  employ  such 
as  is  necessary,  at  the  expense  of  the  fund  in  his  hands.* 
If  he  be  empowered  to  continue  the  business  over  which  he 
is  appointed,  he  may  employ  such  persons  as  may  be  neces- 
sary for  this  purpose,  and  the  court  will  not  interfere  with 
his  discretion  in  this  respect,  unless  some  abuse  is  shown.* 
The  responsibility  for  the  selection  of  proper  employees 
rests  on  the  receiver." 

'Moore    v.  Taylor,   40  Hun,   56,  the  owner  of  the  demand  on  which 

(N.  Y.  Sup.  Ct.  1886.),  citing  Lusk  he  sued. 

V.   Hastings,  1   Hill,  656 ;  Eagan  v.        2  Corey  v.  Long,  12  Abb.    Pr.  (N. 

Rooney,  38  How.  Pr.  121,  and  dis-  S.)  427,441 ;  s.  o.,  43  How.  Pr.  492. 

tinguishing  Glenville  Woolen  Com-        ^ v.  Lindsey,  15  Yes.  91. 

pany  v.   Ripley,   43  N.  Y.  206,   in        *  Dickerson  ®.  Van  Tine,  1  Sandf. 

which  case  the  receiver  of  the  plain-  Super.  Ct.  724. 
tiff  was  appointed  after    the    com-        ^  Taylor  v.  Sweet,  40  Mich.  736. 
mencement  of  the  action,  and  when        ^  Frank  t\  Denver  &  Rio  Grande 

the  suit  was  begim  the  plaintiff  was  R.  R.  Co.,  23  Fed.  Rep.  757,  764. 
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In  a  late  case  in  New  Jersey  it  was  held  that,  "  the  re- 
ceiver of  an  insolvent  railroad  corporation  has  authority,  as 
a  thing  necessarily  incident  to  the  duties  imposed  upon  him, 
to  make  all  such  contracts  for  labor  and  supplies  as  are  rea- 
sonably necessary  to  enable  him  to  perform  the  duties  of  his 
appointment,  and  that  his  contracts  for  such  purposes  bind 
the  trust.'" 

§  266.  Of  the  Receiver's  Right  to  the  Protection  of  the  Court. — 
The  possession  of  a  receiver  is  not  to  be  disturbed  without 
leave  of  the  court.^  Where  the  property  is  legally  and  prop- 
erly in  the  possession  of  the  receiver,  it  is  the  duty  of  the 
court  to  protect  such  possession,  not  only  against  violence, 
but  also  against  suits  at  law.  But  if  the  property  is  in  the 
possession  of  a  third  person,  under  the  claim  of  title,  the 
court  will  not  protect  the  officer  who  attempts,  by  violence, 
to  obtain  possession,  any  further  than  the  law  will  protect 
him,  his  general  authority  being  unquestioned." 

It  was  said  by  Lord  Bomilly,  M.  B. : — "  I  apprehend  this  is 
clear,  that  the  court  never  allows  any  person  to  interfere 
either  with  money  or  property  in  the  hands  of  its  receiver, 
without  its  leave  ;  whether  it  is  done  by  the  consent  or  sub- 
mission of  the  receiver  or  by  compulsory  process  against 
him.  The  court  is  obliged  to  keep  a  strict  hand  over  prop- 
erty in  the  hands  of  a  receiver,  or  which  by  virtue  of  the 
order  of  the  court ;  may  come  into  his  hands,  in  order  to  pre- 
serve entire  jurisdiction  over  the  whole  matter,  and  to  do 
that  which  is  just  in  the  cause  between  the  parties.'" 

Where  a  receiver  is  in  possession  of  real  estate  which  is 
subject  to  the  lien  of  a  judgment,  the  sale  of  the  premises 
by  the  sheriff,  upon  an  execution  on  such  judgment,  does 

'  Lehigh  Coal  &  Nav.  Co.  v.  Cen-  "De  Winton  v.  Mayor  of  Brocon, 

tral  R.   R.  Co.,  41  N.  J.  Eq.  167,  28  Beav.  200,  203.      See,  generally, 

175,  (1886.)  Day  v.    Postal    Telegraph    Co.,   6 

'Brooks  V.   Greathed,   1   Jac.   &  Cent.  Rep,   441,  (Ct.  of  App.   Md., 

Walk.  178.  1887.) 

3  Parker  «.  Brown,  8  Paige,  388 ; 
Noe  v.  Gibson,  7  Paige,  513. 
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not  disturb  the  possession  of  the  receiver,  and  the  sheriff 
can  not,  therefore,  be  proceeded  against  for  a  contempt  in 
making  such  sale.  But  the  purchaser  can  not  disturb  the 
possession  of  the  receiver  when  he  obtains  his  conveyance - 
from  the  sheriff,  without  the  permission  of  the  court.  ^ 

Where  a  railway  company,  without  the  leave  of  the  court, 
took  proceedings,  under  a  statute,  to  take  possession  of 
lands  in  the  possession  of  a  receiver,  they  were  restrain- 
ed on  an  ex  parte  motion.^  And  a  writ  of  assistance, 
directed  to  the  sheriff  of  the  county  where  the  lands  are 
situate,  may,  in  some  extreme  cases,  be  obtained;  but  for 
this  purpose,  it  must  satisfactorily  appear  that  the  receiv- 
er can  not,  without  such  extraordinary  aid,  execute  hia 
office.^  In  Ireland  it  has  been  held  in  a  case  where  a 
tenant  had  rescued  a  distress  made  by  a  receiver  to  en- 
force payment  of  rent,  that,  as  the  receiver  was  proceeding 
by  a  common  law  remedy,  he  could  have  no  remedy  for  the 
rescue  except  at  common  law ;  but  the  Master  of  the  Bolls 
added : — "  Had  this  tenant  used  any  violence  towards  the 
receiver,  or  threatened  to  use  any,  I  would  attach  him,  but 
not  otherwise."* 


§  267.  The  Same  Subject  Continued;  "Strikes." — A  Federal 
court  has  ruled  that  where  the  employees  of  a  railroad  com- 
pany whose  property  is  in  the  custody  of  the  court,  by  con- 
cert of  action,  quit  work  and  take  possession  of  and  ob- 
struct the  movement  of  engines  and  cars  on  the  tracks  of 
the  company,  and,  while  so  doing,  also  take  possession  of, 
or  obstruct  the  operation  of  engines  or  cars  in  the  custody 
of  the  receivers,  it  is  the  right  and  duty  of  the  court  to  pun- 
ish the  latter  acts  by  proceedings  in  contempt.  If,  however, 
they  are  engaged  in  a  lawful  undertaking  and  the  interfer- 
ence is  not  intentional,  the  court  will  not  be  tenacious  of  its 
prerogative  ;  otherwise,  if  the  undertaking  be  unlawful,  even 

'  Albany  City  Bank  «.  Schermer-  ^Qj-gen  v.  Green,  3  Sim.  394, 
horn,  9  Paige,  372.  430. 

2  Tink  ©.  Rundle,  10  Beav.  318.  •*  Fitzpatrick  «.  Eyre,  1  Hog.  171. 
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if  they  intend  no  contempt.*  In  this  connection  the  Hon. 
Francis  Wharton,  says : — "  The  receiver  is  as  much  an  of- 
ficer of  the  court  as  is  an  officer  appointed  by  the  court  to 
summon  witnesses  or  to  execute  final  process.  Eesistance 
in  the  first  case  is  as  much  an  obstruction  of  the  process  as 
is  resistance  in  the  last  two  cases.  It  may  be  objected  that 
this  bears  with  unnecessary  harshness  on  persons  ignorantly 
impeding  the  action  of  the  receivers  in  a  case  such  as  the 
present.  The  same  objection,  however,  applies  to  all  other 
cases  of  resistance  of  process,  and  if  the  objection  were 
held  good,  no  process  whatever  could  be  enforced  against 
parties  who  are  so  stupid  or  so  angry  as  not  to  understand 
what  is  the  nature  of  the  authority  which  they  resist."*  In 
a  later  case  another  Federal  court  held  that  receivers  are  en- 
titled to,  and  must  have,  the  full  protection  that  the  court 
can  give  under  the  laws  of  the  land,  whether  the  grievance 
comes  from  within  or  without,  and  that  it  is  immaterial 
whether  the  interference  comes  in  the  way  of  actual  violence 
or  by  intimidation  and  threats.^ 

§  268.  The  Power  to  Compromise  Disputed  Claims  Against  the 
Fund. — The  authority  of  the  court  to  control  its  officer  and 
to  care  for  the  property  in  his  hands  as  representing  the 
court,  is  ample  to  authorize  a  receiver  to  compromise  dis- 
puted and  doubtful  claims  against  the  fund,  by  the  allow- 
ance of  so  much  of  such  claims  as  he  may  deem  just  and 
equitable,  and  also  to  compromise  with  debtors  of  the  corpo- 
ration who  are  unable  to  pay  in  full,  upon  the  receipt  of  such 
part  of  the  debts  due  from  them  as  he  shall  deem  reason- 
able and  for  the  best  interest  of  all  parties.* 

It  was  recently  held  in  New  Jersey  that  an  agreement 
made  between  the  receiver  of  a  corporation  and  the  general 
assignee  of  one  of  its  creditors  for  the  compromise  of  its 
debt  due  to  said  creditor,  which  agreement  was  ratified  by 

'  In  re    Doolittlo,    23  Fed.  Rep.  "  In  re  Higgins,  27  Fed.   Rep.  443 

544  (1885.)  (1886).     See  also  §  336,  infra. 

^  In  re  Doolittle,  *Mj9ra,  note,  pp.  ■*  Matter  of  the  Croton  Insurance 

649,  551.  Co.,  3  Barb.  Chan.  642. 
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the  court,  is  to  be  regarded  as  a  novation  creating  a  new 
obligation  between  the  receiver  and  the  assignee,  and  that 
the  claims  of  resident  attaching  creditors  of  the  assignor 
based  upon  the  policy  of  that  State  in  respect  to  assign- 
ments giving  preferences,  which  claims  were  not  asserted  un- 
til after  the  receiver  had  become  liable  to  the  assignee  on 
said  agreement,  cannot  avail  against  that  agreement.' 

§  269.  An  Advantageous  Settlement  of  a  Claim,  Although  Made 
Without  Express  Authority,  will  be  Approved. — Where  certain 
persons  who  had,  by  the  illegal  acts  of  the  managers  of  a 
bank,  received  from  them  government  bonds  and  moneys 
belonging  to  it,  and,  after  disposing  of  them,  had  become  in- 
solvent, and  the  receiver  of  the  bank,  in  consideration  of 
the  payment  to  him  by  them  of  a  large  sum  of  money,  set- 
tled with  such  persons  all  matters  of  difference  between 
them  and  the  bank,  transferring  to  them  his  title  to  the 
bonds  and  thereby  secured  to  the  bank  and  its  depositors 
pay  for  a  large  share  of  the  funds  thus  illegally  disposed  of 
by  the  managers,  it  was  held  that  this  was  a  proper  exer- 
cise of  discretion  by  the  receiver ;  that  the  receiver  by  en- 
tering into  this  agreement  did  not  relieve  the  managers  from 
their  liability  for  their  illegal  acts  in  disposing  of  the  bonds 
and  moneys,  nor  did  he  by  so  doing  ratify  these  acts  of  the 
managers,  and  was  not  thereby  precluded  from  making  them 
answer  for  such  acts.' 

§  270.  A  Receiver  Cannot  Ordinarily  Purchase  or  Bid  at  a  Sale 
of  the  Estate. — The  rule  as  to  the  right  of  a  receiver  to  bid  or 

'  Kimball  v.  Lee,  4  Cent.  Rep.  332  to  that  extent.     Had  the  receiver 

(N.  J.  Ch.  1886)  ;  8.  o.,  2  Atl.  Rep.  failed  to  avail  himself  of  this  offer, 

820.  he  would  have  been  guilty  of  the 

2  Wilkinson  v.  Dodd,  2  Cent.  Rep:  grossest  negligence.    ...   I  think 

245  (N.  J.  Ch.  1886).     In  the  opinion  he  was  under  the  highest  obligations 

in  this  case  Bird,  V.  C. ,  said : — "By  to  do  what  he  did,  and  I  believe  every 

the  action  of  the  receiver,  the  deposi-  equitable  tribunal  will  sustain  him." 

tors  have  over  $800,000  added  to  the  This  decision  was  affirmed  by  the 

fund  for  distribution,  and  the  mana-  Court  of  Errors  and  Appeals  sub  nom. 

gers,  if  liable  for  the  alleged  negli-  Dodd  v.  Wilkinson,  5  Cent.  Rep,  100 

gence,  have  such  liability  lessened  (1886). 
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purchase  at  a  sale  of  tlie  property  committed  to  liis  keeping 
is  well  settled.  It  has  long  been  the  rule,  as  stated  in  an 
Irish  case  concerning  a  landed  estate,  that  it  is  contrary  to 
the  practice  and  policy  of  a  court  of  equity  to  permit  the  re- 
ceiver in  a  cause  to  bid  at  the  sale  of  the  lands  over  which 
he  has  been  appointed.  But  the  Master  of  the  Bolls  added : — 
"  I  do  not,  however,  say  that  very  peculiar  circumstances  may 
not  justify  the  court  in  departing  from  what  I  conceive 
should  be  the  general  rule,  namely,  not  to  permit  the  receiver 
to  bid  at  a  sale  of  the  estate."* 

This  rule  is  founded  upon  strong  grounds  of  public  policy 
and  upon  the  peculiar  relation  of  the  receiver  to  the  prop- 
erty as  being  an  officer  and  representative  of  the  court. 
There  should  be  no  relation  existing  between  him  and  the 
fund  inconsistent  with  the  duty  and  obligation  which  he 
owes  to  the  court  and  to  the  parties  interested  in  the  prop- 
erty. So  it  was  said,  in  a  New  York  case,  by  Johnson,  J.: — 
"  It  is  hardly  possible  to  state  the  rule  of  equity  too  broadly 
or  too  strongly.  It  will  not  permit  a  trustee  to  subject 
himself  to  the  temptation  which  arises  out  of  the  conflict 
between  the  interest  of  a  purchaser  and  the  duty  of  a  trus- 
tee. It  was  Miller's  duty  as  receiver  to  make  the  property 
bring  the  highest  possible  price,  but  as  purchaser  this  was 
not  his  interest.  The  rule  is  entirely  independent  of  the 
question  whether,  in  point  of  fact,  any  fraud  has  intervened. 
It  is  to  avoid  the  necessity  of  any  such  inquiry,  in  which 
justice  might  be  balked,  that  the  rule  takes  so  general  a 
form.'" 

§  271.  The  Same  Subject  Continued  ;  Exception. — As  is  inti- 
mated above,  the  question  as  to  whether  any  fraud  is  or  is 
not  intended  by  the  receiver  purchasing  at  such  a  sale,  does 
not  affect  the  rule.     The  general  rule  has  been  applied  in  a 

'  Anderson  v.  Anderson,  9  Ir.  Eq.  Hodge,  81  Ky.  286  ;  Alven  v.  Bond, 

23.  Flan.  &  K.  196 ;  8.  c,  3  Ir.  Eq.  365 : 

'  Jewett  i>.   Miller,  10  N.  Y.  402,  Eyre  v.  McDonnell,  15  Ir.  Ch.  (N. 

404.     See  also  Carr  v.  Iloiiser,  46  S.)  534. 
Ga.    477;     Titherton's    Adm'r.     v. 
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case  where  the  receiver  represented  a  bank  owning  the 
equity  of  redemption  in  certain  mortgaged  property  which 
was  sold  under  the  mortgage  and  at  which  sale  he  became 
the  purchaser.  It  was  held  that  he  could  not  take  the  title, 
though  the  sale  was  a  judicial  one,  under  a  decree  against 
the  receiver  upon  a  title  paramount  to  his  and  to  the  inter- 
est of  the  bank  whose  property  he  had  as  receiver.'  So  in 
a  case  where  the  receiver  purchased. at  a  sale  of  the  property 
of  the  receivership,  without  the  sanction  of  the  court  or  the 
consent  of  the  parties  interested,  and  in  such  a  way  as  to 
conceal  the  fact  from  both  the  court  and  the  parties,  the  sale 
was  set  aside  even  after  it  had  been  confirmed  by  the  court.'' 
And  when  a  receiver  had  purchased  an  annuity  charged 
upon  the  property  in  his  hands,  for  a  price  much  less  than 
its  value,  the  sale  was  rescinded  upon  the  application  of  the 
personal  representatives  of  the  vendor.^  But  even  this  rule, 
so  rigidly  enforced,  has  found  an  exception  in  a  case  in  which 
the  receiver,  having  obtained  the  consent  of  all  the  parties 
interested  in  the  lands  in  controversy,  was  permitted  to  be- 
come the  tenant  of  the  lands,  it  appearing  to  the  court  that 
such  a  course  was  beneficial  to  the  estate  and  to  all  con- 
cerned in  it." 


§  272.  A  Receiver  Should  Not  be  Interested  in  Any  Claim 
Against  the  Estate. — Where,  in  pursuance  of  a  stipulation  en- 
tered into  by  all  the  interested  parties,  an  order  was  entered 
closing  the  affairs  of  an  estate,  which  was  in  the  hands  of  a 
receiver,  by  distributing  all  the  funds  in  his  hands  among 
creditors  and  claimants,  excepting  for  a  claim  in  litigation, 
in  which  the  order  directed  that  the  receiver  should  retain 
certain  moneys  with  which  to  settle  the  claim  and  provided 
that  he  might  retain  the  residue,  if  any,  as  additional  com- 
pensation for  his  services,  and  from  the  finding  by  the  court 
of  the  amount  due  upon  said  claim,  the  receiver  appealed,  it 

'  Jewett  V.  Miller,  10  N.  Y.  402.  ^  Stannus  v.   French,  13  Ir.   Eq. 

2  Alven  V.  Bond,  Flan.  &  K.  196.        161. 
^  Eyre  v.  McDonnell,  15  Ir.  Ch.  (N. 
S.)  534. 
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was  held  that  he  had  no  right  to  contest  the  allowance  of  the 
claim,  and  that  the  interest  of  the  receiver  in  the  claim  as  pro- 
vided in  the  order,  was  inconsistent  with  the  impartial  per- 
formance of  his  duty  as  receiver.  McAllister,  J.,  said  : — "A 
receiver  is  an  officer  of  the  court,  and  has  been  figuratively 
styled  the  hands  of  the  court.  With  that  figure  in  mind,  this 
case  appears  very  much  like  a  mild  rebellion  of  the  hands 
against  the  head.'" 

§  273.  The  Receiver's  Rights  as  to  Paying  Out  Money. — As 
a  general  rule  a  receiver  should  not  pay  out  any  money 
without  an  order  of  court,  either  general  or  special,  author- 
izing or  directing  him  to  do  so."  But  there  may  be  cases 
in  which  he  may  take  upon  himself  to  make  payments  with- 
out an  order;'  and  he  will  not  be  denied  reimbursement 
in  every  case  in  which  he  neglects  to  obtain  an  order.* 
So,  in  a  case  in  California,  in  which  the  receiver  was 
authorized  to  prosecute  suits  for  the  recovery  of  assets  of 
the  estate,  and  having,  without  an  order  of  court,  paid  a  sum 
exceeding  one  thousand  dollars,  as  a  reward  for  the  finding 
of  important  books  of  account,  which  had  been  lost,  it  was 
held  that  this  amount  should  nevertheless  be  allowed  in  his 
accounts.^ 

Where  a  receiver  has  been  ordered,  by  mistake,  before  a 
final  settlement,  to  pay  out  more  money  than  is  liable  to 
come  into  his  hands  as  such  receiver,  such  order  may  be 
amended  or  modified,  either  upon  direct  and  summary  pro- 
ceedings, or  by  the  court  upon  its  own  motion."  In  case  a 
receiver  is  directed  by  a  final  decree  to  pay  out  money  from 
the  fund,  he  may  lawfully  make  the  payment  after  an  appeal 
is  taken,  if  it  is  not  perfected  by  the  filing  of  a  bond  opera- 
ting as  a  supersedeas  ;  and  although  the  decree  is  reversed 

'  Stanton  «,  Andrews,  18  Bradw.        ^  Smith  on  Receivers,  44,  referring 

552,  554  (1886).  to  tlie  MS.  case  of  D'Espard  ©.  Head, 

« Fletcher  v.  Dodd,  1  Ves.  jr.  85 ;  1  Hog.  486. 
Adams  ®.  Woods,  15  Cal.  206 ;  Hos-        ^  Adams  'o.  Woods,  15  Cal.  206. 
pes  «.  Almstedt,  13  Mo.  App.  270,        ^  Adams  «.  Woods,  mpra. 
272.  fi  Ryan  v.  Thomas,  3  N.  E.  Rep. 
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on  the  appeal,  lie  can  not  be  required  to  account  for  the 
money  so  paid  out.'  The  general  rule  that  a  receiver  should 
not  pay  out  money  unless  by  order  of  the  court  applies  to 
to  the  payment  of  dividends  to  creditors.'* 

§  274.  The  Receiver's  Rights  as  to  Receiving  Money  Not  Due. — 
A  receiver  appointed  to  sue  for  and  collect  such  debts  as  are 
or  may  become  due,  and  pay  over  to  the  plaintiff,  such  sums 
of  money  as  shall  come  to  his  hands,  has  authority  to  re- 
ceive money  payable  under  a  contract  before  it  becomes  due, 
and  may  take  notes  instead  of  money,  if  they  be  accepted  by 
the  plaintiff.^ 

Where  a  receiver  was  authorized  "  to  execute  and  acknowl- 
edge for  record  formal  satisfaction  and  discharge  of  all  real 
estate  mortgages  which  came  to  him  as  receiver,  upon  pay- 
ment to,  or  collection  by  him  thereof,  or  of  debts,  the  pay- 
ment of  which  they  were  given  to  secure,"  it  was  held  that 
his  authority  was  broad  enough  to  authorize  him  to  receive 
the  money  unpaid  on  mortgages  held  by  him  as  receiver, 
whether  due  or  not,  at  the  time  of  the  payment." 

§  275.  His  Authority  to  Compel  Disclosure  of  the  Affairs  of  a 
Corporation. — Eeceivers  have  authority  to  compel  a  disclo- 
sure of  any  knowledge  possessed  by  any  person  of  the  affairs 
of  the  corporation,  on  a  proper  application  for  that  purpose, 
by  a  creditor  of  the  company  who  cannot  maintain  a  bill  of 
discovery  for  that  purpose,  nor  a  bill  to  ascertain  the  priority 
of  incumbrances  or  claims,  or  their  validity  ;  this  is  the  duty 
of  the  receivers,  from  whose  decision  an  appeal  lies.^ 

§  276.  His  Right  to  Bring  Ejectment. — Although  the  discus- 
sion of  a  receiver's  right  to  bring  an  action  in  ejectment  for 
real  property  belonging  to  the  estate,  comes  with  greater  pro- 

'Hovey  v.  McDonald,  109  U.  S.  sQlcott*.  Heermans,  3  Hun,  431. 

150.  "» Heermans  v.  Clarkson,  64  N.  Y. 

-  As  to  paying  dividends  in  corpo-  171 . 

ration  and  partnership  cases  see  post  ^  Smith  v.  Trenton  Delaware  Falls 

under  the  proper  heads.  Co.,  4  N.  J.  Eq.  (3  Green)  505. 
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priety,  under  the  topic  of  suits  in  general,  by  or  against  a  re- 
ceiver, it  seems  proper  to  state  in  this  place  the  practice  of 
the  English  court  in  this  respect.  According  to  the  deci- 
sions of  the  Court  of  Chancery  in  England,  from  which  the 
equity  jurisprudence  of  the  courts  of  America  has  sprung, 
a  receiver  can  not  bring  ejectment  without  leave  of  the 
court.  Indeed,  the  court  has  gone  so  far  as  to  say  "  he  can 
not  turn  out  the  tenant"  without  application.'  The  court 
will  direct  in  whose  name  the  suit  shall  be  brought,  and  may 
require  the  receivtjr  to  indemnify  the  person  in  whose  name 
the  suit  is  commenced.^ 

As  relating  also  to  real  property  in  the  hands  of  a  receiver 
it  may  here  be  stated  that  where  timber-trees  were  blown 
down  on  an  estate  in  the  possession  of  a  receiver,  the  Court 
of  Chancery  in  Ireland  ordered  the  receiver  to  sell  them 
to  the  best  advantage,  and  to  keep  a  separate  account  of  the 
produce  of  the  sale,  with  liberty  to  the  parties  to  apply,  at 
any  future  time,  as  they  might  be  advised.^ 

§  277.  The  Receiver's  Right  to  Rents. — The  receiver  is  en- 
titled to  all  the  rents  in  arrear  at  the  time  of  his  appoint- 
ment,* and  to  the  rents  which  subsequently  accrue  during 
the  continuance  of  the  receivership ;  and  an  order  may  be 

'  Wynne  v.  Lord  Newborough,  1  If  the  Chancellor  meant  that  the  re- 

Ves.,  jr.  165 ;  s.  o.,  3  Bro.  C.  C.  88.  ceiver  should  give  an  indemnity^  as 

'  Green  v.  Winter,  1  Johns.  Ch.  60.  a  receiver  and  not  personally,  and 

In  this  case  Chancellor  Kent  said  so  that  the  fund  should  satisfy  any 

that  the  receiver ' '  will "  be  required  damage,  then  the  difficulty  is  cleared; 

to  give  security.   But  no  one  "would  and  this  would  be  all  that  should  or 

like  to  take  the  office  of  receiver  could  be  required."  Edwards  on  Re- 

and  bring  an  action  of  ejectment —  ceivers,  114.     See  also  Skip  v.  Ilar- 

and  that,  too,  after  getting  the  au-  wood,  3  Atk.  564 ;  Wilson  v.  Greon- 

thority  of  the  court  for  it — and  still  wood,   1   Swanst.   471 ;    Matter    of 

have  to  give  personal    indemnity.  Merritt,  5  Paige,  125;  8.  c,  on  ap- 

The  receiver   would,  of  course,   be  peal,  16  Wend.  405 ;  Taylor  v.  Al- 

liable  upon  the  general  security  he  len,  2  Atk.  213. 

had  given,  if  he  acted  wrong  in  the  ^  Crofts  v.  Poe,  Jones  &  C.  (Ir. 

a(;tion,  while  it  would  seem  that  the  Exch.)  193. 

estate  in  his  hands,  belonging  to  the  *  Codrington  v.  Johnstone,  1  Beav. 

cause,  should  solely  be  amenable.  524. 
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obtained  on  motion,  or  summons,  with  the  consent  of  the 
tenant,  for  payment  thereof  by  him  to  the  receiver,  notwith- 
standing he  has  not  attorned.^ 

Where  the  order  appointing  a  receiver  gives  him  "  full 
power  to  collect  the  rents,  take  care  of  and  preserve  the 
same,'.'  he  is  authorized  thereby  to  collect  the  rents  to  be- 
come due  after  the  appointment,  as  well  as  those  due  at  the 
date  of  the  appointment,  but  whatever  defenses,  counter 
claims  or  set-offs  the  lessee  would  have  had  in  a  suit  by  the 
lessors  on  the  lease,  are  available  to  the  lessee  in  a  suit  by 
the  receiver.^ 

§  278.  His  Rights  and  Powers  Relating  to  Leased  Property. — A 
receiver  can  not,  without  the  special  leave  of  the  court,  be- 
come the  tenant  of  any  part  of  the  lands  over  which  he  has 
been  appointed.^  Where  a  tenant  is  entitled  to  a  renewal  of 
a  lease,  the  receiver  is  the  proper  person  to  apply  to  the  court 
for  a  reference  as  to  the  propriety  of  making  the  renewal ; 
but  such  reference  will  be  granted  on  the  application  of  the 
tenant,  where  he  offers  to  make  good  the  terms  of  the  cove- 
nant for  renewal."  A  receiver  can  not  determine  a  subsist- 
ing lease  without  the  leave  and  under  the  direction  of  the 
court.  ^ 

A  tenant  who  has  taken  from  a  receiver  a  lease  for  a  term 
will  not  be  favored  where  the  rent  runs  in  arrear  and  he  de- 
sires to  surrender  and  take  a  new  lease  at  a  reduced  rent. 
He  should  pay  up  what  is  due,  before  he  will  be  allowed  to 
surrender ;  and  then,  might  have  to  run  the  chance"t)f  secur- 
ing the  premises  again  through  a  sale  of  a  term  of  years  at 
auction  by  the  receiver."  If  a  receiver  who  lets  premises 
gives  a  notice  to  quit,  the  courts  of  law  will  respect  such 
a  notice  ;'  the  court  will  not,  at  the  instance  of  the  receiver, 

'  Hobson  V.  Sherwood,  19  Beav-  ^Doe,    lessee     of    Marsack    and 

575.  others  d.  Read,  12  East,  58. 

2  Cox  «.  Volkert,  86  Mo.  505,  511.  « Lorillard  v.  Lorillard,  4  Abb.  Pr. 

3  Alven  V.  Bond,  Flan.  &  K.  196 ;  210. 

8.  0.,  3  Ir.  Eq.  224.  ""Doe,    lessee    of    Marsack    and 

-•Morgen  V.  Royes,  3  Hog.  235.         others,  v.  Read,  12  East,  58. 
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order  a  remission  of  arrears  or  reduction  of  rents  ;'  nor,  on 
the  motion  of  the  receiver,  order  that  any  of  the  arrears  of 
rent  of  the  tenants  be  forgiven." 

In  England  it  has  been  said  that  there  is  no  instance  of 
power  being  given  by  the  court  to  a  receiver  to  grant  a  lease 
which  would  bind  more  than  a  tenant  for  life  f  nor  can  he 
grant  a  lease  for  a  longer  time  than  a  year,  without  the  au- 
thority of  the  court.*  And  in  Ireland  it  has  been  decided 
that  a  motion  to  let  lands  in  the  actual  occupation  of  the  de- 
fendant or  respondent  in  a  cause  or  matter,  should  be  made 
by  the  plaintiff  or  petitioner,  and  not  by  the  receiver  in  such 
cause  or  matter.  If  the  motion  be  made  by  the  receiver, 
and  be  unopposed,  the  court  will  not  make  any  order  upon 
it ;  and  if  it  be  opposed,  it  will  be  refused,  with  costs.' 


§  279.  The  Rule  in  New  York  Concerning  Leases  by  Re- 
ceivers.— In  a  late  case  in  the  Supreme  Court  of  New  York, 
Patterson,  J.,  at  Chambers,  said  : — "  The  court  had  jurisdic- 
tion to  direct  the  receiver  to  make  leases  of  the  property, 
but  I  do  not  understand  it  is  the  custom  in  this  State,  or 
elsewhere,  to  authorize  long  leases  of  the  property  to  be 
made  by  receivers  in  partition  or  forclosure  cases.  Rentings 
are  generally  to  be  made  from  year  to  year,  although  there 
may  be  special  reasons,  which  should  induce  the  court  to 
authorize  leases  for  a  longer  term.  But  it  does  not  seem  to 
be  proper  to  authorize  leases  which  shall  endure  beyond  the 
life  of  the  litigation  in  which  the  receiver  is  appointed,  as 
they  act  to  keep  the  parties  out  of  possession  of  the  property 
to  which,  by  the  judgment  of  the  court,  they  are  entitled ; 
and  if,  in  an  ordinary  case,  and  without  any  reason  appear- 
ing, and  upon  the  simple  ex  parte  application  of  the  re- 
ceiver, the  court  may  create  a  term  in  property  for  three 

'  Robinson  «.  Shearer,  Haye£f&  J.  •*  Morris  «.  Elrae,  1   Ves.  jr.  139. 

799.  And  see  Lord  Mansfield  v.  Hamilton, 

*  Woodward  1).  Woodward,  Hayes  2  Schoales  &  Lof.  28. 

&  J.  126.  ^  Wrixon  t).  Vize,  5  Ir.  Eq.  276. 

3  Gibbons  u.  Howell,  8  Madd.  479. 
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years,  it  may  arbitrarily  create  a  term  for  any  indefinite 
number  of  years."^ 

§  280.  The  Right  to  Distrain  for  Rent ;  Attornment. — A  brief 
summary  of  the  law  respecting  the  right  of  a  receiver  to  dis- 
train for  rent  may  be  useful,  notwithstanding  the  fact  that 
this  remedy  is  no  longer  known  to  the  practice  of  most,  if 
any  of  the  States  of  the  Union. 

A  receiver  cannot  distrain  for  more  than  a  year's  rent 
without  an  order.''  It  does  not  clearly  appear  why  the  right 
is  restricted  as  to  the  time.'  The  duty  of  a  receiver  is  to 
collect  the  rents  of  the  estate,  and  for  this  purpose  he  should, 
in  the  first  place,  call  upon  the  tenants  to  attorn,  by  produc- 
ing a  certified  copy  of  the  order  appointing  him  and  a  cer- 
tificate of  the  officer  of  the  court  that  the  master's  report 
has  become  absolute,  and  by  serving  copies  of  them.  By  the 
English  practice  the  order  of  reference  and  the  report  itself 
are  produced.*  The  better  practice  is  to  serve  the  order  with- 
out delay,  for,  although  all  the  parties  in  the  cause  are  con- 
sidered as  having  notice  of  the  appointment,  yet  tenants  and 
others  who  are  not  parties  are  only  bound  from  the  time  the 
order  is  served.^  If  the  tenants  refuse  to  attorn,  the  re- 
ceiver should  apply  to  the  court  for  an  order  upon  them  to 
attorn  and  to  pay  the  rents  to  him  as  receiver  in  the  cause. 
In  support  of  this  application,  the  order  of  reference,  if  there 
were  one,  the  report  of  the  appointment  and  an  affidavit  of 
the  refusal  of  the  tenants  must  be  set  out.  The  court  will 
make  the  order  as  of  course.®  If  they  disobey  this  order 
and  persist  in  their  refusal,  the  receiver  may,  upon  affidavit 
of  service  of  the  former  order  and  of  their  refusal  to  attorn 

'  Weeks  v.  Cornwell,  N.  Y.  Daily  rear  for  more  than  a  year,  then  an 

Reg.  Apr.  14,  1887.  order  is  necessary." 

^  Brandon  v.   Brandon,   5  Madd.  ^  Edwards  on  Receivers,  126. 

473.     "The  registrar  states,"  said  ^2  Brown's    Ch.     Prac.    838;    1 

the  Yice-Chancellor,  "  that  the  prac-  Smith's  Ch.  Pr.  500. 

tice  is  for  a    receiver  to    distrain  ^  jjgQtjg^Qrth  t>.  Maunsell,  1  Hog. 

upon  his  own  discretion,  for  rent  in  170. 

arrear,  within  the  year,  but  if  in  ar-  ^  Edwards  on  Receivers,  128. 
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in  obedience  thereto,  obtain  an  order  that  tlie  tenants 
do  attorn  within  a  certain  time  or  that  they  stand  com- 
mitted.' 


§  281.  The  Same  Subjects  Continued. — In  New  York  it  was 
held  that,  although  the  doctrine  of  attornments  generally 
has  become  obsolete,  it  should  be  made  use  of  in  the  matter 
of  a  receivership,  as  it  would  bring  the  receiver  within  the 
statutory  provision  of  swearing  to  the  amount  due  and  also 
save  future  special  applications,  and  that  strangers  will  not 
be  allowed  to  disturb  the  tenants  after  they  have  attorned 
to  the  receiver.''  After  the  tenants  of  a  party  have  attorned 
to  a  receiver,  under  an  order  of  the  court,  the  court  will  not 
allow  them,  or  any  one  else,  to  question  the  right  of  the  re- 
ceiver by  disturbing  his  possession.'  A  receiver  may  dis- 
train for  rent  without  a  particular  order  for  the  purpose.^  If 
the  tenant  have  attorned,  the  distress  can  be  in  the  name  of 
the  receiver  ;  if  otherwise,  then  it  must  be  in  the  name  of 
the  person  having  the  legal  estate.^  A  receiver  must  not 
convert  his  power  to  let  into  an  instrument  of  personal  favor 
and  private  patronage ;"  but  he  may  exercise  his  discre- 
tion as  to  the  time  when  he  will  enforce  the  rent.  He  is 
only  to  take  care  not  to  act  oppressively."'  Where  a  person, 
not  a  party  to  the  cause,  is  in  receipt  of  the  rent  of  a  tenant 
before  the  receiver  is  appointed,  the  tenant  will  not  be  at- 
tached for  continuing  to  pay  to  that  person  instead  of  the  re- 
ceiver. If  the  right  of  such  person  is  qiiestioned,  it  ought 
to  be  ascertained,  in  a  proper  proceeding  for  the  purpose  ; 
his  rights  cannot  be  divested  in  an  ex  parte  proceeding." 

It  seems  that  the  death  of  a  receiver  works  no  alteration 

» 2  Brown's  Ch.  Pr.  839.  161;    s.    c,  3  Bro.    C.  C.  87  (n.), 

'Bronson,  J,,  in  Merritt  «.  Lyon,  (Eden's Ed.) 

16  Wend.  421,  "Blanchard    v.   Cawthoni,  Coop. 

2  Albany  City  Bank  -o.   Schermer-  {temp.  Brougham),  113- 

horn,  9  Paige,  372.  '  Lucas  v.  Mayne,  1  Hog.  394. 

*Pitt    V.    Snowden,  3  Atk.    750  ;  « Nason  v.  Blennerhassett,  1  Hog. 

Bennett  ».  Robins,  5  Carr.  &  P.  379.  402.   See  also  Praed  v.  Lewis,  2  Moll. 

s  Hughes  «.  Hughes,  1  Vos.,  jr.,  369. 
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in  the  order  appointing  him.     In  such  a  case  the  tenant  must 
retain  his  rents  for  a  new  receiver  when  appointed.' 

§  282.  The  Right  to  Make  Repairs  Upon  the  Property  in  His 
Hands. — The  courts  have  uniformly  required  that  receivers 
shall  not  make  repairs  upon  the  property  entrusted  to  them 
unless  permitted  to  do  so  by  the  order  appointing  them  or 
by  leave  specially  given.'^  If,  however,  a  receiver  does  make 
such  repairs  without  express  permission,  and  the  sum  ex- 
pended is  very  small,  or  if  it  be  shown  that  he  has  acted  in 
good  faith  and  for  the  best  interests  of  the  property  entrust- 
ed to  him,  or  that  it  was  necessary  to  act  immediately,  in 
order  to  prevent  damage,  his  action  will  be  approved  by  the 
court. ^  Formerly  it  was  the  practice  in  such  cases  to  refer 
the  matter  to  a  Master  to  inquire  concerning  the  facts  and 
make  report  as  to  the  necessity  for  making  the  repairs  and 
the  reasonableness  of  the  expenditure  for  them." 

In  England  if  the  order  appointing  a  receiver  of  a  landed 
estate  direct  him  to  manage  it,  he  is  thereby  authorized  to 
propose  to  the  Master  to  make  ordinary  repairs  without 
special  act  of  the  court."  Where  a  receiver  was  directed  by 
the  order  of  the  court,  if  necessary,  to  apply  any  moneys 

'  Russell  V.  Baker,  1  Hog.  180.  whether,    having    been    made,   the 

-  Blunt  ■».  Clitherow,  6  Ves.  799 ;  court  should  allow  its   receiver  to 

Attorney-General  v.  Vigor,  11  Ves.  reimburse  the  contractor,  was  a  mat- 

563.     In  the  first-named  case  it  was  ter  entirely    within    its    discretion, 

said: — "  Receivers  must  understand  and  from  its  determination  no  ap- 

that  they  are  not  to  be  permitted  peal  will  lie  to  this  court." 

to    lay    out    money  in    repairs  at  ^  Bhmt  «.  Clitherow,  supra ;  Wa- 

their  discretion."     Cf.  Wyckoff  «.  tevs  v.  Taylor,  15  Ves.  jr.  25;  Tem- 

Schofield,  103  N.  Y.  630,  632  (1886),  pest  v.  Ord,  2  Meriv.  56 ;  Hynes  v. 

in  which  Danforth,  J.,  said:— "It  McDermott,  8    N.  Y.  St.    Rep.  582, 

is  plain  the  receiver  had  no  power  585    (N.  Y.  Common    Pleas,   Gen. 

to    lessen  the    fund  to  which   the  Term,  1886). 

plaintiff    had    a    right    to    resort.  *  Attorney-General    v.   Vizor,    11 

Such  directions    might  have   been  Ves.  563.     See  also  In  re  Redding- 

given  by  the  court  if  necessary  for  ton,   1  Moll.   256,  and  Tempest  v. 

the  preservation  of  the  property.     It  Ord,  2  Meriv.  56. 

was  not  applied  to.     The  expenses  ^  Thomhill  v.  Thornhill,  14  Sim. 

were  not  incurred,  nor  the  repairs  600. 
made,    with    its     permission,   and 
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derived  from  any  of  the  several  pieces  of  property  to  the 
support  of  the  other,  it  was  held  that  the  receiver  was  war- 
ranted in  laying  out  what  he  thought  necessary  for  repairs, 
subject  to  the  allowance  of  such  sums  as  he  had  spent  for 
that  purpose,  provided  it  should  appear  to  the  court  that  they 
were  reasonable  and  proper.'  Where  repairs  to  any  amount 
are  required,  the  better  practice  seems  to  be  for  the  receiver 
to  present  a  short  petition,  showing  the  state  of  the  prem- 
ises, and  praying  for  a  reference. 

§  283.  Money  Deposited  by  a  Receiver  in  a  Bank  is  Not  a 
Special  Deposit. — Where,  by  the  order  appointing  them,  re- 
ceivers were  authorized  and  directed  to  carry  on  and  ope- 
rate railways,  and  the  property  thereof,  and  such  carrying 
on  and  operating  contemplated  the  transaction  of  such 
financial  business  as  required  the  medium  and  accommoda- 
tion of  banks,  it  was  held,  that  in  the .  transaction  of  this 
business,  moneys  deposited  in  banks  were  not  deposited  as 
special  funds,  to  be  drawn  out  on  order  of  the  court,  but 
were  deposited  generally,  to  the  credit  of  the  receivers,  and 
to  be  handled  and  used  by  the  bank  as  were  the  deposits  of 
its  other  patrons,  and  that  the  officials  of  such  bank  were 
not  guilty  of  a  contempt  of  court  for  misconduct  in  dealing 
with  these  funds ;  but  the  receivers  were  ordered  to  insti- 
tute the  necessary  legal  proceedings  to  make  such  officials 
individually  and  collectively  liable  for  all  the  funds  wrong- 
fully obtained  and  withheld  from  said  receivers.'' 

§  284.  A  Receiver  May  be  Empowered  to  Conduct  a  Business 
When  Necessary. — Notwithstanding  that  it  was  said  by  Lord 
Eldon  that  "  it  was  not  the  business  of  the  court  to  manage 
or  carry  on,  from  time  to  time,  a  partnership  of  any  kind ; 
and  that  it  was  impracticable  for  the  court  to  do  so,'"  and 
while  a  receiver  of  the  effects  of  a  business  should,  ordi- 

'  riynes  v.  McDermott,  3  N.Y.  St.  Houston  «fe  Texas  Central  R.  R.  Co., 

Hep.  582,  585  (N.Y.  Common  Pleas,  27  Fed.  Rep.  344,  349,  350  (1886). 
Gen.  Terra,  1886).  ^  Const  «.    Harris,   1  Turn.  &  R. 

'^Southern    Development   Co.    t.  618. 
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narily,  proceed  and  sell  the  establishment  without  delay, 
cases  sometimes  arise  in  which  the  business  should  be  car- 
ried on  by  him  as  usual,  so  that  the  good  will  thereof  may  be 
secured  to  the  purchaser,  and  the  full  value  of  the  establish- 
ment realized  on  such  sale.^ 

This  principle  has  been  applied  in  New  York  in  cases 
in  which  newspaper  property  was  involved,  the  receivers  be- 
ing authorized  to  conduct  the  publication  of  the  papers  un- 
til they  could  be  sold.''  So,  also,  in  England,  an  order  of  the 
Yice-Chancellor  appointing  a  receiver  with  power  to  manage 
and  carry  on  a  newspaper,  was  affirmed  on  appeal.^ 

If  a  receiver  carry  on  a  business  without  authority,  he 
will  be  held  liable  for  all  losses  that  may  be  incurred/ 
Where  he  is  directed  to  sell,  and  carry  on  the  business  until 
he  can  sell,  he  should  sell  at  the  earliest  practicable 
moment."  The'  fact  that  parties  were  acting  as  receivers 
under  the  appointment  of  the  Court  of  Chancery  can  not  be 
recognized  as  a  defence  to  a  suit  at  law  for  a  breach  of 
any  obligation  or  duty  which  was  fairly  or  voluntarily  ar  • 
sumed  by  them  in  matters  of  business  conducted  or  carried 
on  by  them  while  acting  as  such  receivers.^  In  modern 
practice  receivers  are  frequently  authorized  to  carry  on  a 
business  in  order  to  preserve  its  value. 

§  285.  The  Right  to  Resort  to  Hypothecated  Property  for  Expen- 
ses, Etc. — Where  bonds,  forming  a  part  of  the  assets  of  a  life 

'  Chancellor  Walworth,  in  Marten  department  of  the  paper,   as  they 

«.  Van  Schaick,  4  Paige,  480.     This  have  heretofore  done ;  but  the  paper 

suit  related  to  a  newspaper,  its  sub-  must  be  personally  responsible  for 

scription  list  and  advertising    col-  any  publication  therein  which  is  im- 

umns,  and  to  a  printing  establish-  proper." 

ment.     The  coiirt  said:— "But  the        ^  Marten  «.  Van  Schaick,  supra; 

court  will  not  take  upon  itself  the  Dayton  v.  Wilkes,  17  How.  Pr.  510. 
responsibility  of  continuing  the  pub-        ^  Kelly  ■».  Hutton,  17  W.  R.  425, 

lication  of  a  political  paper,  by  a  427. 

receiver,   any  longer  than  is  abso-        ''McCay  v.  Black,  14  Phila.  635. 
lutely  necessary  to  prevent  a  sacri-        ^  Hooper®.  Winton,  24  111.  353. 
fice  of  the  property.     Until  a  sale        ^Blumenthal  v.  Brainerd,  38  Vt. 

can  be  effected,  the  defendants  may  402. 
continue  to  superintend  the  editorial 
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insurance  company,  whicli  was  closing  up  its  business  and  ef- 
fecting a  reinsurance,  were  assigned  for  the  protection  of  sure- 
ties upon  an  indemnifying  bond,  given  by  the  company  rein- 
suring to  the  company  with  which  it  reinsured,  under  a  con- 
tract that  after  the  liability  of  the  sureties  was  at  an  end, 
such  bonds  should  be  apportioned  among  the  stockholders 
of  the  company  reinsuring,  it  was  held  that  a  receiver  of  the 
reinsuring  company,  appointed  upon  its  being  declared  in- 
solvent, was  entitled  to  resort  to  the  bonds  distributed 
among  the  stockholders,  by  virtue  of  the  contract,  only  so 
far  as  was  necessary  to  pay  the  debts  and  reasonable  costs 
of  the  receivership.' 

§  286.  The  Receiver  May  Appeal  from  Orders  Affecting  His  Du- 
ties, But  Not  from  an  Order  of  Removal. — Under  the  old  Chancery 
practice  and  in  States  where  the  practice  has  not  been  chang- 
ed by  statute,  a  receiver  can  appeal  from  any  order  which 
may  affect  his  proper  duties.  If  he  had  not  this  power  and 
did  not  make  use  of  it,  injustice  might  be  done  to  parties  in 
the  suit.'  But  whatever  right  a  receiver  may  have  to  appeal 
from  an  order  affecting  his  duties,  he  has  no  right  to  do  so 
from  an  order  of  the  court  discharging  him.'  In  a  case 
in  which  a  receiver  appealed  from  such  an  order  the  court 
decided  that  Chancery  will  enforce  its  order  of  removal  of 
a  receiver  by  attachment,  although  he  has  entered  an  appeal 
from  the  order  discharging  him  and  filed  an  appeal  bond 
which  has  been  approved  ;  and  that  if  any  reasonable  doubt 
exist  on  the  question  of  the  right  of  a  party  in  interest  to 
appeal  from  an  order  discharging  a  receiver,  and  directing 
him  to  account  for  and  pay  over  the  property,  it  is  clear  the 
right  of  appeal  from  such  an  order  does  not  exist  in  himself.* 
Where  parties  desire  to  appeal  from  an  order  appointing  a 
receiver,  it  should  be  done  by  the  parties  affected ;  as,  for 

« Heman  v.  Britten,  88  Mo.  549 ;  8.  478 ;     Cuyler   v.    Moreland,    6   Id. 

o.,5  West.  Rep.  330.  273. 

« Stone  V.  Bryne,  6  Bro.  Pari.  Cases  ^  /^j  ^.g  Colvin,  3  Md.  Ch.  278. 

213 ;     Steele    t.   White,    2    Paige,  *  In  re  Colvin,  mpra. 
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instance,  by  assignees  of  a  debtor,  in  case  lie  bas  made  an 
assignment,  and  not  by  tbe  debtor.' 

§  287.  Of  the  Effect  of  the  Receiver's  Acts  Upon  the  Limitation 
of  Actions. — The  operation  of  the  statute  of  limitations  upon 
the  rights  of  parties  is  not  affected  by  the  appointment  of  a 
receiver  over  property  in  which  they  are  interested.'^  It  has 
also  been  decided  that  the  payment  by  a  receiver  to  one  of 
the  parties  in  the  cause,  of  a  part  of  a  debt  due  from  him 
whose  property  he  has  in  his  possession  and  made  out  of 
the  funds  in  his  hands  as  receiver,  does  not  take  the  matter 
out  of  the  statute  of  limitations,  since  it  is  not  to  be  looked 
upon  as  an  acknowledgment  of  the  indebtedness  by  the 
debtor  and  is  not  a  payment  made  by  him.  Such  a  pay- 
ment is  made  by  the  receiver,  as  such,  and  by  virtue  of  his 
being  an  officer  of  the  court.'  On  the  other  hand  the  ruling 
is  that,  as  in  favor  of  a  stranger  to  the  suit,  the  appoint- 
ment of  a  receiver  will  prevent  the  running  of  the  statute." 

§  288.  A  Receiver  in  Place  of  an  Assignee. — If  a  receiver  be 
appointed  to  take  the  place  of  an  assignee,  under  an  assign- 
ment for  the  benefit  of  creditors,  he  will  have  all  the  rights, 
privileges  and  powers  of  the  assignee,  but  none  others,  and 
is,  to  all  legal  intents  and  purposes,  quoad  the  assignment 
and  its  execution,  the  original  assignee." 

A  receiver  so  appointed  and  acting,  is  the  only  one  who 
can  attack  conveyances  made  by  the  assignor  to  third  par- 
ties, and  creditors  must  move  through  him  when  convey- 
ances by  the  assignor  in  fraud  of  their  rights  are  to  be  set 
aside."     The  statute  of  Michigan,'  which  declares  that  an  as- 

'  Edwards  on  Receivers,  156,  quot-  ^-^Vhitely  v.   Lowe,  2  DeG.  &  J. 

Ing  Chancellor  Walworth  in  Schole-  704,  affirming  s.  o.,  25  Beav.  421. 

field  V.   Hull  (MS.  1839),  in  which  "^rixon  v.  Vize,  3  Dru.  &  War. 
the  debtors  took  the  appeal  and  not 

their  assignees.  spougjie  ?).  Brown,   74  Ga.    251, 

*Kyme®.  Dignan,  4  Ir.  Eq.  562; 


Harrison  «.  Dignan,  1  Con.  &  Law        ^Angell    ^^     Packard,    28    North 
(Ir.  Chan.),  376. 


■^Wrixon  v. 

Vize,  3 

Dru. 

104. 

^Fouche  V. 

Brown, 

74   G; 

264. 

^Angell    V. 

Packard,    28 

West.  Rep.  680  (Mich. 

1886). 

'  How.  Stat, 

.  §  8741. 
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signee  of  an  insolvent  may  recover  any  property  or  equity 
which  could  be  reached  by  creditors,  has  been  construed  to 
confer  the  same  power  upon  a  receiver  appointed  and  acting 
in  the  place  of  such  an  assignee.' 

§  289.  Of  Officers  Having  the  Powers  of  Receivers  Although  Not 
Appointed  as  Such. — It  sometimes  happens  that  courts  ap- 
point custodians  for  specific  funds  or  property,  or  other 
curators  for  special  purposes,  whose  duties  and  rights,  as  to 
the  property  placed  in  their  keeping,  are  in  most  respects 
similar  to  those  of  a  receiver.  In  these  cases  the  courts  ap- 
ply to  them,  in  determining  questions  involving  their  powers 
and  rights,  the  same  rules  which  are  applicable  to  receivers. 
Being  subject  to  the  orders  of  court  in  all  matters  affecting 
the  fund  or  other  property  confided  them,  they  have  the  re- 
ciprocal right  of  being  protected  by  the  court  against  per- 
sonal loss  for  necessary  and  proper  disbursements." 

On  the  same  principle,  in  a  case  in  which  the  court,  in- 
stead of  appointing  a  receiver,  allowed  the  defendant  to  re- 
tain the  property  in  controversy  upon  his  executing  a  bond 
to  account  for  it  and  to  pay  it  over  as  might  be  decreed  by 
the  court,  it  was  held  that  the  bond  was  good  and  effective 
as  an  obKgation  at  common  law,  and  that  the  defendant, 
although  not  a  receiver  or  an  officer  of  court,  occupied  the 
position  of  one  who  had  assumed  a  legal  responsibility  for 
a  personal  accommodation  and  that  he  was  estopped  from 
denying  the  legality  of  the  obligation,  especially  after  he 
had  derived  benefit  from  it." 

§  290.  Of  the  Termination  of  a  Receiver's  Functions  "by  Abate- 
ment or  Supersedeas. — The  functions  of  a  receiver  will  not  of  ne- 
cessity terminate  because  of  the  abatement  of  the  suit  where- 
in he  was  appointed ;  in  such  case  his  authority  continues 
until  he  is  formally  removed  by  an  order  of  the  court,  and  in 

'  Heineman  n.  Hart,  55  Mich.  64,     fraud  a  chattel  mortgage  executed 
66.     In  this  case  the  court  upheld    by  the  insolvent  assignor, 
the  receiver's  right  to   attach  for        '  Adams  ©.  Haskell,  6  Cal.  475. 

3  Baker  v.  Bartol,  7  Cal.  551. 
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the  interval  lie  may  proceed  as  before  the  abatement,  to  per-  *^ 

form  his  duties  under  the  order  of  his  appointment.  Such, 
at  least,  is  the  rule  to  be  deduced  from  an  Irish  case  in 
which  the  receiver  was  directed,  after  suit  abated,  to  take 
every  step  to  enforce  the  collection  of  rents,  which  it  was 
his  duty  to  receive  and  account  for.'  But  where  an  Appel- 
late Court  grants  a  supersedeas,  upon  an  appeal,  directing 
a  receiver  to  restore  the  property  in  his  care  to  those  from 
whom  it  was  taken,  the  effect  is  to  suspend  the  power  of  the 
court  below  and  necessarily  to  render  the  authority  and 
functions  of  the  receiver  inoperative  by  operation  of  law. 
It  does  not  pronounce  unlawful  what  has  already  been  done 
by  him  under  the  order  of  the  court  below,  but  it  suspends 
his  powers  and  prevents  him  from  acting  further  under  such 
order.  A  refusal  to  obey  the  mandate  of  the  Appellate  Court 
in  such  a  case  has  been  adjudged  a  contempt  of  court  and 
punished  accordingly.'' 

'  Newman  «.  Mills,  1  Hog.  291.  « State  d.  Johnson,  13  Fla.  33. 
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CHAPTER  IX. 

OF  THE   receiver's   DUTIES   AND   LIABILITIES. 

§  291.  A  Receiver's  First  Duty  is  to  Obey  the  Orders  6f  the  Court  Ap- 
pointing Him. 

§  292.  His  Duty  in  the  Absence  of  a  Specific  Order ;  Irregular  or  Insuf- 
ficient Orders. 

§  293.  A  Receiver  is  Strictly  Amenable  to  the  Court  which  Appoints  Him. 

§  294.  Of  the  Receiver's  Duty  as  to  Taking  Possession  of  Property. 

§  295.  Of  the  Duties  and  Liabilities  Arising  from  Taking  Possession. 

§  296.  The  Receiver  Should  be  Entirely  Impartial. 

§  297.  The  Receiver  Should  Keep  Control  of  the  Trust  Fund. 

§  298.  Of  the  Receiver's  Duty  to  Preserve  the  Property  in  His  Possession. 

§  299.  Of  the  Power  to  Contract  for  Labor  and  Supplies  ;  Duties  of  a  Sec- 
ond Receiver  as  to  Such  Contracts  Made  by  the  First. 

§  300.  Of  the  Duty  to  Collect  Unpaid  Stock  Subscriptions. 

§  301.  Of  the  Duty  and  Liability  as  to  Liens. 

§  302.  Of  the  Duty  and  Liability  as  to  Allowing  and  Paying  Claims;  Mistake. 

§  303.  A  Plaintiff  is  Not  Liable  for  Losses  Caused  by  the  Receiver. 

§  304.  A  Receiver  is  Not  Liable  for  Acts  Done  Under  an  Order  of  Court. 

§  305.  Of  the  Liability  for  Using  or  Converting  Property  of  the  Estate. 

§  306.  Of  the  Liability  of  a  Receiver  for  the  Misconduct  of  His  Co-Receiver. 

§  307.  Not  Liable  for  Speculative  Profits.  • 

§  308.  Of  the  Liability  of  the  Receiver  for  Money  Collected  by  a  Bank. 

§  309.  The  Same  Subject  Continued. 

§  310.  Of  the  Receiver's  Liability  for  Funds  Deposited  in  a  Bank. 

§  311.  The  Same  Subject  Continued. 

§  312.  Of  the  Receiver's  Liability  for  Interest. 

§  313.  Of  the  Receiver's  Liability  for  Costs  and  Expenses. 

§  314.  The  Same  Subject  Continued ;  Reimbursement  for  Taxes  Paid. 

§  315.  Personal  Liability  After  Order  of  Restitution  of  Costs  in  New  York. 

§  316.  Of  the  Receiver's  Liability  for  Rents. 

§  317.  Of  the  Receiver's  Liability  Upon  Covenants  and  Contracts. 

§  318.  Of  the  Liability  for  Loss  Caused  Solely  by  the  Default  of  Another. 

§  319.  Of  the  Liability  to  Pay  for  Labor  and  Materials  Furnished. 

§  320.  Of  the  Liability  for  Endangered  Wall  Under  the  New  York  Statute. 

§  321.  Of  the  Disposition  of  Assets  Under  the  New  York  Statutes. 

§  322.  Of  the  Duties  of  Receivers  Appointed  by  the  Courts  of  the  United 
States  Under  the  Statute  of  March  3,  1887. 

§  323.  Of  the  Liability  of  Persons  Improperly  Acting  as  Receivers. 
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§  291.  A  Receiver's  First  Duty  is  to  Obey  the  Orders  of  the 
Court  Appointing  Him. — The  obligation  upoii  a  receiver  to 
obey  the  orders  of  the  court  whose  executive  officer  he  is, 
so  far  as  the  property  in  his  care  is  concerned,  and  at  whose 
determination  he  may  be  deprived  of  his  office  or  punished 
by  the  quasi  criminal  proceeding  of  contempt  for  disobedi- 
ence, is  so  obvious  that  the  statement  of  it  seems  almost  un- 
necessary.' The  power  of  the  court  to  punish  the  disobedi- 
ence of  its  order  by  a  receiver  has  been  most  frequently  exer- 
cised in  cases  where  he  neglected  or  refused  to  pay  over  mo- 
ney as  directed.  In  such  cases  it  has  been  held  that,  instead 
of  granting  an  order  in  the  first  instance  to  commit  him,  it  is 
the  better  practice  to  issue  an  alternative  order  directing 
him  to  pay  the  money  within  a  certain  time  designated  in 
the  order  or  stand  committed  f  that  it  is  not  necessary  to 
serve  a  writ  of  execution  of  a  decretal  order,  but  only  a 
copy  of  the  order,  for  disobeying  which  he  may  be  commit- 
ted ;'  that,  upon  an  appeal  from  an  order  adjudging  contempt, 
the  propriety  of  the  order  which  was  disobeyed  will  not  be 
reviewed,'  and  that,  in  proceedings  for  contempt  for  not  pay- 
ing money  as  ordered,  the  receiver  cannot  justify  his  refusal 
by  pleading  that  the  money  so  ordered  to  be  paid  has  been 
garnished.'  Even  if  the  appointment  have  been  vacated  he 
is  bound  to  obey  an  order  to  restore  the  property  and  money 
in  his  hands  to  the  parties  named  in  the  order  under  pen- 
alty of  being  committed  for  contempt  of  court. ^  A  receiver 
should  follow  the  line  of  duty  marked  out  by  the  decree, 
and  if  loss  result  from  a  departure  therefrom  he  will  be  re- 
quired to  bear  it ;  the  fact  that  the  departure  is  made  un- 
der the  advice  of  counsel  will  relieve  him  from  the  imputa- 
tion of  mala  fides,  but  not  from  liability.^ 

'  See  passim.  Adams  v.  Haskell,  6  ^  Davies  'c.  Cracraft,  14  Ves.  143. 

Cal.  475  ;  Davies  «.  Cracraft,  14  Ves.  ^  Anon.  Mos.  40. 

143  ;  In  re  Bell's  estate,  L.  R.  9  Eq.  *  Clark  v.  Bininger,  75  N.  Y.  »44. 

172;    Anon.    Mos.   40;     People    «.  ^  People  «.  Brooks,  40  Mich.  333. 

Brooks,  40  Mich.  .333 ;  Clark  «.  Bin-  « People  v.  Jones,  33  Mich.  303. 

inger,  75  N.  Y.  344^  People  v.  Jones,  '  McCay  v.  Black,  14  Phila.  635, 

33  Mich.  303.  637.    In  this  case  the  receiver  car- 
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§  292.  His  Duty  in  the  Absence  of  a  Specific  Order ;  Irregular  or 
Insufficient  Orders. — In  the  absence  of  specific,  detailed  author- 
ity over  the  property,  the  duties  of  the  receiver  are  such  as 
are  imposed  by  the  law,  namely,  to  take  charge  of  the  property 
and  safely  keep  it,  subject  to  the  further  order  of  the  court.' 
If,  in  a  partnership  case,  a  receiver  have  been  irregularly  ap- 
pointed, as,  for  instance,  without  notice,  or  by  a  judge  out  of 
court,  the  order  will  be  sufficient  to  protect  the  receiver  if  he 
have  acted  under  it  in  good  faith,  and  no  steps  have  been  taken 
to  set  it  aside  by  a  motion  or  appeal ;  but  in  such  case  his  ac- 
counts will  be  examined  with  great  strictness.^  Where  an 
order  requiring  the  receiver  to  pay  the  fees  of  a  referee  who 
had  passed  upon  his  accounts,  by  its  terms  appeared  to  have 
been  made  without  notice  to  the  receiver,  and  by  a  different 
justice  from  the  one  before  whom  the  motion  was  first  heard, 
and  did  not  recite  regular  adjournments,  the  court  refused  to 
enforce  compliance  with  it  by  process  for  contempt.^ 

§  293.  A  Receiver  is  Strictly  Amenable  to  tlie  Court  which  Ap- 
points Him. — A  receiver,  duly  appointed,  is  amenable  to  the 
court  which  appointed  him  for  a  proper  discharge  of  the 
trust  confided  to  him,*  and  under  ordinary  circumstances  to 
that  court  only." 

An  apparent  exception  to  this  rule  was  made  in  Massa- 
chusetts, where  it  was  held,  in  a  case  where  receivers  ap- 
pointed by  a  court  in  Vermont  were  acting  as  common  car- 
riers and,  by  the  laws  of  Vermont,  were  liable  as  such  re- 

ried  on  a  business  for  a  time  instead  where  the  court  refused  to  entertain 

of  winding  it  up  immediately,  as  was  a  bill  to  compel  a  receiver  to  account 

contemplated.  for  the  performance  of  his  trust,  be- 

'  Domain  v.  Cassidy,  55  Miss.  320,  cause  he  was  not  the  olllcer  of  that 

322.  court  and  could  not  be  required  to 

'  Corey  «.  Long,  12  Abb.  Pr.  (N.  answer  to  it.    Young  r.  ]\Ionlgomory 

S.)  427.  438.  &  Eufaula  R.  11.  Co.,  2  Woods,  GOG, 

3  Perkins  v.  Taylor,  19  Abb.  Pr.  619,  whore  application   for  the  re- 

146.  moval  of  the  receiver  was  made  to, 

"Walker  v.  Morris,  14  Ga.  323;  and  refused  by,  a  court  other  than 

Henry  v.  Kaufman,  24  Md.  1.  the  one  which  appointed  him. 

^Conkling  v.  Butler,  4  Biss.  22, 
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ceivers  to  actions  at  law,  that  they  could  be  sued  for  a  breach 
of  their  duty  as  common  carriers  in  the  courts  of  Massachu- 
setts.' 

His  amenability  to  the  court  appointing  him  arises  from 
his  being  its  officer,  and  consequently  continues  until  he  is 
finally  discharged  by  the  act  of  the  court."  ^o  it  has  been 
held  that  a  compromise  and  dismissal  of  the  suit  does  not 
discharge  his  accountability  to  the  court,  although  he  can 
not  be  sued  upon  his  bond  until  he  has  failed  to  obey  an 
order  relating  to  the  effects  in  his  hands.^  And  where  a  bill 
was  dismissed  on  demurrer  for  want  of  equity,  it  was  held 
that,  although  the  functions  of  the  receiver  ceased  inter  partes, 
he  was  still  amenable  to  the  court,  as  its  officer."  Only  the 
court  which  appointed  him  can  divest  him  of  the  trust  which 
it  imposed  upon  him.^  Out  of  this  rule  as  to  the  receiver's 
amenability  to  the  court  which  appointed  him,  has  grown 
the  well  established  practice  of  requiring  all  persons  desir- 
ing to  enforce  claims  against  the  receiver  by  proceedings  in 
that  court,  or  any  other,  first  to  obtain  its  leave,  as  we  shall 
see  when  discussing  suits  against  receivers. 

§  294.  Of  the  Receiver's  Duty  as  to  Taking  Possession  of  Prop- 
erty.— In  New  York,  Sandford,  J.,  stated  the.  long  established 
practice  in  the  Court  of  Chancery,  in  respect  of  the  duty  of  a 
receiver  as  to  taking  possession  of  property,  viz.: — "  It  never 
was  the  design  to  permit  the  receiver,  under  a  general  direc- 

'  Paige  V.    Smith,   99  Mass.  395.  which  they  were  appointed — is  inap- 
The  court,  Foster,  J. ,  said : — "  It  is  plicable."      The    report    does    not 
impossible   for  the  courts  of    this  show  that  leave  to  sue  the  receivers 
Commonwealth  to  accord  to  these  was  first  obtained,  and  in  this  res- 
defendants  an  exemption  from  the  pect  is  contrary  to  the  well  estab- 
ordinary  common  law  liabilities  of  lished  rule,  as  will  appear  infra. 
common    carriers    more    extensive  ^  Henry  v.    Kaufman,  24  Md.  1 ; 
than  they  are  allowed  in  the  State  Fields.  Jones,  11  Ga.  413;  State  v. 
in  which  they  were  appointed  re-  Gibson,  21  Ark.  140. 
ceivers,  and  in  which  the  accident  ^g^ate^.  Gibson,  supra. 
occurred.     Under  these  circumstan-  ■*  Field  v.  Jones,  supra. 
ces,  the  ordinary  rule  for  which  the  ^  Galster    «.     Syracuse    Savings 
defendants  contend— that  receivers  Bank,  29  Hun,  594. 
are  amenable  solely  to  the  court  by 
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tion  to  take  possession  of  the  debtor's  property  and  effects,  to 
go  and  seize  such  as  he,  acting  on  his  own  judgment,  should 
deem  to  fall  within  the  scope  of  the  order.  Such  a  practice 
would  inevitably  lead  to  collisions  of  a  violent  character,  be- 
tween the  receiver  and  persons  possessing,  or  claiming  to  pos- 
sess, the  property  alleged  to  belong  to  the  debtor.  There  is 
no  necessity  for  such  collisions,  and  the  practice  of  our  courts 
of  equity  was  so  adjusted  as  to  protect  the  receiver  from 
their  recurrence.  The  Master,  from  time  to  time,  on  taking 
the  examinations  and  proofs,  made  orders  designating,  spe- 
cifically, the  effects,  which  in  his  judgment,  were  shown  to 
be  in  the  possession  or  under  the  control  of  the  judgment 
debtor,  and  directing  him  to  deliver  the  same  to  the  receiver. 
If  the  effects  were  in  his  immediate  possession,  in  the  pres- 
ence of  the  Master,  the  direction  was  to  deliver  them  forth- 
with. If  they  were  not  present,  but  consisted  of  evidences 
of  debt,  personal  ornaments,  or  like  portable  articles,  the 
Master  directed,  them  to  be  brought  and  delivered  to  the 
receiver,  at  a  time  and  place  designated,  either  in  the  Mas- 
ter's presence  or  elsewhere,  in  his  discretion.  If  the  effects 
were  ponderous  articles,  such  as  household  furniture,  the 
Master  appointed  a  day  and  hour,  at  the  place  where  they 
were  situated,  for  the  debtor  to  attend  and  deliver  the  same 
to  the  receiver.  Thus  the  receiver's  duty  was  simply  to 
attend  at  the  time  and  place  appointed,  and  receive  and  take 
into  his  keeping  certain  specified  property  and  effects.  In 
the  case  of  household  furniture,  or  other  ponderous  goods, 
lie  would,  of  course,  provide  himself  with  the  requisite  as- 
sistance to  remove  them  to  a  suitable  depository.  If,  under 
such  an  order,  the  debtor  refused  to  deliver  the  articles,  th(^ 
plaintiff  in  the  suit,  as  the  actor  in  the  litigation,  applied  to 
the  court  for  an  attachment.  On  that  motion  the  debtor, 
by  way  of  appeal  from  the  Master's  order,  was  at  liberty  to 
show  that  his  direction  for  the  delivery  of  all  or  any  of  the 
chattels  was  erroneous.  Unless  he  could  satisfy  the  court 
of  such  error  process  of  attachment  ensued,  and  the  debtor 
was  compelled,  by  its  constant  penalties,  to  comply  with  the 
order  made  by  the  Master.  In  the  whole  course  of  the  pro- 
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ceeding  tliere  was  no  occasion  for  the  receiver  to  act,  except 
under  the  specific  order  of  the  court ;  nor  then,  in  any  mode 
which  would  involve  him  in  personal  collisions  or  in  any 
disorder  or  violence.  He  acted  as  an  officer  of  the  court, 
protected  by  its  strong  arm,  in  the  peaceable  yet  efficient 
exercise  of  his  duties.'" 

In  England  it  was  held  that  it  was  the  duty  of  the  parties 
in  interest  to  apply  for  an  order  upon  the  person  in  posses- 
sion to  deliver  the  property  to  the  receiver,  and  if  any  loss 
occurred  by  reason  of  the  owner's  remaining  in  possession, 
the  fault  was  not  the  receivers,  but  theirs.'^ 


§  295.  Of  the  Duties  and  Liabilities  Arising  trom  Taking  Posses- 
sion.— A  receiver  who  takes  possession  of  goods  upon  which 
the  sheriff  had  levied  an  execution  prior  to  the  receiver's  ap- 
pointment, is  bound  to  account  to  the  sheriff  therefor ;  and 
the  motion  of  the  execution  creditor  and  sheriff  for  an  order 
requiring  him  to  pay  to  the  sheriff  the  proceeds,  so  far  as. 
necessary  to  satisfy  the  execution,  should  be  granted." 
Moneys  coming  into  the  hands  of  a  receiver  at  any  time 
before,  as  well  as  after,  his  security  is  perfected,  must  be  ac- 
counted for  by  him,  and  must  also  be  accounted  for  by  a 
surety  who  has  undertaken  to  account  for  what  the  receiver 
*'  should  receive  and  become  liable  to  pay  as  such  receiver."* 
The  rule  that  a  receiver's  appointment  is  conditional  until 
the  perfecting  of  his  security  applies  only  to  cases  where 
the  question  relates  to  his  title  as  against  third  parties,  and 
not  to  cases  where  his  own  liability  or  that  of  his  surety,  with 
regard  to  moneys  received  by  him  as  receiver,'  is  in  question.' 
If  a  receiver  forcibly  take  possession  of  property  mortgaged 
by  the  defendant  before  his  appointment,  in  violation  of  an 
injunction  restraining  him  from  so  doing,  and  without  leave 
of  court,  and  sells  it,  he  is  a  trespasser  and  incurs  the  same 

'  Dickerson  v.  Van  Tine,  1  Sandf.  "'Rich  v.  Loutrel,  9  Abb.  Pr.  356 ; 
Super.  Ct.  724,  727.  s.  c,  18  How.  Pr.  121. 

2  Griffith  V.  Griffith,  2  Ves.  400.  "  Smart  v.  Flood,  49  L.  T.  467. 

6  Ibid. 
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liability  as  the  mortgagor  himself  would  have  incurred  in  the 
same  circumstances.' 

Where  a  receiver  obtained  judgment  and  sued  out  execu- 
tion against  a  debtor,  and  proved  the  debt  in  the  bankrupt 
court,  the  receiver  was  not  guilty  of  laches  and  ou£;ht  not  to 
be  held  liable  for  the  loss  of  the  debt,  but  he  should  be  held 
to  account  for  a  sum  collected  by  him  from  the  debtor  and 
applied  to  an  individual  debt  owed  to  himself  by  the  debtor." 

§  296.  The  Receiver  Should  be  Entirely  Impartial. — Since,  as 
we  have  seen,  a  receiver  is  not  appointed  for  the  benefit 
merely  of  the  party  on  whose  application  the  appointment 
is  made,  but  equally  for  the  benefit  of  all  persons  who  may 
establish  rights  in  the  case,  it  follows  that  he  is  not  the  com- 
plainant's agent,  but  equally  the  representative  of  all  the 
parties,  in  his  capacity  as  an  officer  of  the  court.  The  posi- 
tion is  one  often  requiring  the  exercise  of  the  soundest 
judgment  and  always  the  strictest  impartiality  among  credit- 
ors."*  A  receiver  of  an  estate  assigned  for  the  benefit  of 
creditors  is  subject  to  the  general  duties  requiring  impar- 
tiality ;  he  cannot  collude  with  any  one,  or  prefer  one  set  of 
interests  to  another  ;  the  power  to  appoint  him  is  subject 
not  only  to  all  rights  paramount  to  the  assignment,  but  to 
legal  conditions.* 

§  297.  The  Receiver  Should  Keep  Control  of  the  Trust  Fund. — 
A  receiver  should  keep  the  exclusive  control  of  his  funds ; 
if  he  do  not,  and  loss  ensue,  he  will  be  liable.  In  the  lead- 
ing case  on  this  point  Lord  Chancellor  Brougham  said : — 
"  It  is  admitted  on  all  hands  that,  if  a  receiver  puts  a  fund 
out  of  his  control,  so  that  other  persons  shall  be  able  to 

'  Manning  «.  Monaghan,  1  Bosw.  •'' First  National  Bank  «.  Bamum 

(N.  Y. )  459.     This  case  was  reversed  Wire  &  Iron  Works,  27  N.  W.  Rep. 

on  another  point;    s.  c,  23   N.  Y.  657,  661  (Mich.  1886^. 

539,  and  retried  s.  o.,  10  Bosw.  (N.  -^  First  National  Bank  v.  Barnum 

Y.)231.  Wire  &  Iron  Works,  58  Mich.  315 

^Reynolds  t.    Pettyjohn,   79  Va.  (1885);  Iddings  «.  Bruen,  4  Sandf. 

327.  Ch.  417. 
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deal  with  it,  he  guarantees  the  solvency  of  those  persons 
and  becomes  answerable  for. any  loss  that  may  ensue.  How- 
ever good  his  intention,  the  departing  with  the  control  to 
the  extent  of  giving  that  control  to  another,  would  be 
enough  to  make  him  a  guarantee  of  the  fund.  The  princi- 
ple is  so  obvious  that  I  say  nothing  of  the  authorities.'" 

§  298.  Of  the  Receiver's  Duty  to  Preserve  the  Property  in  His 
Possession. — It  is  the  duty  of  the  receiver  to  protect  the  prop- 
erty entrusted  to  him  to  the  best  of  his  ability;  but,  as  the  in- 
terests of  the  claimants  are  often  various  and  conflicting  and 
sometimes  involved  in  doubt,  he  must  keep  it  for  all.^  The 
agents  and  employees  of  a  receiver  in  operating  a  railway  are, 
pro  liac  vice,  the  officers  of  the  court.  As  such  officers  they 
are  responsible  to  the  court  for  their  conduct,  and  if  they  wil- 
ftilly  injure  "the  property  or  endanger  it,  or  seek  to  cripple  its 
operation  in  the  hands  of  the  receivers,  they  can  and  will  be 
made  to  answer  therefor."  A  railroad  corporation  is  not  lia- 
ble for  the  negligence  of  the  servant  of  a  receiver  who  is 
operati'rig  the  road.  His  possession  is  not  theirs,  and  they 
cannot  control  either  him  or  his  employees."  A  receiver 
holding  a  worthless  certificate  of  stock  cannot  himself  ad- 
judge it  void  and  yield  it  up  to  the  person  who  pledged  it. 
It  is  the  duty  of  a  receiver  to  use  diligence  for  the  retention 
of  such  a  certificate,  and  as  by  holding  it  he  does  not  tran- 
scend his  duty,  costs  should  not  be  imposed  on  him  in  an 
action  for  equitable  relief.^ 

'  Salway  v.  Salway,  2  Russ.  &  M.  ^  Devendorf  ®.  Dickinson,  21  How. 

215,  affirmed  by  the  House  of  Lords :  Pr.  275,  277,  citing  Iddings  v.  Bruen, 

8.  o.,m5  ?ifw..  White  «.  Baugh,  9  4  Sandf.    Ch.   417,   427;  Common- 

Bligh (N.  S.)  181 ;  8.  o.,  3  Clark  &  F.  wealth  «.  Young,  11  Phila.  606. 

44.   In  this  case  to  obtain  bondsmen  ^  In  re  Higgins,  27  Fed.  Rep.  443 

the  receiver  agreed  that  the    fund  (1886). 

should  be  deposited  in  bank  in  the  ■*  Memphis  &  Little  Rock  Ry.  Co. 
joint  names  of  the  sureties,  to  be  «.  Stringfellow,  44  Ark.  322. 
drawn    out  only  by  the  draft  of  a  °  Bank  of  Indianapolis  xs.  Middle- 
partner  of  one  surety  endorsed  by  the  town  Nat.  Bank,  1  N.  Y.  St.  Rep. 
receiver.     The  bank  failed,  and  the  772  (Sup.  Ct.,  Gen.  Term,  1886). 
receiver  and  his  sureties  were  held 
for  the  loss. 
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The  receivers  appointed  by  the  Governor  of  Tennessee, 
under  an  act  of  that  State  which,  authorized  him  to  take  con- 
trol of  railroads  to  whose  construction  State  aid  had  been 
granted,  when  the  companies  failed  to  meet  the  interest  on 
the  bonds  issued,  were  held  to  be  public  agents  and,  there- 
fore, not  responsible  for  the  wrong-doings  or  negligence  of 
their  employees,  but  only  for  their  own  wrongful  acts  or 
negligence.* 

§  299.  Of  the  Power  to  Contract  for  Labor  and  Supplies  ;  Duties 
of  a  Second  Receiver  as  to  Such  Contracts  Made  by  the  First. — 
A  receiver  of  an  insolvent  railroad  corporation  has  author- 
ity, as  necessarily  incident  to  the  duties  imposed  upon  him, 
to  make  such  contracts  for  labor  and  supplies  as  are  reason- 
ably necessary  to  enable  him  to  perform  the  duties  of  his 
appointment,  and  his  contracts  for  such  purposes  will  bind 
the  trust ;  but  contracts  made  by  a  preceding  receiver  impose 
no  legal  duty  or  obligation  on  his  successor,  and  damages 
cannot  be  recovered  at  law  against  the  succeeding  receiver 
for  refusing  to  perform  the  contracts  of  his  predecessor. 

If  the  circumstances  surrounding  the  particular  transaction 
are  such  as  to  justify  reasonable  doubts  respecting  the  va- 
lidity or  fairness  of  the  contracts,  it  is  the  duty  of  the  suc- 
ceeding receiver  to  decline  to  perform  them  until  he  shall 
be  directed  to  do  so  by  the  court.' 

.   '  Hopkins  «.  Connell,  2  Tenn.  Ch,  out  of  transactions  whioh  occurred 

323.  prior  to  his  appointment,  and  con- 

'^  Lehigh  Coal  &  Nav.  Co.  «.  Cen-  corning  which  he  has  no  personal 

tral  Railroad  Co.,  41  N.  J.  Eq.  167,  knowledge,  and  which  on  examina- 

175  (188G).     In  the  opinion  filed  in  tion  appear  to  him  to  be  questiona- 

this  case  Vico-Chancellor  Van  Fleet  ble,  his  duty  requires  him  to  resolve 

.said ; — "  The  succeeding  receiver  oc-  his  doubts  against  the  claimant  and 

cupies  a  fiduciary  position.     He  is  to  in  favor  of  the  trust,  and  to  refuse 

protect  the  property  and  interests  to  recognize  the  claims  as  obliga- 

committed    to  his    charge  with  a  tions  of  the  trust  until  directed  to 

jealous  vigilance ;  he  is  to  exorcise  do  so    by  the    court.     ...      It 

his  best  skill,  sagacity  and    judg-  would  seem,  then,  to  be  obvious  that 

ment  in  the  discharge  of  all  his  du-  the  most  that  can  be  said  in  the  way 

ties,  and  if  claims  be  asserted  against  of  laying  dow^n  a  general  principle 

the  property  in  his  custody,  arising  which  will  give  the  least  support  to 
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§  300.  Of  the  Duty  to  Collect  Unpaid  Stock  Subscriptions. — In  a 
case  where  the  Legislature  of  Georgia  had  recognized  and  rat- 
ified the  appointment  of  a  receiver  made  by  the  stockholders 
of  a  corporation  before  the  forfeiture  of  their  charter,  it  was 
held  that  the  duty  of  calling  in  the  unpaid  stock,  to  discharge 
debts,  devolved  upon  the  receiver,  and  that  if  he  fraudu- 
lently combined  with  the  stockholders  and  neglected  or  re- 
fused to  do  his  duty,  the  proceeding  might  be  maintained  di- 
rectly by  the  creditor  in  his  own  name  against  the  stock- 
holders, making  the  receiver  a  party  defendant.'  This  sub- 
ject will  be  more  fully  considered  hereafter.^ 

§  301.  Of  the  Duty  and  Liability  as  to  Liens. — A  creditor,  who, 
at  the  time  of  the  appointment  of  a  receiver,  has  a  lien,  under 
the  statute,  for  materials,  machinery,  etc.,  furnished,  may 
record  his  contract,  and  thus  fix  and  secure  his  lien,  after  the 
receiver  has  been  appointed.  The  recording  of  the  contract 
after  the  appointment  does  not  newly  encumber  the  prop- 
erty, but  simply  fixes  and  secures  upon  it  an  already  exist- 
ing lien.'  Wherever  property  subject  to  a  lien  has  been 
brought  within  the  domain  of  a  court  of  equity,  and  a  re- 
ceiver of  that  property  is  appointed,  whatever  rents  and 
profits  the  receiver  gets  into  his  hands  will  be  dedicated, 
along  with  the  corpus  of  the  fund,  to  the  satisfaction  of  the 
lien  after  pajang  taxes,  insurance  and  the  like  burdens.* 

Where  a  judgment  creditor  acquired  a  lien  upon  a  fund 
before  the  receiver  obtained  possession,  it  was  held  that  such 
creditor  was  not,  upon  petition,  entitled  to  an  order  upon 
the  receiver  to  satisfy  his  judgment  out  of  the  fund,  until 

the  claim  of  the  petitioners,  is  this—  486.  See  Cook  on  Stock  &  Stock- 
that  the  duties  of  a  succeeding  re-  holders.  §  208,  where  the  subject  is 
ceiver,  in  respect  to  the  contracts  fully  treated  and  the  cases  collected, 
made  by  his  predecessor,  are  only  ^  See  infra  the  chapter  on  Suits  by 
such  as,  in  view  of  all  the  circum-  the  Eeceiver. 

stances  of  the  case,   it   would  be  =^Fagan  &    Osgood  ■».  Boyle  Ice 

equitable  to  impose— such  as  with  Machine  Co..  65  Tex.  324,  331,  citing 

the  light  before  him  he  can  perform  Huck  ti.  Gaylord,  50  Tex.  580. 

without  risk  of    personal    liability  •*  Pepper  •«.  Shepherd,  4  Mackey, 

and  with  safety  to  the  trust."  269. 


'  Hightower  «.   Thornton,   8  Ga. 
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after  a  decree  had  been  made  in  the  smt  in  which  the  re- 
ceiver was  appointed,  and  notice  to  the  other  creditors  inter- 
ested in  the  distribution  of  the  fund ;  but  that  an  order 
should  be  made  directing  the  receiver  not  to  disburse  any 
portion  of  the  fund  without  notice  to  the  attorneys  of  the 
petitioner,  and  that  he  should  be  at  liberty  to  institute  such 
proceedings  against  the  receiver  as  he  may  be  advised,  mak- 
ing such  other  parties  as  he  shall  see  fit.' 

In  West  Virginia,  by  statute,  a  decree  against  a  general 
receiver  of  the  court  requiring  him  to  pay  out  of  funds  then 
in  his  hands,  to  a  party  to  the  cause  in  which  the  decree  is 
rendered,  a  certain  sum  on  a  future  day,  has  the  effect  of  a 
judgment  for  such  sum  of  money  with  interest  from  the  day 
on  which  it  is  to  be  paid,  with  a  stay  of  execution  until  that 
day,  and  is  a  lien  on  the  lands  of  such  general  receiver  ;  the 
person  entitled  to  the  benefit  of  such  decree  is  to  be  deemed 
a  judgment  creditor  and  may  enforce  his  lien  as  other  judg- 
ment creditors,  by  a  suit  in  equity." 

§  302.  Of  the  Duty  and  Liability  as  to  Allowing  and  Paying 
Claims ;  Mistake. — It  is  error  to  direct  a  receiver  to  pay  debts 
out  of  property  in  his  hands,  even  if  they  are  entitled  to 
priority  of  payment,  until  the  claims  are  reported  by  a  com- 
missioner and  allowed  by  the  court.^ 

Under  the  former  Chancery  practice  in  New  York,  it  was 
the  duty  of  receivers  of  a  corporation  appointed  under  the 
statute*  to  allow  only  such  claims  as  were  legal  and  just, 
and  which  might  have  been  recovered  against  the  corpora- 
tion, either  at  law  or  in  equity ;  and  if  the  receivers  disal- 
lowed a  claim,  and  referees  were  appointed  under  the  statute, 
the  defense  was  managed  by  or  under  the  direction  of  the 
receivers,  and  could  not  be  compromised  without  their  con- 
sent ;*  and  where  receivers  are  authorized  to  hear  and  de- 
determine  the  claims  presented,  they  are  to  be  governed  by 

'  Hubbard  v.  Guild,  2  Duer  (N.  Y. )  « Penn  «.  Whiteheads,  1 3  Gratt.  74. 

685.  4  2  New  Yorl<  R.  S.  464. 

'  Kiclvard  v.   Schley,   27  W.  Va.  ^  Attorney-General  v.  Life  &  Fire 

617  (1886).  Ins.  Co.,  4  Paige,  224. 
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the  rules  of  evidence  in  the  admission  or  rejection  of  testi- 
mony.' 

It  was  said  by  Lord  Chancellor  Cottenham,  respecting  a 
receiver : — "  If  one  even  innocently  pays  money  to  other 
persons  whom  he  supposes  to  be  entitled  in  right  of  the  par- 
ties in  a  cause,  but  who  prove  not  to  be  so  entitled,  he  will 
be  responsible  to  such  parties,  inasmuch  as  in  making  such 
payments  he  departs  from  the  strict  line  of  his  duty,  and  is, 
therefore,  liable  for  any  error  he  may  commit.'"* 

§  303.  A  Plaintiif  is  Not  Liable  for  Losses  Caused  by  the  Re- 
ceiver.— It  being  well  settled,  as  we  have  seen,  that  the  re- 
ceiver is  the  officer  of  the  court  who  holds  possession  of  the 
property  in  controversy  for  the  benefit  of  all  parties  interest- 
ed, and  not  for  the  plaintiff,  at  whose  instance  he  was  ap- 
pointed, it  follows  that  the  plaintiff  should  not  be  held 
responsible  for  losses  which  result  from  his  wrongful  acts 
or  negligence,  there  being  no  participation  therein  or  fraud 
on  the  part  of  the  plaintiff.  The  responsibility  for  such 
losses  rests  upon  the  receiver  and  his  sureties.^ 

§  304.  A  Receiver  is  Not  Liable  for  Acts  Done  Under  an  Order 
of  Court. — Out  of  the  official  character  of  a  receiver  as  the 
representative  and  executive  of  the  court  in  relation  to  the 
property  held  by  him,  is  also  developed  the  principle  that  he 
cannot  be  held  responsible  for  acts  done  by  virtue  of  an  or- 
der of  the  court.  By  applying  this  principle  it  has  been 
held  that  no  action  can  be  maintained  against  a  receiver 
in  supplemental  proceedings  for  rents  collected  in  pursu- 
ance of  the  order  by  which  he  was  appointed,  notwith- 
standing the  fact  that  the  order  was  afterward  reversed  on 
appeal.* 

'Runyon  v.  Farmers',  etc.,  Bank,  Ins.  Co.,  7  Gill.  307,  320  ;  Terrell «. 

4  N.  J.  Eq.  (3  Green)  480.  Ingersoll,  10  Lea,  77  ;  Downs  v.  Al- 

-McCan  v.  O'Ferrall,  West  H.  L.  len.  Id.  652. 

593,  616.  "^  Holcombe  v.  Johnson,  27  Minn. 

^  Kaiser  v.   Kellar,   21    Iowa,  95.  353.     In  this  case  the  court  said  the 

See  also,  generally,  Ellicott  v.  U.  S.  order  "  was  valid  until  reversed,  and 
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In  the  same  way,  after  a  receiver  has  complied  with  an 
order  to  distribute  the  funds  of  an  estate  among  the  credit- 
ors who  proved  their  claims,  he  will  be  protected  against 
the  actions  of  other  creditors  for  their  claims  or  demands.' 

§  305.  Of  the  liability  for  Using  or  Converting  the  Property  of 
the  Estate. — Where  the  order  appointing  a  receiver  required 
that  he  should  hire  out  slaves,  and  a  successor  to  him  was 
apjDointed  "  well  and  truly  to  perform  the  duties  of  receiver 
in  the  case  and  ...  to  collect  assets  .  .  .  and  hire 
of  property  as  heretofore  ordered,"  it  was  held  that  his 
powers  were  intended  to  be  co-extensive  with  those  of  the 
first  receiver,  and  that  it  was  contemplated  he  should  hire 
out  the  slaves ;  and  as  he  had  received  to  his  own  use  the 
benefit  of  their  labor  without  hiring  them  out,  he  had  there- 
by received  a  benefit  from  the  trust  property  for  which  he 
was  justly  accountable.  In  this  case  Handy,  J.,  said  more 
broadly : — "  It  is  plain  that,  from  the  nature  of  his  office,  he 
had  the  power  to  hire  out  the  slaves,  though  not  expressly 
required  to  do  so.  They  were  placed  in  his  hands  for  an 
indefinite  time,  and  in  all  probability  would  remain  there 
for  years.  During  that  period  it  would  not  have  been 
proper  to  permit  them  to  be  unemployed,  and  they  were 
capable  of  being  productive  of  profit  to  those  interested  in 
them  by  their  labor.  It  was,  under  such  circumstances,  his 
duty  to  make  them  profitable."* 

If  he  loans  out  any  part  of  the  moneys  which  come  to  his 
hands  as  such  receiver,  even  temporarily,  to  his  friends  or 
others,  it  is  a  breach  of  trust."  The  taking  and  spending  by 
a  receiver  for  his  own  use,  whether  with  or  without  the  con- 
currence or  advice  of  the  other  receivers,  of  any  part  of  the 
funds  in  his  possession  as  an  officer  of  the  court,  is  a  gross 

furnished  full  protection  to  the  de-  '  Koene  v.  Gaehle,  56  Md.  343. 

fendant  for  acts  done  under  it  and  in  'Battaile  v.  Fisher,  36  Miss.  321, 

strict  conformity  with  its  require-  324, 

ments  while  it  remained  in  force."  '^  Utica  Insurance  Co.  v.  Lynch,  11 

To  the  same  effect  see  Corey  v.  Long,  Paige,  520. 

12  Abb.  Pr.  (N.  S.)  427,  438. 
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breach  of  trust,  tending  to  bring  reproach,  disgrace  and  dis- 
trust upon  the  administration  of  justice,  and  is  a  contempt 
of  the  authority  of  the  court,  punishable  by  fine  or  impris- 
onment at  the  discretion  of  the  court.'  In  such  case  the 
receiver  cannot  hope  to  escape  punishment  by  saying  he  in- 
tended no  wrong,  or  that  from  poverty  he  is  unable  to  make 
repayment." 

§  306.  Of  the  Liability  of  a  Receiver  for  the  Misconduct  of  His 
Co-Receiver. — Where  two  receivers  are  appointed  to  close  up 
the  concerns  of  a  corporation,  and  one  of  them  illegally  ap- 
propriates the  funds  in  his  hands,  using  them  for  his  own 
profit,  and  the  other  negligently  permits  such  illegal  appro- 
priation, they  will  be  jointly  liable  for  the  balance  found  due 
from  them,  upon  stating  their  account,  with  interest.^ 

§  307.  Not  Liable  for  Speculative  Profits. — When  a  receiver, 
whose  duties  are  not  specified  by  the  order  of  the  court, 
sells  the  property,  instead  of  keeping  it  to  await  a  further 
order,  he  can  only  be  required  to  account  for  it  on  the  basis 
of  the  actual  sales  and  receipts,  unless  there  was  negligence, 
misconduct  or  bad  faith,  by  reason  of  which  the  property 
was  wasted,  and  did  not  realize  its  value  ;  in  the  latter  case 
he  would  be  liable,  not  for  probable  or  speculative  profits,  but 
for  the  value  of  the  property.*  A  receiver,  having  a  dwell- 
ing house  in  charge,  who  exercised  his  best  judgment  and  in 
good  faith  pursued  the  plan  which  seemed  to  him  to  be  the 
fittest  for  the  purpose  of  producing  revenue  from  the  prop- 
erty, but  failed  to  succeed,  was  held  not  to  be  personally 
liable  for  the  rental  of  the  property.^ 

§  308.  Of  the  Liability  of  a  Receiver  for  Money  Collected  by  a 
Bank. — While  the  only  safe  way  for  a  receiver  to  pursue  as 

'  Cartwright's  Case,  114  Mass.  330,  "  Demain  v.  Cassidy,  55  Miss.  320. 

240.  5  Hynes  v.  McDermott,  3  N.  Y.  St. 

'■'  Ibid.  Rep.  582,  586  (N.  Y.   Com.  Pleas, 

•''Commonwealth  v.    Eagle,    etc.,  1886).     But  see  Battaile  v.  Fisher, 

Ins.  Co.,  14  Allen  (96  Mass.)  344.  36  Miss.  321,  quoted  in  §  305,  suj»'a. 
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to  paying  out  moDey  from  the  estate  is,  as  we  have  seen,  to 
do  so  only  upon  the  order  of  the  court  whose  officer  he  is,  the 
frequency  of  claims  made  upon  the  receivers,  appointed  to 
wind  up  banks  or  banking  firms,  for  money  collected  by  them, 
seems  to  warrant  mention  of  the  receiver's  liability  in  this 
respect  in  this  place.  Whether  or  not  the  owners  of  money 
collected  by  an  insolvent  bank  can  successfully  claim  it  as 
trust  property,  not  being  a  part  of  the  general  assets  of  the 
bank,  depends  largely  upon  whether  it  has  been  recognized 
as  a  special  trust  by  being  kept  separate  and  distinct  from 
the  general  funds  of  the  bank  or,  by  being  mingled  with  them, 
has  lost  its  identity.  So  it  has  been  held  that  where  an 
insolvent  bank  collected  a  draft  sent  to  it  for  collection  and 
so  mingled  the  proceeds  with  its  own  funds  that  they  could 
not  be  identified  or  distinguished,  they  could  not  be  recov- 
ered from  its  receiver,  but  were  a  part  of  the  general  assets 
of  the  bank  and  their  owner  a  general  creditor.' 

But  this  rule,  so  far  as  it  relates  to  the  separate  keeping 
of  the  proceeds,  is  not  uniformly  followed,  nor  does  it  seem 
to  be  entirely  reasonable.  If  it  be  clearly  shown  that  the 
bank  was  merely  the  agent  for  collecting  notes  or  drafts 
for  another  bank  or  individual,  the  better  rule  seems  to  be, 
as  was  recently  stated  by  Vice-Chancellor  Bird,  of  New  Jer- 
sey, when,  upon  the  application  of  the  receiver  of  a  bank 
for  instructions  as  to  paying  the  claim  of  another  bank  for 
the  proceeds  of  a  draft  and  notes  sent  and  endorsed  to  it  "  for 
collection,"  he  said: — "I  can  see  nothing  in  the  argument 
respecting  the  impossibility  of  keeping  the  money  separate 
when  collected.  The  collecting  bank  could  preserve  its 
identity  just  as  easily  and  as  certainly  as  it  could  the  note 
or  draft  collected.  Nor  can  I  see  any  force  in  the  insistment 
that  the  entry  by  the  collecting  bank  upon  its  books  of  the 
sum-  or  sums  collected  changed  the  rights  or  relations  of  the 
parties.  It  would  hardly  be  safe  to  say  that  an  agent  could 
make  himself  a  debtor  simply,  as  distinguished  from  agent, 
by  a  confusion  of  the   moneys  or  goods  of  his  principal, 

'  Illinois    Trust  &  Savings   Bank  v.   Smith,  21   Blatchf.   375;    s.   c,  15 
Fed.  Rep.  858. 
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and  by  then  giving  his  principal  credit  for  their  value  or  the 
amount  collected.  Any  such  doctrine  would  be  dangerous 
in  the  extreme.  .  .  .  That  banks  may  collect  notes  or 
drafts  for  each  other,  and  in  so  doing  establish  a  system  of 
mutual  dealing  and  thereby  stand  in  the  relation  of  debtor 
creditor     ...     is  not  questioned.'" 

§  309.  The  Same  Subject  Continued. — But  when,  from  the 
previous  dealings  between  the  parties,  it  may  reasonably  be 
inferred  that  their  intention  was  that  paper  deposited  for 
collection  should  be  credited  as  a  cash  deposit,  or,  in  other 
words,  that  it  should  be  discounted  by  the  bank,  the  pro- 
ceeds will  be  held  by  the  receiver  as  assets  of  the  bank, 
even  though  paid  to  him  after  his  appointment. 

In  a  late  case  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,"  it  appeared  that  the 
plaintiff  had  for  several  years  kept  an  account  with  the  Ma- 
rine Bank,  and  on  several  occasions  had  deposited  drafts 
along  with  money,  which  drafts  were  credited  on  the  books 
of  the  bank  and  on  the  plaintiff's  bank-book  as  cash  items, 
though  the  plaintiff  had  never  drawn  against  them  nor  had 
occasion  to  do  so.  After  receiving  a  draft  and  crediting  it 
as  cash  on  its  own  books,  though,  by  accident,  not  on  plain- 
tiff's bank-book,  the  bank  failed  and  went  into  the  hands  of 
a  receiver,  who  received  the  proceeds  from  the  collecting 
agent  at  Boston,  but  not  until  after  he  had  been  notified  of 
the  plaintiffs  claim.  "Wallace,  J.,  in  a  suit  for  the  pro- 
ceeds, said : — 

"Inasmuch  as  the  proceeds  of  the  draft  had  not  be- 
come commingled  with  the  other  moneys  of  the  bank,  but 
were  capable  of  identification,  the  plaintiff  is  entitled,  if 
they  are  its  property,  to  follow  them  into  the  hands  of  the 
receiver  and  regain  them.' 

'  Thompson,  Receiver,  v.  Glouces-  ^  g^.  Louis,  etc.,  R.  R.Co.  v.  Johns- 

ter  City,  etc.,  Bank,  6  Cent.  Rep.  ton,  Receiver,27Fed.Rep. 243  (1886). 

328  (N.   J.  Ch,    Feb.,  1887),  citing  3  Qiting  Illinois  Trust  &  Sav.  Bank 

Hoffman  «.   First  Nat.    Bank,    17  v.   Smitii,  21   Blatchf.   275;    s.   o., 

Vroom  (46  N.  J.  Law)  604.  15  Fed.  Rep.  858. 
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"  The  question,  therefore,  is  whether  the  draft  belonged  to 
the  plaintiff  at  the  time  it  was  paid  by  the  drawee.  If  it  did, 
the  defendant  did  not  acquire  title  to  the  money.  If  the 
transaction  in  controversy  was  equivalent  to  a  discount  of 
the  draft,  the  bank  acquired  title  to  the  paper ;  if  it  was  not, 
the  bank  merely  became  the  agent  of  the  plaintiff  to  collect 
the  proceeds.  .  .  .  When  it  appears  that  it  has  been 
the  uniform  practice  between  the  parties  in  their  past  deal- 
ings to  treat  deposits  of  paper  as  deposits  of  cash,  their  in- 
tention to  do  so  in  the  particular  transaction  should  be  in- 
ferred, in  the  absence  of  new  and  inconsistent  circumstances. 
.  .  .  The  case  is  to  be  considered  as  one  where  the  course 
of  business  between  the  parties  implied  the  understanding 
of  both  that  sight  bills  should  be  treated  in  their  account 
as  cash.'" 

§  310.  Of  the  Receiver's  Liability  for  Funds  Deposited  in  a 
Bank. — If  a  receiver  put  the  trust  money  to  his  own  credit  at 
his  own  banker's,  and  they  fail,  he  must  bear  the  loss  f  and  if 
he  make  an  arrangement  with  his  bankers  whereby  he  is  to 
receive  interest  upon  the  balances  to  his  credit  as  receiver, 
any  loss  resulting  from  their  failure  must  be  borne  by  him.* 
There  may  be  circumstances  where  the  banker  of  a  receiver 
will  be  liable  for  funds  deposited.  Thus,  a  receiver  of  an  es- 
tate who  had  a  private  account  at  his  bankers,  opened  an- 
other there  under  the  name  of  the  estate  and  under  such 
circumstances  as  to  inform  the  bankers  that  the  money  which 
would  be  paid  into  that  account  would  belong  to  the  owner 
of  the  estate.     The  receiver  drew  a  check  on  the  estate  ac- 

'  St.  Louis  &  San  Francis(30  R.  R.  '  Wren  v.  Kirton,  11  Ves.  377. 

Co.  V.   Johnston,  Receiver,  etc.,  27  ^Drover  v.  Maudesley,   13  L.   J. 

Fed.  Rep.  243  (1886),  following  and  (N.  S.)  Ch.  433;  s.  o.,  8  Jur.  547.  In 

approving  Metropolitan  Nat.  Bank  this  caiso  the  time  for  accounting  for 

«.  Lloyd,  90  N.  Y.  531,  afllrming  s-  a  part  of  the  money  deposited  had 

c,  25  Hun,  101,  as  to  the  question  of  not  arrived,  but  the  court  said : — "As 

the  title  to  the  proceeds  of  the  col-  ho  took  the  benefit  of  the  'interest 

lection.     Upon  this  point  see  a  con-  which  the  bankers  allowed  on  the 

trary  decision,  Balbach  v.  Freling-  balance,  ho  must  also  be  responsible 

huysen,  15  Fed.  Rep.  675.  for  the  loss  "  of  that  part. 
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count  and  paid  it  into  his  private  account.  The  court  held 
that  the  bankers  were  liable  to  repay  the  amount  to  the 
owner  of  the  estate.^  In  an  old  case,  where  a  receiver  was 
to  pay  installments  to  a  party  who  directed  him  to  lodge 
them  from  time  to  time  with  a  particular  person,  and  the 
latter  became  insolvent  before  a  certain  installment  was  due, 
but  which  was  in  his  hands — the  receiver  having  lodged  it  a 
short  period  prior  to  the  day  the  party  had  a  right  to  re- 
ceive it — it  was  decided  that  neither  the  receiver  nor  the 
party  was  liable  for  the  loss.^ 

§  311.  The  Same  Subject  Continued. ^Where  a  court  desig- 
nated a  savings  bank  as  a  depositary  for  the  funds  held  by 
its  officers,  and  the  accounts  were  kept  in  the  same  way  that 
other  accounts  were  kept,  it  was  held  that  a  receiver  of  the 
bank,  though  appointed  by  the  same  court,  could  not  be 
called  upon  to  pay  such  deposits  in  full,  since  the  officers  of 
court  were  in  no  better  position  than  the  other  depositors 
of  the  bank ;  nor  did  the  fact  that  they  did  not  receive  in- 
terest upon  their  deposits,  as  did  the  other  depositors,  affect 
their  rights  in  the  premises.^ 

The  payee  of  a  draft  upon  a  bank  which  is  placed  in  the 
hands  of  a  receiver  before  the  draft  is  presented  or  paid,  has 
no  priority  over  other  creditors  of  the  bank  unless  he  can  show 
that  it  was  drawn  against  a  special  fund,  set  apart  in  such 
manner  that  its  equitable  title  is  vested  in  him."  So,  also, 
an  ordinary  check  is  not  effective  as  an  assignment  of  any 
part  of  the  funds  in  bank  if  the  receiver  of  the  drawer  has 
taken  possession  of  the  entire  fund  on  deposit  before  its 
presentation,  and  the  holder  is  not  entitled  to  payment  in 
full  from  such  receiver.^     On  the  other  hand,  the  receiver  of 

'  Bodenham  v.  Hoskyns,  21  Eng.  ^  Otis  v.  Gross,  96  111.  612. 

Law  and  Eq.  643.  *  People  ®.   Merchants'  &  Mecan- 

2  Lady  Shaftesbury's  case,   Prec.  ics'  Bank,  78  N.  Y.  269. 

in  Ch.  558;    s.   c,  2  Eq.  Ca.   Abr.  ^  Attorney-General  v.  Continental 

691.     A  full  statement  of  the  facts  in  Life  Insurance  Co.,  71  N.  Y.  325. 

this  case  and  of  the  opinion  may  be  And  see  Butler  v.  Sprague,  66  N.  Y. 

found  in  Edwards  on  Receivers,  592  892. 
etseq. 
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a  factor  lias  been  required  to  apply  the  proceeds  of  goods 
sold  by  the  factor  on  a  del  credere  commission,  to  the  pay- 
ment of  the  consignor's  draft  in  the  hands  of  third  parties, 
on  the  ground  that  the  goods  remained  the  property  of  the 
consignor  so  long  as  they  could  be  identified  and  were  rep- 
resented by  the  proceeds,  which  had  been  kept  separate  and 
distinct  from  other  funds.' 


§  312.  Of  the  Receiver's  Liability  for  Interest. — Where  a  re- 
ceiver was  appointed  by  a  State  court  in  a  suit  which  was  sub- 
sequently removed  to  the  Circuit  Court  of  the  United  States, 
and  reported  to  the  latter,  stating  the  amount  of  the  fund  in 
his  hands,  and  asking  for  an  order  to  pay  therefrom  certain 
liabilities,  it  was  held  that  the  Circuit  Court  had  authority  to 
require  him  to  account  for  the  fund,  and  that  he  was  charge- 
able with  interest  on  so  much  thereof  as  he,  on  receiving, 
deposited  in  a  bank  to  his  credit  as  receiver,  and  then  with- 
drew and  deposited  on  his  private  account  in  another  bank, 
he  declining  to  explain  the  transaction  when  he  was  exam- 
ined as  a  witness  by  the  Master  to  whom  the  court  had  re- 
ferred his  account.''  So,  also,  when  a  receiver  did  not  keep 
the  trust  fund  separate,  but  mingled  it  with  his  own  moneys 
in  the  bank  where  he  kept  his  account  in  his  own  name,  and 
drew  out  and  used  large  sums  of  such  fund  from  time  to 
time  by  loaning  the  same  to  his  friends  and  otherwise,  he 
was  ordered  to  pay  simple  interest  on  the  amount  of  the 
fund  with  annual  rests."  A  receiver  has  been  ordered  to  ac- 
count for  any  benefit  or  interest  which  he  might  make  out  of 
the  money  in  his  hands.* 

It  is  the  common  practice  to  direct  trustees  and  receivers 
to  pay  to  the  creditors  a  due  proportion  of  the  interest 
which  has  accrued  or  may  accrue.^    And  where  a  receiver 

'Francklyn  d.  Sprague,  10  Hun,  *  Hooper  ^.  Winston,  24  111.  353, 
589.  367;  (Breeze,   J.),  citing    Shaw   t). 

2  Hinckley  v.  Railroad  Co.,  100  U.     Rhodes,  2  Russ.  539. 

8.  153,  156,  157.  ^  Trayhem  «.  National  Mechanics' 

3  Utica  Insurance  Co.  v.  Lynch,  11     Bank,  57  Md.  590,  600. 
Paige,  520. 
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improperly  retains  a  balance  in  his  liands  and  does  not 
regularly  pass  his  accounts,  he  must  pay  interest  on  the 
amount  unless  he  show  a  special  case  of  exemption.'  Lord 
Chancellor  Eldon  said : — "  I  will  have  receivers  know  that, 
if  they  do  not  pass  their  accounts,  they  shall  always  pay  in- 
terest."^ And  this  would  be  done  in  England,  where  a  re- 
ceiver keeps  money  in  hand  even  a  quarter  of  a  year  after 
it  ought  to  be  accounted  for  and  paid  in.'  In  New  York  it 
has  been  lately  decided  that  a  receiver  in  supplementary 
proceedings  will  not  be  charged  with  interest  upon  a  fund  in 
his  hands  without  proof  either  that  the  interest  was  earned 
or  that  he  was  negligent  in  not  receiving  interest." 

§  313.  Of  the  Receiver's  Liability  for  Costs  and  ikpenses. — 
Where  a  receiver  institutes  proceedings  without  the  permis- 
sion of  the  court,  after  a  rule  or  order  relating  to  the  same 
subject-matter  had  been  made,  the  court  has  power  to  deter- 
mine whether  the  costs  shall  be  paid  out  of  the  funds  in  the 
hands  of  the  receiver  or  by  him  personally ;  and  in  such  a 
case  the  successful  party  is  not  required  to  make  an  affirm- 
ative motion  to  determine  whether  he  should  be  personally 
charged  with  the  costs. ^ 

Pending  the  litigation  it  is  not  the  duty  of  a  receiver  to 
pay  the  costs  and  expenses  incurred  by  the  plaintiff  in  the 
suit  instituted  for  a  foreclosure,  in  which  the  receiver  was 
appointed.  It  may  be  that  the  plaintiff's  demand,  from  the 
beginning,  has  been  wrongful,  and,  if  so,  whatever  has  been 
done  at  his  instance,  must  be  at  his  expense.  So  a  Federal 
court  has  sustained  exceptions  to  a  Master's  report  concern- 
ing claims  allowed  by  a  receiver  for  costs  and  expenses  in- 
curred by  the  plaintiff,  with  leave  to  present  the  same  as  the 
final  determination  of  the  equities  might  require.'     He  is 

J  Harman  v.  Forster,  1  Hog.  318  ;  ^  Syracuse  Savings  Bank  v.  Hess, 

In  re  Carter,  3  Paige,  146;    In  re  23  Weekly  Dig.  280  (Sup.  Ct.  1885). 

Seaman,  2  Paige,  409;  Harrisons.  ^Matter  of  Castle,   2  New  York 

Boydell,  6  Sim.  211.  St.  Rep.  362  (Sup.  Ct.  1886). 

2 V.  Jolland,  8  Ves.  72.  ^  oiyphant  «.  St.  Louis  Ore  &  Steel 


'Fletcher  v.  Dodd,  1  Ves.  jr.  85.       Co.,  22  Fed.  Rep.  179. 
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entitled  to  the  protection  of  the  court  against  loss  for  dis- 
bursements made  by  himself  as  receiver,  which  were  such  as 
a  reasonable  and  prudent  man  would  have  been  justified  in 
expending.' 

Where  a  judgment  was  obtained  against  a  receiver,  in  a 
suit  originally  brought  against  the  corporation  of  the  prop- 
erty of  which  he  was  appointed,  but  which  was  defended 
by  him,  it  was  adjudged  that  the  costs  attending  the  suit  and 
an  allowance  should  be  paid  by  him  out  of  the  fund,  since 
they  were  incurred  for  the  benefit  of  the  fund  out  of  which 
all  other  claims  entitled  to  preference  had  been  paid,  and 
that  this  was  not  giving  preference  to  a  debt  as  such,  but 
only  requiring  the  fund  to  pay  an  expense  incurred  for  its 
own  benefit."^ 


§  314.  The  Same  Subject  Continued ;  Reimbursement  for  Taxes 
Paid. — Where  receivers  of  the  property  of  a  bank  contin- 
ued a  suit  at  law  commenced  by  the  bank,  and  were  non-suit- 
ed, it  was  held  that  the  defendant  was  entitled  to  all  his 
costs  out  of  the  fund  in  the  receivers'  hands,  down  to'  the 
time  of  the  non-suit,  but  not  for  making  up  the  record,  and 
issuing  an  execution  at  law  against  the  bank.^ 

If  upon  the  examination  of  the  accounts  of  a  receiver 
and  the  vouchers  relating  thereto,  no  misconduct  of  the  re- 
ceiver be  shown,  he  is  not  chargeable  with  the  expenses  of 
the  accounting.*  But  where  a  bill  was  filed  to  remove  a  cloud 
from  a  title,  and  the  defendant  in  possession  failed  to  pay  the 
taxes,  it  was  held  that  the  complainant  who  had  paid  the  taxes 
accruing  before  the  appointment  of  a  receiver,  was  entitled  to 
be  reimbursed  out  of  rents  in  the  hands  of  the  receiver,  on 
the  principle  that  it  was  the  duty  of  the  court  to  have  so  ap- 
plied the  funds,  and  that  it  would  have  done  so  had  not  the 
complainant  rendered  such  action  unnecessary.^ 

'  Adams  «.  Haskell,  6  Cal.  475.  *  Ilynes    v.   McDermott,   3    New 

« Locke  V.   Covert,  42  Hun,   484  York  St.  Rep.  582,  586  (N.  Y.  Com. 

(1886).  Pleas,  1886). 

='Camp«.  Niagara  Bank,  2  Paige,  ''Wicks  v.  Sears,  4  Lea.  (Tenn.) 

283.  298. 
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§  315.  Personal  liability  After  Order  of  Restitution  of  Costs  in 
New  York. — Where  a  receiver  who  had  obtained  a  judgment 
in  his  favor  at  special  term,  which  was  upheld  by  the  Court  of 
Appeals,  entered  a  money  judgment  for  the  costs,  which 
were  thereafter  paid  to  the  sheriff  and  by  him  turned  over 
to  the  receiver's  attorney,  who  retained  the  same,  the  amount 
being  composed  of  disbursements  made  by  the  attorney  per- 
sonally and  his  taxed  costs,  and  the  Court  of  Appeals  sub- 
sequently modified  their  judgment  disallowing  the  costs, 
whereupon  the  special  term  granted  an  order  of  restitution 
to  the  defendant,  holding  the  receiver  and  his  attorney  liable 
personally  for  the  repayment  of  said  costs,'  it  was  held,  on 
appeal,  that  granting  the  order  was  within  the  judicial  dis- 
cretion of  the  court ;  that  the  money  thus  paid  to  the  re- 
ceiver's attorney  was,  in  effect,  as  if  it  had  been  first  paid  to 
the  receiver  himself,  and  by  him  paid  to  his  attorney  in  sat- 
isfaction or  reduction  of  the  attorney's  claim  against  the 
receiver  individually,  for  professional  services  rendered  in 
the  litigation,  and  the  order  was  afiirmed  so  far  as  it  held 
the  receiver  personally  liable,  but  reversed  as  regards  the 
attorney's  liability.  It  was  also  held  that  the  order  should 
not  require  the  attorney  to  repay  the  costs,  or  any  part 
thereof,  to  the  defendant.'' 

§  316.  Of  the  Receiver's  Liability  for  Rents. — A  receiver  must 
make  good  to  the  estate  any  rent  which  has  been  lost  by  his 
neglect.'  In  the  old  Court  of  Chancery  of  New  York  it  was 
held,  that,  if  a  receiver  did  not  take  possession  of  the  prem- 
ises wherein  the  parties  of  whose  property  he  was  appointed 
carried  on  business,  and  got  into  his  possession  no  assets 
upon  which  the  landlord  had  a  right  to  distrain,  the  landlord 
had  no  preference  over  other  creditors ;  and,  in  such  a  case, 
a  petition  asking  that  the  receiver  might  pay  the  rent  was 
denied.* 

» Under  the  New  York  Code  Civil  ^Inre  Skerretts,  2  Hog.  192. 

Proc,  §  1323.  4/71  re  Brown,  3  Edw.  Ch.  (N.  Y.) 

2  Wright  V.   Nostrand,  53  N.  Y.  384. 
Super.  Ct.  381,  386  (1886). 
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In  a  later  case  in  the  same  State,  however,  a  receiver  who 
took  possession  of  premises  leased  to  the  corporation  over 
whose  property  he  was  appointed,  was  directed  to  pay  the 
rent  thereof ;  and  as  the  facts  were  not  disputed,  the  court 
made  the  order  without  first  referring  the  matter  to  a  Mas- 
ter to  ascertain  the  facts.'  Similarly  in  Massachusetts,  the 
liability  of  receivers  for  rents  upon  leases  executed  by  the 
parties  whose  property  they  hold,  depends  upon  whether  or 
not  they  take  possession  of  the  leased  premises.' 

§  317.  Of  the  Receiver's  Liability  Upon  Covenants  and  Con- 
tracts.— If  a  receiver,  in  the  course  of  his  duty,  enters  into  a 
covenant  or  executes  an  instrument  by  virtue  of  his  office  as 
•receiver,  he  can  not  be  held  liable  personally  upon  it.  This 
principle  was  illustrated  in  a  case,  in  which  a  receiver  of  a  bank 
sold  certain  judgments,  being  a  part  of  the  assets  of  the  bank, 
and  in  the  assignment  executed  by  him  in  his  official  capac- 
ity, covenanted  that  they  were  due  and  unpaid.  In  a  suit 
against  the  receiver  personally  and  not  as  receiver,  to  recover 
upon  the  covenant,  it  was  presumed  that  the  purchaser's 
intention  was  to  deal  with  him  officially,  and  a  non-suit 
was  ordered." 

A  person  appointed  by  the  Governor  of  Tennessee  as  re- 
ceiver of  a  railroad,  under  the  Internal  Improvement  Acts 
of  that  State,  is  a  public  agent,  and  not  liable  individually 
on  contracts  made  as  such,  where  he  has  not  pledged  his 
own  credit.* 

§  318.  Of  the  liiability  for  Loss  Caused  Solely  by  the  Default  of 
Another. — The  receiver,  in  managing  the  property  under  his 
control,  is  required  to  use  the  same  diligence  and  care  which 

'  People  v.  Universal  Life  Insur-  "'  Livingston  v.  Pettigrew,  7  Lans- 

ance  Co.,  30  Hun,  142.  ing  (N.  Y.  Sup.  Ct.)  405.     See  also 

2  Commonwealth  v.   Franklin  In-  Ellis  v.  Little,  27  Kan.  707. 

surance  Co.,  115  Mass.  278— a  case  -•  Newman  v.  Davenport,  9  Baxter 

which    turned    upon    the    question  (Tenn.)  538,  540. 
whether  or  not  the  receivers  had 
elected  to  take  the  leased  premises. 
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are  exercised  by  prudent  men  in  similar  circumstances.  If 
he  does  so,  lie  will  not  be  held  for  losses  which  are  made 
by  the  default  or  negligence  of  others.  So  it  has  been  held 
that,  if  he  entrust  the  collection  of  debts  due  the  estate  to 
others,  in  whose  integrity  and  capacity  he  has  confidence, 
after  making  proper  inquiry,  he  will  not  be  liable  for  their 
misconduct  in  not  paying  the  proceeds  to  him.'  And  in  an 
old  case,  in  which  a  receiver,  rightly  deeming  it  unsafe  to 
send  a  large  amount  of  money  in  specie  to  London,  bought 
bills  of  exchange  from  a  tradesman  who  was  in  good  standing 
and  credit.  Lord  Chancellor  Hardwicke  refused  to  oblige 
the  receiver  to  make  good  the  loss  occasioned  by  the  trades- 
man's bankruptcy,  because  it  "  was  not  owing  to  any  default 
of  his  ;"  but  he  intimated  that  the  ruling  would  be  otherwise 
if  it  appeared  that  the  receiver  was  guilty  of  any  collusion 
or  fraud,  or  if  he  had  placed  the  money  knowingly  in  im- 
proper hands.'' 

§  319.  Of  the  Liability  to  Pay  for  Labor  and  Materials  Fuiv 
nished. — Where  it  had  been  decided  that  the  property  and 
funds  in  the  hands  of  a  receiver  of  a  manufacturing  business 
should  be  first  applied,  after  the  payment  of  costs,  etc.,  to 
the  payment  of  the  debts  fairly  incurred  in  carrying  on  the 
business,  including,  presumably,  the  claims  of  employees  for 
their  wages,  and  it  appeared  probable  that  the  property 
would  be  sufficient  to  pay  all  claims  of  that  class,  an  order 
directing  payment  of  such  employees  in  preference  to  all 
other  creditors  was  reversed.^ 

The  receiver  of  a  railroad  company  will  be  directed  to 
pay  claims  made  on  account  of  material  furnished  to  and 
accepted  by  him  as  such  receiver,  they  being  either  admit- 
ted by  him  to  be  due  or  properly  verified  and  presented  for 
payment,  and  if  any  reason  exists  why  such  claims  should 
not  be  paid,  the  burden  of  showing  it  rests  upon  the  re- 

J  Powers  v.  Longbridge,  38  N.  J.  2  Knight  v.  Plymouth,  3  Atk.  480. 

Eq.  396 ;  Union  Bank  Case,  37  N.  J.  ^  Qq^   ^^   Predriekson,   63   Wis. 

Eq.  420,   affirmed,  sub  nom.,  Sand-  501. 
ford  V.  Clarke,  38  N.  J.  Eq.  265. 
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ceiver.  In  directing  siicli  claims  to  be  paid,  a  sufficient  sum 
will  be  reserved  from  the  amount  due  to  cover  the  receiver's 
claim  to  a  set-off,  the  amount  of  which  is  to  be  subse- 
quently determined.*  Claims  for  property  destroyed  by  fire 
set  by  sparks  from  locomotives  prior  to  the  appointment  of 
the  receiver  in  foreclosure  proceedings,  but  subsequent  to 
default  of  the  railroad  company  in  the  payment  of  the 
mortgage  debt,  do  not  come  under  the  head  of  operating  ex- 
penses, to  be  paid  from  the  earnings  of  the  road  in  the 
hands  of  the  receiver,  and  cannot  be  allowed  against  the  re- 
ceiver.'' 

§  320.  Of  the  Liability  for  Endangered  Wall  Under  the  New 
York  Statute. — It  has  recently  been  decided  by  the  Court  of 
Appeals  of  New  York  that  the  provision  of  the  Consolida- 
tion Act^  requiring  the  owner  of  a  wall  endangered  by  the 
excavation  of  an  adjacent  lot  to  make  it  safe,  does  not  cast  that 
duty  upcki  a  receiver  who  has  been  appointed  in  foreclosure 
proceedings  to  collect  the  rents  of  the  endangered  building ; 
and  where  the  party  excavating  the  adjacent  lot  proceeds  to 
make  the  wall  safe,  without  the  permission  of  the  court,  it 
lies  in  the  discretion  of  the  court  to  allow  the  receiver  to  re- 
imburse him  for  such  work  and  no  appeal  will  lie  from  its 
refusal.* 

§  321.  Of  the  Disposition  of  Assets  Under  the  New  York  Stat- 
utes.— Under  the  statutes  of  New  York  the  receiver  of  an  in- 
solvent corporation  is  bound  to  apply  the  assets,  or  their  pro- 
ceeds, remaining  in  his  hands  after  the  payment  of  debts  en- 
titled to  a  preference  under  the  laws  of  the  United  States, 
and  judgments  so  far  as  they  are  liens  upon  the  real  estate 
of  the  corporation,  equally  among  all  its  other  creditors  as 

'  Vanderbilt  v.  Receiver  of  N.  J.        -» Wyckoff  v.  Scofield,  103  N.  Y. 

Central  R.  R.  Co.,  2  Cent.  Rep.  228  630,  632;  8.  o.,  9  N.  E.  Rep.  498; 

(N.  J.  Ch.,  1886).  8.  0.,  mb  nom.,  In  re  Maddock,  5 

2  Hilos  V.  Case,  9  Biss.  549.  Cent.  Rep.  791  (Ct.  of  App.,  1880), 

3  Laws  of  N.  Y.  1882,  ch.  410,  §  affirming  8.  o.,  53  N.  Y.  Super.  Ct. 
473— the  Charter  of  the  Corporation.  237. 
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their  demands  existed  at  the  time  of  his  appointment,  and 
no  authority  has  been  given  to  the  receiver,  or  to  the  courts 
regulating  his  proceedings,  by  which  one  class  of  creditors 
shall  be  wholly  or  partially  excluded  from  their  proportion- 
ate part  of  the  assets  of  the  company  by  reason  of  previous 
payments  made  upon  their  debts  before  the  appointment  of 
the  receiver.' 

§  322.  Of  the  Duties  of  Receivers  Appointed  by  the  Courts  of 
the  United  States  Under  the  Statute  of  March  3,  1887. — A  late  act 
of  Congress,  which  promises  to  have  an  important  effect 
upon  the  duties  and  powers  of  receivers  appointed  by  the 
Federal  courts,  is  as  follows : — "  That  whenever  in  any  cause 
pending  in  any  court  of  the  United  States  there  shall  be  a 
receiver,  or  manager,  in  possession  of  any  property,  such  re- 
ceiver or  manager  shall  manage  and  operate  such  property 
according  to  the  requirements  of  the  valid  laws  of  the  State 
in  which  such  property  shall  be  situated,  in  the  same  manner 
the  owner  or  possessor  thereof  would  be  bound  to  do  if  in 
possession  thereof.  Any  receiver  or  manager  who  shall  wil- 
fully violate  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be 
punished  by  a  fine  not  exceeding  $3,000,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court.'" 

§  323.  Of  the  Liability  of  Persons  Improperly  Acting  as  Re- 
ceivers.— After  the  death  of  a  receiver,  a  solicitor  who  re- 
ceived rents  and  rendered  accounts  in  the  form  of  receiver's 
accounts,  was,  in  an  English  case,  held  responsible  for  such 
rents  as  had  been  lost  through  his  neglect.  Lord  Chancellor 
Lyndhurst  said : — "  This  gentleman  seems  to  have  taken 
upon  himself  to  act  as  receiver ;  and,  from  his  conduct,  the 
parties  had  every  reason  to  believe  that  he  had  been  appoint- 
ed by  the  court  to  succeed  the  former  receiver.     My  opinion 

'  People  «.  Universal  Life  Insur-  ^  ^^t  of  March  3,  1887  (Removal 
ance  Co.,  42  Hun,  616  (1886).  of  Causes),  §  2. 
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is  that  if  a  solicitor  in  a  cause,  having  assumed  to  himself 
improperly  the  character  of  receiver,  neglects  the  duty  of  a 
receiver,  and  does  not  properly  collect  the  rents,  while  the 
parties  consider  him  to  be  acting  as  receiver,  he  makes  him- 
self responsible  for  any  of  the  rents  which  are  lost  in  con- 
sequence of  his  neglect.'"  It  is  evident  that  the  same  re- 
sponsibility would  be  imposed  upon  any  other  person,  who, 
by  impersonating  a  receiver,  or  by  acting  in  the  capacity  of 
a  receiver  without  proper  and  lawful  authority,  should  ob- 
tain possession  of  the  property  or  funds  of  the  estate  in  liti- 
gation. 

'  Wood  -0.  Wood,  4  Russ.  558. 
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I. 

The  Appointment   Generally. 

§  324.  Importance  of  the  Subject ;  Special  Care  in  Granting 
the  Remedy. — In  this  chapter  we  shall  consider  such  matters 
as  are  peculiar  to  railway  receiverships,  but  the  careful  prac- 
titioner will  not  overlook  the  fact  that  the  general  rules  of 
law  in  point  aVe  equally  applicable  here.  The  care  which 
courts  should  exercise  in  resorting  to  this  remedy  in  any  case, 
is  especially  obligatory  when  the  property  of  a  railroad  is 
involved.  The  magnitude  of  the  monetary  interests,  the 
number  of  persons  directly  and  indirectly  concerned  in  the 
operation  of  the  road,  whether  as  officers,  employees,  cred- 
itors or  the  general  public,  afford,  in  se,  sufficient  reason 
for  abundant  caution  in  working  a  change  in  the  possession  of 
the  property,  and  a  revolution  in  the  business  policy  of  the 
corporation.  But  when  to  this  are  added  that  corporate 
franchises  are  often  dependent  upon  the  continued  opera- 
tion of  the  railroads ;  that,  in  other  cases,  the  State,  which 
incorporates  them,  retains  a  reversionary  interest  in  the 
property  upon  the  expiration  of  their  charters  ;  that  nearly 
all  of  them  are  carriers  of  the  mail  and  subject  to  regu- 
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lation  by  the  Federal  government ;  that  frequently  they 
control  large  tracts  of  land  granted  to  assist  in  their  con- 
struction ;  that,  as  common  carriers,  they  are  liable  in  dam- 
ages for  accidents,  unnecessary  delays,  etc.,  and  that,  in  all 
cases,  their  management  requires  an  experience  and  techni- 
cal knowledge,  which  practically  constitute  their  officers  a 
distinct  profession,  we  find  imposed  upon  the  court  which  is 
asked — it  may  be  upon  an  ex  parte  application — to  take  the 
property  out  of  the  possession  of  those  to  whom  it  is  en- 
trusted by  the  act  of  its  owners,  and  place  it  in  that  of  its 
own  officer,  the  receiver,  a  responsibility  which  calls  for  its 
utmost  care  and  most  deliberate  judgment. 

Our  courts  have  frequently  given  expression  to  their  ap- 
preciation of  the  gravity  of  their  action  in  making  appoint- 
ments of  receivers  to  manage  such  property.  Thus,  in  Vir- 
ginia, it  was  said  that  a  Court  of  Chancery  is  reluctant  to 
appoint  a  receiver  to  manage  a  railroad,  but  will  do  so  when 
it  is  indispensable  to  secure  the  rights  of  the  legitimate 
stockholders  and  prevent  a  failure  of  justice.' 

§  325.  Receivers  with  Power  to  Manage  and  Operate  Railways  ; 
The  English  Riile. — Previously  to  the  enactment  of  the  Kailway 
Companies  Act,"  the  English  courts  were  extremely  averse 
to  the  appointment  of  receivers  with  power  to  operate  rail- 
road property.  Thus  it  was  said  by  Lord  Cairns  : — "  When 
Parliament,  acting  for  the  public  interest,  authorizes  the 
construction  and  maintenance  of  a  railway,  ...  it  con- 
fers powers  and  imposes  duties  and  responsibilities  of  the 
largest  and  most  important  kind,  .  .  .  upon  the  com- 
pany which  Parliament  has  before  it,  and  upon  no  other 
body   of  persons.     These   powers   must   be   executed   and 

'Stevens  v.   Davison,    18    Gratt.  Co.  «.  Soutter,  2  Wall.  510;  8.  o., 

819.      And  see,  generally,  Overton  Woolw.  C.  C,  49;  Wallaces.  Loorais, 

V.  Memphis  &  Little  Rock  R.  R.  Co.,  97  U.  S.  146. 

10  Fed.  Rep.  806;  s.  o.,  3  McCrary,  239  and  31  Vict.  ch.   127  (1807), 

436;   Meyer   v.  Johnston,  HS  Ala.  made    perpetual,    38  and  39  Vict. 

237 ;  Kelly  t.  Trustees,  etc.,  58  Ala.  ch.  31  (1875). 
489 ;  Milwaukie  «fe  Minnesota  R.  R. 
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these  duties  discharged  by  the  company.  They  can  not  be 
delegated  or  transferred.  .  .  .  It  is  impossible  to  sup- 
pose that  the  Court  of  Chancery  can  make  itself,  or  its  offi- 
cer, without  any  parliamentary  authority,  the  hand  to  exe- 
cute these  powers,  and  all  the  more  impossible  when  it  is 
obvious  that  there  can  be  no  real  and  correlative  responsi- 
bility for  the  consequences  of  any  imperfect  management. 
.  .  .  In  the  view  I  take  of  the  case,  the  order  would  be 
improper,  even  if  made  on  the  express  agreement  and  con- 
sent of  the  company.'" 

Section  4  of  the  act  above  referred  to  provides  that  the 
property  of  a  railway  constituting  the  rolling  stock  and  plant 
used  or  provided  by  a  company  for  the  purposes  of  the  traf- 
fic on  their  railway,  or  of  their  stations  or  workshops,  shall 
not  be  liable  to  be  taken  in  execution  at  law  or  in  equity, 
but  the  person  who  has  recovered  a  judgment  may  obtain 
the  appointment  of  a  receiver,  and,  if  necessary,  a  manager, 
of  the  undertaking  of  the  company,  on  application  by  peti- 
tion, in  a  summary  way,  to  the  Court  of  Chancery  in  England 
or  in  Ireland,  and  directs  that  the  receipts,  after  payment  of 
the  working  expenses  of  the  railway  and  other  proper  out- 
goings, shall  be  applied  by  the  court  in  payment  of  the 
company's  debts  according  to  their  priority.'' 

This  aversion  to  take  control  of  and  operate  railway  prop- 
erty, in  the  absence  of  statutory  authority,  was  so  marked 
that  in  a  case  where  a  party  obtained  a  decree  against  a  rail- 
way company  for  the  specific  performance  of  a  contract  to 
purchase  certain  lands  for  the  construction  of  its  road,  and 
declaring  a  vendor's  lien  in  his  favor  for  the  balance  of  the 
purchase  money,  which  was  unpaid,  and  the  company  had 
become  insolvent,  though  the  court  made  an  order  for  a  re- 
ceiver, with  direction  to  the  company  to  give  him  immediate 

'  Gardners.  London,  etc.,  Ry.  Co.,  L.  R.  14  Ch.  D.  645 ;  In  re  Bimiing- 

L.  R.  2  Ch.  201 ,  212.  ham,  etc. ,  Junction  Ry.  Co. ,  L.  R.  18 

'•^The  provisions  of   this  act  are  Ch.  Div.  155;  In  re  Stafford  &  Ut- 

discussed  in  In  re  Beddgelert  Ry.  toxeter  Ry.   Co.,  W.  N.  (1868^  113; 

Co.,  W.  N.  (1871)  3;  8.  0.,  19  W.  Inre  Southern  Ry.  Co.,  5  L.R.  (Ir.) 

R.  427 ;  In  re  Manchester  &  M.  Ry.  165. 


Co.  {Ex  parte  Cambrian  Ry.  Co.), 
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possession,  it  refused  to  grant  an  injunction  to  restrain  it 
from  operating  its  cars  over  and  using  tlie  land,  on  the  ground 
that  it  would  render  the  land  useless  to  both  parties.'  And 
in  a  similar  case  an  application  for  a  receiver  was  refused 
before  judgment  had  been  obtained  in  the  action,  notwith- 
standing the  fact  that  the  company  admitted  the  liability." 
In  this  country,  as  we  shall  see,  the  appointment  of  re- 
ceivers with  power  to  manage  and  operate  railroads  during 
the  pendency  of  the  controversy  is  rather  a  rule  than  an  ex- 
ception. 

§  326.  Receivers  with  Power  to  Raise  Money  and  Create  a  Lien 
for  its  Payment. — "  The  power  of  a  court  of  equity  to  appoint- 
managing  receivers  of  such  property  as  a  railroad,  when 
taken  under  its  charge  as  a  trust  fund  for  the  payment  of 
encumbrances,  and  to  authorize  such  receivers  to  raise 
money  necessary  for  the  preservation  and  management  of 
the  property,  and  make  the  same  chargeable  as  a  lien  there- 
on for  its  repayment,  cannot,  at  this  day,  be  seriously  dis- 
puted. It  is  a  part  of  that  jurisdiction,  always  exercised  by 
the  court,  by  which  it  is  its  duty  to  protect  and  preserve  the 
trust  funds  in  its  hands.  It  is,  undoubtedly,  a  power  to  be 
exercised  with  great  caution  ;  and,  if  possible,  with  the  con- 
sent or  acquiescence  of  the  parties  interested."^ 

§  327.  Of  the  Appointment  on  Apphcation  of  the  Raikoad  Com- 
pany Itself ;  the  "  Wabash  Case." — It  appears  that  in  the  case 
of  Wabash,  St.  Louis  &  Pacific  Railway  Co.  v.  Central  Trust 
Company,*  receivers  were  appointed  for  a  corporation  which 
was  a  consolidation  of  a  number  of  existing  railway  compa- 
nies created  by  several  States,  vpon  its  own  application,  al- 
leging its  insolvency,  and  that  if  the  lines  of  road  compos- 
ing it  were  broken  up  and  the  fragments  thereof  placed  in  the 

'MunnsiJ.  Isle  of  Wight  Ry.  Co.,  v.  Loomis,  97  U.  S.  146,  162.    See 

L.  R.  5  Ch.  App.  414.  further  the  chapter  on  Receiver's 

'Latimer  v.  Aylesbury,  etc.,  Ry.  Certificates,  tnfm. 

Co.,  L.  R.  9  Ch.  D.  385.  •»23  Fed.  Rep.  273. 

'Mr.  Justice  Bradley  In  Wallace 
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liands  of  various  receivers,  and  the  rolling  stock,  materials 
and  supplies  scattered  abroad,  the  result  would  be  irrepar- 
able injury  and  damage  to  all  persons  having  any  interest 
in  the  several  lines  of  road. 

Of  this  judicial  action  Judge  Treat,  whose  great  learning, 
accurate  judgment  and  untiring  industry  for  so  many  years 
adorned  the  bench  of  the  United  States  courts  in  the  East- 
ern District  of  Missouri,  said : — "  The  proceeding  is  pecu- 
liar in  this  aspect,  that  the  application  was  made  by  the  cor- 
poration itself,  instead  of  being  made  by  the  mortgagee  on 
default  of  payment  of  interest.'" 

In  the  absence  of  any  report  of  the  original  proceeding, 
or  of  the  opinion  delivered,  if  any  there  were,  it  may  be 
safely  assumed  that  no  precedents  were  cited  to  justify  the 
action  of  the  court. 

It  is  not  only  utterly  at  variance  with  some  of  the  elemen- 
tary rules  relating  to  receivers — as  that  they  can  only  be 
appointed  in  a  suit  pending,  and  for  the  sole  purpose  of  pre- 
serving the  property  in  controversy,  to  await  the  judicial  de- 
termination of  its  ownership  and  disposition,  etc. — but,  in 
its  most  favorable  aspect,  it  makes  receivers  mere  assignees 
for  the  benefit  of  creditors.  That  it  opens  the  door  to 
gross  frauds  upon  creditors,  by  enabling  unscrupulous  ma- 
nipulators of  railroad  property  to  use  the  power  of  the 
United  States  courts  to  stay  the  hands  of  creditors  in  pur- 
suing their  lawful  remedies,  and  to  carry  on  the  business  of 
the  road  while  schemers  force  favorable  compromises,  is 
manifest.  That  the  discretion  of  a  single  judge,  however 
honest  and  capable,  may  be  successfully  invoked,  upon  the 
application  of  an  insolvent  railroad  company,  to  take  pos- 
session of  its  property  and  operate  it  for  an  indefinite  pe- 
riod of  time,  under  a  system  which  gives  the  court  control 
of  suits  against  the  company  even  beyond  its  own  territorial 

'  In  a  later  and  recent  case  Judge  States,  but  did  not  state  when  or 

Treat,  referring  to  the  action  of  the  where  it  was  given.     Central  Trust 

court  in  this  case,  defended  it  and  Co.  v.  Wabash,  St.  Louis  &  Pacific 

said  that  it  had  received  the  sanction  Ry.  Co. ,  29  Fed.  Rep.  618, 623  (Dec., 

of  the  Supreme  Court  of  the  United  1886). 
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jurisdiction,  and  suspends  the  common  law  riglit  to  a  jury 
trial,  is  startling.  It  is  to  be  hoped  that  this  decision  will 
not  become  a  precedent.' 

§  328.  A  Receiver  will  be  Appointed  for  a  Railroad  Only  as  an 
Adjunct  to  the  Enforcement  of  the  Equitable  Rights  of  the  Parties, 
and  Not  Merely  to  Manage  the  Property  at  the  Instance  of  Parties 
Dissatisfied  with  its  Control. — In  a  late  case  before  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of 
Ohio,  brought  by  the  trustees  of  a  mortgage  for  its  fore- 
closure, it  appeared  that,  although  there  had  been  default  in 
payment  of  interest,  the  contest  was,  in  reality,  a  proceed- 
ing for  the  control  of  the  railroad  property.  In  the  luminous 
opinion  in  this  case  Hammond,  J.,  said  : — 

"Undoubtedly  there  are  cases  where  a  court  of  equity 
may  take  hold  of  mortgaged  property  before  default  in  the 
condition  of  the  mortgage,  and  protect  the  security  against 
impending  danger  from  fraudulent  management,  but  this  is 
not  one  of  them.  It  would  be  intolerable  to  extend  that 
principle  so  as  to  transfer  to  a  court  of  equity  every  contro- 
versy over  the  management  of  mortgaged  property,  or  to 
convert  those  courts  into  the  supervisors  of  the  control  of 
every  corporation  whose  property  is  pledged  to  secure  its 
mortgaged  debts.  .  .  .  The  very  existence  of  a  reason- 
able dispute  as  to  whether  the  conditions  of  the  mortgage 
have  been  broken,  is  sufficient  to  cause  the  court  to  refuse  a 
receiver,  for  one  ought  not  ordinarily  to  be  appointed  unless 
the  right  of  foreclosure  is  clear  and  indisputable,  and  this 
upon  the  ground  that  one  lawfully  and  by  the  contract  of 
the  parties  in  possession  of  the  property,  should  not  be  dis- 
turbed in  that  possession  except  in  a  clear  case  of  the  right 
to  do  that.     .     .     .     Railroad  mortgages  are  sometimes  used 

'  It  is  worthy  of  notice  that  the  forming  tlie  Wabash  system  holding 

receivers  appointed  in  this  case  were  an  older  lien,  though  not  on  account 

subsequently  superseded  by  others  of  the  manner  in  which  they  were 

as  to  the  property  in  their  hands  appointed.     See  Atkins  v.  Wabash, 

located  in  Illinois,  upon  the  applica-  St.  L.  &  P.  Ry.  Co.,  29  Fed.  Ro['. 

tion  of  creditors  of  one  of  the  roads  101,  quoted  in  note  2,  §  16,  supra. 
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as  an  instrumentality  of  adventurous  speculation  rather  than 
a  safe  security  for  money '  advanced,  and  while  the  courts 
should  use  every  possible  endeavor  to  save  to  the  utmost 
the  value  of  the  security,  when  properly  called  on  to  do 
so,  they  should  not  suffer  themselves  to  become  likewise  an 
instrumentality  of  adventurous  speculators,  seeking  to  use 
the.  courts  as  weapons  of  offense  in  the  warfare  that  goes  on 
among  themselves.  Courts  should  be  confined  strictly  to 
the  domain  of  courts  of  law  and  equity,  engaged  only  in  the 
business  of  settling,  according  to  the  established  rules  of 
law  and  equity,  the  controversies  that  arise  and  come  within 
the  workshop  of  jurisprudence,  but  not  those  that  lie  out- 
side and  within  the  arena  of  gladitorial  struggles  for  busi- 
ness advantages  and  speculations.  The  plaintiff  here  does 
not  like — and  perhaps  is  alarmed,  possibly  not  without 
cause,  at — the  conduct  of  their  joint  enterprise  by  the  de- 
fendants, but  that  dislike  and  alarm  do  not  furnish  any  solid 
basis  of  interference  by  a  court  to  appoint  a  receiver  to  quiet 
that  alarm.  We  cannot  look  to  the  mortgage  only  and  shut 
our  eyes  to  the  other  contracts  and  transactions  between  the 
parties,  from  which  it  appears  that  they  were  joint  adven- 
turers in  an  enterprise  of  which  this  mortgage  contains  only 
a  part  of  the  agreements  and  stipulations.'" 

So  also  when,  in  order  to  prevent  adverse  proceedings  by 
the  creditors  of  a  railroad,  and  to  utilize  the  income  for  the 
permanent  improvement  of  the  property  by  diverting  it 
from  the  payment  of  the  debts  of  the  corporation,  a  receiver 
was  appointed  by  collusion  of  the  parties,  the  court,  when 
it  knew  the  facts,  discharged  the  receiver  ex  mero  motu^ 

§  329.  Of  the  Appointment  toy  Virtue  of  Statutory  Authority  ; 
Failure  to  Operate. — Where,  as  in  New  Jersey,  a  statute  for  the 
protection  of  the  rights  and  convenience  of  the  public,  author- 
izes the  Chancellor  to  appoint  a  receiver  for  a  railroad  upon 
the  petition  of  any  citizen  showing  that  it  has  failed  and 

1  American'  Loan  &  Trust  Co.  «.        '^  Sage  v,  Memphis  &  Little  Rock 
Toledo,  C.  &  S.  Ky.  Co.,  29  Fed.     R.  R.  Co.,  5  McCrary,  643. 
Rep.  416,  420,  421  (1886). 
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neglected  to  run  daily  trains  on  any  part  of  its  road  for  the 
space  of  ten  days/  the  proceedings  of  a  receiver  appoint- 
ed under  the  authority  of  the  act  will  not  be  stayed  to  allow 
an  inquiry  into  the  causes  of  the  failure  of  the  company  to 
operate  its  road,  since  the  objects  to  be  obtained  are  the 
convenience  of  the  general  public  and  the  relief  of  the  citi- 
zens along  the  line  of  the  road.  In  such  a  case  it  is  obliga- 
tory upon  the  court  to  take  the  measures  designated  in  the 
act  in  order  to  relieve  the  public  from  the  effect  and  conse- 
quences of  the  dereliction  of  duty  on  the  part  of  the  owners 
of  the  road ;  the  public  necessity  is  paramount,  and  the  court 
will  release  its  hold  only  when  it  is  satisfied  of  the  ability  and 
readiness  of  the  company  to  operate  its  line.'^  And  where  a 
statute  directed  the  Comptroller-General  of  a  State  to  take 
possession  of  a  railway  whenever  there  was  default  for  six 
months  in  the  payment  of  interest  upon  its  debt  which  had 
been  guaranteed  by  the  State,  it  was  held  that  the  fact  that 
the  possession  of  the  road  had  been  given  to  a  receiver  by  a 
decree  of  court  upon  the  petition  of  creditors,  was  no  bar 
to  proceedings  by  the  Comptroller-General  under  the  act, 
and  that  the  exercise  of  his  power  did  not  impair  the  obli- 
gation of  the  contract  between  the  State  and  the  holders  of 
the  guaranteed  bonds."  , 

§  330.  Default  in  Payment  of  Interest  Upon  Seciirities  is  Not 
Necessarily  a  Ground  for  the  Appointment  of  Receivers. — Although 
the  greater  number  of  cases  in  which  receivers  for  railroads 
are  appointed  arise  from  default  in  payment  of  interest  upon 
securities,  it  is  not  necessary  that  default  take  place  before 
they  will  be  appointed.  Thus,  if  a  default,  is  imminent  and 
manifest  and  the  corporation  is  in  danger  of  being  broken  up, 
and  its  business  is  likely  to  be  destroyed,  it  lies  in  the  discre- 
tion of  the  court  to  place  its  affairs  in  the  hands  of  a  receiver 
whenever  the  welfare  of  the  various  interests  involved  clearly 
requires  such  action,  even  though  no  default  has  actually 

'  Act  of  N.  J.,  approved  February  R.  R.  Co.,   34  N.  J.  Eq.  (9  C.  E. 

12,  1874.  Green)  398. 

•  In  re  Long  Branch  &  Sea  Shore  ^  Ex  parte  Dunn,  8  S.  C.  207. 
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been  made  in  its  obligations  to  tbe  party  who  has  filed  the 
bill  and  made  the  application.' 

§  331.  Non-Pajnnent  of  Interest  is  Not  Sufficient,  if  "Waived  by 
Agreement,  or  Unless  tlie  Riglit  of  Foreclosure  Exists ;  Secured 
Creditors. — Where  an  agreement  was  entered  into  having  for 
its  object  the  re-organization  of  a  railroad  then  undergo- 
ing foreclosure,  which  agreement  contemplated  the  issue  of 
bonds  secured  by  a  new  mortgage,  and  during  the  process 
of  carrying  out  the  agreement  the  parties  disagreed  and  en- 
gaged in  a  contest  for  the  control  of  the  board  of  directors, 
the  trustee  of  the  new  mortgage  filed  a  bill  for  forclosure, 
alleging,  among  other  things,  default  in  the  payment  of  in- 
terest coupons.  On  motion  for  the  appointment  of  a  receiver 
it  was  held  that,  although  there  had  been  default  in  the  pay- 
ment of  the  interest  coupons  secured  by  the  mortgage,  yet, 
as  it  appeared  that  there  was  a  fair  and  reasonable  claim  by 
the  defendant  company,  growing  out  of  contemporaneous 
contracts,  that  the  time  of  payment  had  been  extended,  and 
that  the  plaintiffs  were  precluded  from  relying  on  the  de- 
fault, a  receiver  should  not  be  appointed,  until  the  court 
should  determine  that  the  right  of  foreclosure  existed ;  and 
that  the  ;nere  disagreements  of  the  parties  as  to  the  manage- 
ment of  the  property  furnished  no  ground  for  the  appoint- 
ment of  a  receiver.''  Secured  creditors  of  an  insolvent  rail- 
road company  can  not  dictate  who  shall  be  appointed  a  re- 
ceiver. He  is  the  hand  of  the  court,  and  the  interest  of 
creditors  of  every  grade  will  be  considered  in  making  the 
appointment.' 

§  332.  Receivership  Refused  in  a  Suit  to  Recover  Money  Paid 
for  Stock  lUegaUy  Issued. — Where  a  bill  was  filed  by  the  holder 

'  Brassey  v.  New  York  &  N.  E.  or  more  receivers  for  railroad  prop- 

R.  R.  Co.,  19  Fed.  Rep.  663;  8.  o.,  erty  see  §  167,  supra. 

22  Blatchf .  72.     In  this  case  Ship-  ^  American  Loan  &  Trust  Co.  «. 

man,  J.,  refused  a  petition  for  the  Toledo,  C.  &  S.  R.  R.  Co.,  29  Fed. 

appointment  of  a  co-receiver.     As  Rep.  416  (1886). 

to  the  inadvisability  of  having  two  ^  Richards  v.  Chesapeake  &  Ohio 

R.  R.  Co.,  1  Hughes,  28,  32. 
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of  the  stock  of  a  railroad  corporation,  which  he  alleged  had 
been  unlawfully  issued,  praying  for  an  inquiry  into  its  legal- 
ity, and  for  repayment  of  the  amount  paid  by  him  for  such 
shares  if  their  illegality  should  be  established,  and  for  an  in- 
junction against  the  disposal  of  so  much  property  as  would 
provide  for  the  repayment  and  for  the  receivership,  the  court 
refused  both  the  injunction  and  the  receivership,  because  it 
appeared  that  the  money  received  by  the  railroad  company 
for  the  bonds  had  not  been  kept  separate  from  its  general 
funds,  and  could  not  be  traced  and  identified.' 


§  333.  Where  Ordinary  Remedies  will  Suffice  Creditors  will  be 
Relegated  to  Them. — The  general  rule  that  the  extraordinary 
remedy  of  a  receivership  will  not  be  granted  where  there  is 
another  clear  and  ample  remedy  open  to  the  complaining 
party  -is  specially  applicable  to  contests  involving  railroad 
property.  Applying  this  principle,  Mr.  Justice  Miller,  of  the 
Supreme  Court  of  the  United  States,  said  : — "  The  idea  of 
appointing  or  continuing  a  receiver  for  the  purpose  of  tak- 
ing ninety-five  miles  of  railroad  from  its  lawful  owners, 
which  is  earning  a  gross  revenue  of  $800,000  per  annum,  to 
enforce  the  payment  of  a  judgment  of  $16,000,  the  lien  of 
which  is  seriously  controverted,  is  so  repugnant  to  all  our 
ideas  of  judicial  proceedings  that  we  can  not  argue  the 
question.  If  Mr.  Howard  has  a  valid  judgment,  the  usual 
modes  of  enforcing  that  judgment  are  open  to  him,  both  at 
law  and  in  Chancery ;  but  the  extraordinary  proceeding  of 
taking  millions  of  dollars'  worth  of  property — of  such  pe- 
culiar character  as  railroad  property  is — from  its  rightful 
possessors,  as  one  of  the  usual  means  of  collecting  such  a 

'  Whelploy  v.  Erie  Railway  Co.,  6  N.  E.  R.  R.  Co.,  19  Fed.  Rep.  003, 

Blatchf.  271.     It  was  also  held  in  s.  o.,  22  Blatchf.  72,  it  was  held  that 

this  case  that  an  order  for  an  in-  the  mere  concurrence  of  directors  in 

junction   and    receiver  will  not  be  an  attempt  to  secure  the  appoint- 

raade  in  an  improper  case  even  on  ment  does  not  amount  to  fraudulent 

consent  of  both  parties,  especially  if  collusion,  unless  they  design  some 

the  rights  of  third  parties  are  affect-  injury  to  the  company  or  its  credi- 

ed.     But  in  Brassey  ®.  New  York  &  tors. 
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comparatively  small  debt,  can  find  no  countenance  in  this 
court.'" 

In  tlie  same  way  it  was  held  that  while  an  action  to  pre- 
vent the  consolidation  of  railroad  companies  was  pending, 
the  participation  of  certain  stockholders,  who  had  been  en- 
joined from  so  doing,  in  the  election  of  directors  for  the  new 
consolidated  company,  at  a  meeting  held  in  pursuance  of  a 
statute  prescribing  the  method  of  their  election,  was  no  suf- 
ficient ground  for  the  appointment  of  a  receiver.^ 

§  334.  Of  the  Effect  of  the  Inter-State  Commerce  Law. — The 
recent  Act  of  Congress,  approved  Feb.  4, 1887,  known  as  the 
Inter-State  Commerce  Law,  for  the  regulation  of  traffic  be- 
tween the  several  States,  or  between  them  and  foreign  coun- 
tries, seems  to  contemplate  receivers  of  railroads  as  persons  in 
charge  of  the  affairs  of  such  roads,  without  reference  to  their 
official  relation  to  the  court  appointing  them.  By  section  9, 
suits  upon  claims  for  damages  by  a  common  carrier  may  be 
brought  "in  any  District  or  Circuit  Court  of  the  United 
States  of  competent  jurisdiction,"  and  such  court  may  com- 
pel a  receiver  "  to  attend,  appear  and  testify  in  such  case, 
and  may  compel  the  production  of  books  and  papers  of  such 
corporation  or  company  party  to  the  suit."  Section  10 
makes  a  receiver,  among  others,  liable  to  a  fine  of  $5,000 
for  any  infraction  of  the  provisions  of  the  act.  Section  16, 
which  relates  to  disobedience  of  the  lawful  orders  of  the 
Inter-State  Commerce  Commission,  authorizes  "  the  Circuit 
Court  of  the  United  States  sitting  in  equity  in  the  judicial 
district  in  which  the  common  carrier  complained  of  has  its 
principal  office,  or  in  which  the  violation  or  disobedience  of 
such  order  or  requirement  shall  happen,"  to  issue  a  writ  of  in- 
junction or  other  proper  process,  to  restrain  such  violation  or 
disobedience,  and  enjoining  obedience ;  and  in  case  of  any 
disobedience  of  such  process,  to  issue  writs  of  attachment, 
or  other  proper  process,  against  such  common  carrier,  or 

'  Milwaukie&  Minnesota  R.  R.  Co.        *  Railway  Co.  v.  Jewett,  37  Ohio 
V.  Soutter,  2  Wall.  510,  523.  St.  649. 
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against  any  owner,  lessee,  trustee,  receiver  or  other  person  so 
failing  to  obey,  and  to  make  an  order  directing  the  carrier,  or 
person  so  disobeying,  to  pay  a  sum  of  money  not  exceeding 
$500  for  every  day,  after  a  day  to  be  named  in  the  order,  that 
such  carrier  or  other  person  shall  fail  to  obey  such  injunction, 
or  other  proper  process.  These  clauses,  taken  in  connection 
with  section  3  of  the  Removal  of  Causes  Act  of  March  3, 
1887,  providing  that  a  receiver  of  a  United  States  court  "  may 
be  sued  in  respect  of  any  act  or  transaction  of  his  in  carry- 
ing on  the  business  connected  with  such  property,  without 
the  previous  leave  of  the  court"  which  appointed  him,  go  far 
towards  impairing  those  functions  of  a  receiver  w^hicli  have 
grown  out  of  the  principle  that  he  is  an  officer  of  the  court 
appointing  him,  subject  only  to  its  authority  and  discipline, 
by  substituting  for  him  a  business  manager,  nominated  by 
the  court,  but  subject  to  other  jurisdictions  in  many  of  his 
most  important  duties  and  responsibilities. 


§  335.  The  Appointment  of  a  Receiver  Does  Not  Dissolve  the 
Corporation. — That  the  appointment  of  a  receiver  for  the 
property  of  a  railroad  does  not  have  the  effect  of  dissolving 
the  corporation  is  well  settled.  The  status  of  a  railway  cor- 
poration after  its  affairs  have  been  placed  in  the  hands  of  a 
receiver  is  clearly  defined  in  a  recent  case  in  Illinois  as  fol- 
lows : — "  Notwithstanding  the  appointment  of  the  receiver, 
the  corporation  is  clothed  with  its  franchises,  and  such 
corporation  still  exists.  The  effect  of  the  appointment  of 
the  receiver  is  simply  to  give  him  the  temporary  manage- 
ment of  the  railroad,  under  the  direction  of  the  court,  in-" 
stead  of  the  manager  appointed  by  the  directors  of  the  cor- 
poration. It  is  that  and  nothing  more.  As  the  corpora- 
tion still  exists,  it  may  still  exercise,  as  before,  its  franchises, 
so  it  does  not  interfere  with  the  rightful  management  of  the 
road  by  the  receiver,  so  far  as  his  duties  are  defined  by  the 
court  appointing  him.  No  doubt  it  may  do  many  corporate 
acts,  and  certainly  it  can  do  all  things  necessary  to  preserve 
its  legal  existence  notwithstanding  the  appointment  of  the 
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receiver  to  whom  the  temporary  management  of  the  road  is 
given — otherwise  the  appointment  of  the  receiver  would  be 
tantamount  to  a  dissolution  of  the  corporation.'" 

In  the  application  of  this  principle  in  a  case  brought  upon 
a  statutory  right  to  damages,  in  which  the  railway  company 
entered  a  special  plea  that  before  the  cause  of  action  arose 
its  property  was  in  the  possession  of  a  receiver  appointed 
by  a  Federal  court  by  an  order  which  enjoined  and  restrained 
the  company,  its  officers  and  employees  from  interfering 
with  the  possession  of  the  receiver,  or  with  the  management 
or  operation  of  the  road,  the  action  of  the  court  below  in 
sustaining  a  demurrer  to  the  special  plea  was  affirmed  on 
appeal."  A  judgment  of  ouster  against  the  directors  of  the 
corporation  who  were  elected  after  the  receiver's  appoint- 
ment has  been  refused,  even  after  its  property  has  been  sold." 

When  a  receiver  was  appointed  for  a  railroad  while  pro- 
ceedings were  pending  for  a  mandamus  to  obtain  the  bonds 
of  a  certain  town  which  had  been  voted  as  a  subscription 
to  the  capital  stock  of  the  company,  it  was  held  that  the 
proceedings  were  not  abated  by  the  appointment,  and  that 
the  appointment  did  not  furnish  any  obstacle  to  their  pros- 
ecution so  long  as  the  receiver  interposed  no  objection." 

So,  too,  a  State  has  recovered  judgment  against  a  railroad 
company  for  taxes  due  upon  the  gross  earnings  of  the  road, 
notwithstanding  the  road  had  been  placed  in  the  hands  of 
receivers,  who  were  operating  the,  road  and  controlling  its 
earnings  during  the  time  for  which  the  taxes  were  levied.* 
And  when  a  State  court  issued  an  injunction  restraining  a 
railroad  company  from  using  a  certain  street  for  loading 
and  unloading  cars,  and  receivers  were  afterward  appointed 
for  the  company  by  a  Federal  court,  who  violated  the  in- 
junction, they  were  punished  by  the  State  court  for  their 

'  Ohio  &  Miss.  R.  R.  Co.  -».  Rus-  2  ohio  &  Miss.  R.  R.  Co.  «.  Russell, 

sell,  115  111.  52 ;  8.  o.,  3  North  East.  115  111.  52. 

Rep.  561  (1885).     To  the  same  effect  ^  state  v.  Merchant,37  Ohio  St.  251 . 

see  State  «.  Merchant,  37  Ohio  St.  "  people  «.  Bamett,  91  111.  422. 

251 ;  People  v.  Bamett,  91  111.  422 ;  ^  Philadelphia  &  Reading  R.  R. 

Safford  «.  People,  85  111.  558,  560.  Co.  v.  Commonwealth,  104 Pa.  St.  80. 
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contempt,  on  the  ground  that  the  company  was  at  the  time 
of  the  appointment  in  duty  bound  to  obey  the  injunction, 
and  that  the  receivers  were  bound  to  observe  and  obey  it 
"  precisely  as  though  they  had  been  appointed  and  were  act- 
ing under  the  directory  of  the  company.'" 

§  336.  Of  the  Preservation  and  Protection  of  the  Property ;  In- 
terference with  the  Operation  of  the  Road. — Where  the  order  ap- 
pointing a  receiver  authorized  him  to  bring  suits  for  acquir- 
ing, securing  and  protecting  the  assets,  franchises  and  rights 
of  a  railway  company,  and  for  securing  and  protecting  the 
land  grant  and  land  reservation  of  the  company,  it  was  held 
by  the  Supreme  Court  of  the  United  States  that  he  could 
maintain  a  bill  against  the  officers  of  a  State  to  enjoin  them 
from  granting  to  other  persons  lands  which  the  State  had 
granted  to  the  company  and  which  it  had  declared  to  be  for- 
feited. Mr.  Justice  Swayne  said : — "  The  bill  is  auxilliary  to 
the  original  suit.  It  is  analogous  to  a  petition  by  a  receiver 
to  protect  his  possession  from  disturbance  or  the  property 
in  his  charge  from  threatened  injury  or  destruction."^ 

It  is  well  established  that  the  court  will  punish,  as  for  con- 
tempt, all  interference  with  the  operation  of  a  line  of  rail- 
road which  is  being  managed  by  its  receiver ;  so  when  the 
employees  of  another  road  had  "  struck "  and,  by  intimida- 

'  Safford  v.  People,  85  111.  558,  561.  constituted    authorities.      In    New 

In  this  case  the  court  also  held  *that  York  the  question  of  the  dissolution 

one  receiver,  who    took  no  active  of  a  railway  corporation  by  the  ap- 

part  in  the  management  of  the  road,  pointment  of  a  receiver  seems  not  to 

though  he  knew  of  the  injunction,  have  been  ruled  upon  by  the  higher 

could  not  escape  liability  by  remain-  courts.   As  to  other  corporations  see 

ing  inactive,  but  was  bound  to  use  Kincaid  «.  Dwinelle,  59  N.  Y.  548, 

efforts   to  prevent  disobedience  to  affirming  8.  o. ,  37  Super.  Ct.  (J.  «fe  S. ) 

the  order  of  injunction  on  the  part  320,   followed    in     Hollingshead  v. 

of  the  other  receiver  or  their  em-  Woodward,  35  II un,  410:  Huguenot 

ployees ;  and  that  the  fact  that  the  National  Bank  v.  Studwell,  74  N.  Y. 

receivers  had  been  removed    from  621,  reversing  s.  o.,  6  Daly,  13;  Green 

their  office  constituted  no  defense  to  v.  Walkill  National  Bank,  7   Hun, 

proceedings  to  punish  them  for  con-  63. 

tempt  in  defying  the  authority  of  the        -  Davis  v.  Gray,  16  Wall.  203,  af- 

State,  acting  through   its  properly  firming  8.  o. ,  1  Woods,  420. 
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tion  and  violence,  prevented  the  employees  of  the  receiver 
from  working,  they  were  tried,  in  a  summary  manner,  as  for 
a  contempt  committed  in  the  actual  presence  of  the  court 
and  duly  punished  by  imprisonment.^  Inducing  employees, 
by  persuasion  or  argument,  to  leave  the  service  of  a  road  in 
possession  of  a  receiver  is  not  a  contempt  of  court ;  but  if 
the  object  is  accomplished  by  threats  or  violence,  or  by 
overawing  them  by  preconcerted  demonstrations  of  force, 
the  perpetrators  may  be  punished  as  for  a  contempt.' 

§  337.  Beyond  Such  Action  as  is  Necessary  to  Protect  the  Prop- 
erty the  Court  will  Not  Exercise  its  Power  on  Behalf  of  the  Railroad 
Corporation. — The  object  of  the  appointment  of  receivers  be- 
ing the  preservation  of  the  property  for  the  benefit  of  those 
who  are  interested  in  it,  the  court  has  no  other  function  to 
exercise  than  that  which  will  assist  in  carrying  out  this  ob- 
ject. So  a  petition  filed  by  a  railroad  company  in  the  suit 
in  which  receivers  were  appointed,  asking  for  an  order  post- 
poning the  holding  of  a  meeting  of  the  stockholders  for  the 
election  of  officers,  on  the  ground  that  it  had  been  called 
through  mistake  and  was  not  consistent  with  the  by-laws 
of  the  corporation,  was  refused,  the  court  holding  that  the 
power  which  it  was  asked  to  exercise  was  not  pertinent  to 
the  purpose  of  the  receivership.^ 

§  338.  Of  Receivers  of  Railways  as  Between  State  and  Federal 
Courts. — Under  the  National  Bankruptcy  Act  the  United 
States  courts  sitting  in  bankruptcy  refused  ordinarily  to  in- 
terfere with  the  possession  of  receivers  previously  appoint- 
ed by  State  courts.  This  rule  was  applied  to  receivers  of 
railroad  property  by  Mr.  Justice  Blatchford,  who  said  : — "As 
the  State .  courts  were  in  possession  of  such  railroads  and 

'  Secor  V.  Toledo,  Peoria  &  W.  R.  367  supra),  which  should  be  consult- 

R.  Co.,  7  Biss.,  513  ;  King  v.  Ohio  ed  for  other  authorities. 

&Miss.  R.  R.  Co.,  7 Biss.  529.     This  ^ United  States  v.  Kane,  23  Fed. 

question  has  already  been  considered  Rep.  748. 

in  Chapter  VIII.,  on  the  Rights  and  » Taylor  «.  Philadelphia  &  Read- 
Powers    of    the    Receiver  (§§  266,  ing  R.  R.  Co.,  7  Fed.  Rep.  381. 
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other  property  when  these  proceedings  in  bankruptcy  were 
commenced,  and  have  continued  in  possession  of  the  same 
ever  since,  it  is  not  for  this  court  to  interfere  with  such  pos- 
session, at  least  until  the  title  of  the  receivers  is  impeached 
for  some  cause  for  which  it  is  impeachable  under  the  bank- 
rupt act ;  nor  is  it  for  this  court,  before  such  title  is  im- 
peached, to  interfere  with  the  management  and  control  of 
such  railroads  and  other  property  by  such  State  courts,  or 
by  such  receivers  under  the  orders  of  such  State  courts," 
and  he  so  modified  an  injunction  order  issued  by  his  own 
court,  that  the  making  of  a  contract  and  giving  of  securities 
authorized  by  a  decree  of  the  State  court  should  not  be 
deemed  or  taken  as  a  violation  or  contempt  of  the  injunc- 
tion.' On  the  other  hand  it  has  been  held  that  when  a  rail- 
road company  is  in  the  possession  of  a  receiver  appointed 
by  a  United  States  court,  a  telegraph  company  cannot  ac- 
quire title  to  its  right  of  way  by  proceedings  for  condemna- 
tion in  a  State  court  without  leave  from  the  Federal  court." 
A  Federal  court  has  refused  to  take  jurisdiction  of  a  bill 
to  call  on  a  receiver,  in  possession  of  railroad  property  un- 
der the  order  of  a  State  court,  to  render  an  account  and  col- 
lect the  assets  under  its  direction,  requiring  the  party  so  ap- 
plying to  pursue  his  remedy  before  the  State  court  which 
appointed  and  should  control  its  receiver.'  And  as  between 
courts  of  the  same  State,  it  has  been  held  that  one  court  will 
not  attempt,  by  a  writ  of  mandamus^  to  direct  the  receivers 
appointed  by  another  court  of  competent  jurisdiction  as  to 
the  management  of  their  trust.* 

§  339.  Of  Enforcing  the  RigM  to  an  Easement. — Where  two 
or  more  railroads  possess  a  community  of  interest  in  prop- 
erty, as  where  they  are  tenants  in  common  of  a  right  of  way 
through  a  tunnel,  a  court  of  equity  will  protect  one  of  them 

'  Alden  v.  Boston.  H.  &  E.  R.  R.        » Conkling  v.  Butler,  4  Biss.  22. 
Co.,  5  Nat.  Bank  Reg.  2.30.  '•gtate  ex  rel.  v.  Marietta  &  Cin* 

^  Western  Union  Telegraph  Co.  v.     cinnati  R.  R.  Co.,  35  Ohio  St.  154. 
Atlantic  &  Pacific  Telegraph  Co.,  7 
Biss.  367. 

276 


CHAP.  X.]         EECEIVEES  OF  KAILROADS.  §  341 

against  the  injustice  of  the  others,  for  otherwise  the  party 
whose  rights  are  invaded  would  be  without  adequate  remedy. 
This  is  especially  so  because  railroads,  although  technically 
private  corporations,  are  in  some  measure  public  agents. 
But  in  such  case  the  court  will  not  readily  place  the  tunnel 
itself  in  the  hands  of  a  receiver  if  it  can  administer  justice 
between  the  parties  by  means  of  an  injunction  or  some  other 
sufficient  remedy.' 

§  340.  Of  Specific  Performance  and  the  Rescission  of  Contracts. — 
Where,  by  contract,  an  express  company  made  a  loan  to  a 
railroad  company  in  return  for  certain  privileges  and  facil- 
ities in  carrying  on  its  business  over  the  road,  and  agreed 
that  the  sums  due  therefor,  upon  monthly  settlements, 
should  be  applied  by  the  railroad  company  in  payment  of 
the  loan,  the  road  being  afterwards  put  in  the  hands  of  a  re- 
ceiver who  declined  to  carry  out  the  contract,  it  was  held,  in 
a  suit  by  the  express  company  against  him  to  enforce  spe- 
cific performance,  that  the  transaction  between  the  compa- 
nies was  not  a  license,  but  simply  a  contract  for  transporta- 
tion creating  no  lien,  the  specific  performance  whereof  would 
be  a  form  of  satisfaction  or  payment,  which  the  receiver  can 
not  be  required  to  make."  AVhen  a  railroad  company  had, 
by  contract,  the  right  to  run  over  the  defendant's  road,  upon 
accounting  to  the  defendant  company,  by  the  15th  of  each 
month,  for  the  month  preceding,  and  paying  the  ascertained 
balance  due  defendants  within  ten  days  thereafter,  and 
was  three  months  in  arrear,  it  was  held  that  the  receiver  of 
the  defendant  road  had  a  right  to  sever  the  connection  be- 
tween the  roads. "^ 

§  341.  Of  Distraint  Upon  Railroad  Property  in  the  Hands  of  a 
Receiver. — In  an  English  case,  where  lands  were  conveyed  to 
a  railway  company  by  various  persons  in  consideration  of 

'  Delaware,  Lackawanna  &  West-        ^  Southern  Express  Co.  v.  Western 
em   R.  R.  Co.  «.  Erie  Ry.  Co.,  21     N.  C.  R.  R.  Co.,  99  U.  S.  191. 
N.  J.  Eq.  (6  C.  E.  Green)  298,  311.  ^  Elmira  Iron  &  Steel  R.  M.  Co.  v. 

Erie  Ry.  Co.,  26  N.  J.  Eq.  284. 
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rent  charges,  suit  being  instituted  by  the  owner  of  one  of 
the  rent  charges,  on  behalf  of  himself  and  all  the  other  own- 
ers of  rent  charges  who  should  come  in  and  contribute  to 
to  the  expenses  of  the  suit,  a  receiver  was  appointed  of  the 
tolls,  profits  and  income  of  the  road.  Subsequently,  in  a 
suit  by  the  owner  of  another  rent  charge,  the  court  granted 
leave  to  distrain  upon  the  land  notwithstanding  the  receiver's 
possession,  Lord  Komilly,  M.  K.,  saying  : — "  The  receiver 
was  not  appointed  for  the  purpose  of  keeping  persons  out  of 
their  rights,  and  in  making  this  order  I  express  no  opinion 
as  to  the  legal  rights  of  the  applicant,  but  simply  remove  out 
of  his  way  the  difficulty  of  the  officer  of  the  court  being  in 
possession.'"  But,  in  the  same  controversy,  after  the  railway 
company  had,  by  deed,  conveyed  their  superfluous  land  and 
chattels  in  trust  for  the  benefit  of  creditors,  the  court  refused 
to  allow  distraint  either  upon  the  property  so  conveyed  or 
upon  the  locomotives  used  in  the  operation  of  the  road.' 

§  342.  Of  the  Duties  of  the  Receiver  ;  Subrogation. — The  ordi- 
nary duties  of  a  receiver  in  a  foreclosure  suit  are  in  aid  of  the 
moi-tgagee,  by  collecting  the  rents  and  preserving  the  prop- 
erty from  loss  and  decay.  In  railway  foreclosures,  his  duties, 
though  more  extensive,  are  primarily  the  same  ;  the  appoint- 
ment is  presumed  to  be  for  the  benefit  of  the  mortgagees  and 
for  the  protection  of  their  interests.  So  where  a  railroad 
company,  before  becoming  insolvent,  purchased  a  large  num- 
ber of  locomotives  and  other  rolling  stock,  to  be  paid  for  by 
monthly  installments,  the  title  to  which  property  was  to  re- 
main in  the  vendors  until  the  whole  amount  of  the  purchase 
money  should  be  paid,  and  the  directors  and  others,  in  order 
to  preserve  the  property  for  the  benefit  of  the  company  and 
its  creditors,  advanced,  on  account  of  such  rolling  stock  to 
the  owners  thereof,  a  large  sum,  with  the  understanding  that 
they  should,  upon  the  payment  of  the  balance,  become  owii- 
ers  of  it  and  hold  the  same  for  the  benefit  of  the  company 

•  Eyton  v.  Denbigh  R.  &  C.  Ry.        '  s.  o.,  Ibid,  488. 
Co.,  L.  R.  6  Eq.  14. 
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until  their  advancement  was  repaid  to  tliem  by  the  company,  it 
was  held,  upon  their  petition  to  be  subrogated  to  the  rights 
of  the  vendors  to  the  extent  of  their  advancement  and  for 
the  payment  of  such  amount  by  the  receiver,  that  the  right 
of  subrogation  could  not  be  enforced  until  the  whole  debt 
was  paid ;  that  the  money  which  came  into  the  receiver's 
hands  in  the  management  of  the  road  constituted  the  only 
fund  out  of  which  the  monthly  payments  to  the  owners  of 
the  rolling  stock  were  to  be  made,  and  that  the  petitioners' 
claims  should  not  be  made  a  lien  upon  the  rolling  stock 
prior  to  the  lien  of  the  vendors.* 

§  343.  The  Court  will  Refiise  a  Remedy  to  a  Receiver  Upon  a 
Claim  Fomided  Upon  His  Fraudulent  Conduct. — Where  a  receiver 
joined  other  parties  in  purchasing  bonds,  secured  by  a  mort- 
gage which  was  being  foreclosed  in  the  suit  in  which  he  was 
acting  as  receiver,  which  bonds  were  to  be  used  in  purchas- 
ing the  railroad  at  the  foreclosure  sale,  and  fraudulently  im- 
parted informaticfQ  known  only  to  him,  besides  assisting  in 
negotiations  for  the  purchase,  and  the  road  was  bought  by 
the  other  parties  in  their  own  name,  though  the  receiver  was 
interested  with  them,  the  court,  applying  the  rule  that  a 
court  of  equity  wiU  not  aid  in  the  perpetration  or  consum- 
mation of  a  fraud,  nor  give  assistance  whereby  any  party 
connected  with  a  betrayal  of  trust  can  derive  any  benefit 
therefrom,  dismissed  his  bill  to  recover  his  share  of  the 
profits  of  the  transaction  and  to  compel  an  accounting  by 
his  confederates." 

§  344.  An  Order  by  Consent  Vacating  an  Appointment  Should 
Not  Make  Reservations. — Where,  upon  the  motion  of  defend- 
ant, consented  to  by  the  plaintiff,  to  vacate  an  order  of  ap- 
pointment, an  order  was  entered  partly  granting  and  partly 
refusing  it,  by  requiring  the  receiver  to  restore  the  railroad, 

'  Receivers  of  N.  J.  Midland  R.  R.  '  Farley  v.  St.  Paul,  Minneapolis 
Co.  V.  Wortendyke,  27  N.  J.  Eq.  &  Manitoba  R.  R.  Co.,  4  McCrary, 
658,  662.  138. 
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its  appurtenances  and  management  to  tlie  company,  but  also 
requiring  him  to  continue  to  receive  and  disburse  its  earn- 
ings and  incomes,  the  appellate  court  reversed  and  set  aside 
the  order  on  the  ground  that,  as  the  motion  was  concurred 
in  by  all  the  parties  in  interest,  the  order  should  manifestly 
have  included  the- receipt  and  disbursement  of  its  future 
earnings.' 

§  345.  The  Receiver  Must  be  Discharged  Upon  Payment  by  the 
Defendant  of  the  Amount- Foiind  to  be  Due. — In  a  case  where 
the  complainants  sought  to  foreclose  a  mortgage,  with  a  view 
to  make  their  debt,  and  the  owner  of  the  equity  of  redemp- 
tion came  forward,  and  offered  to  pay  the  debt,  or  all  of  it 
that  was  due,  provided  his  property,  which  was  in  the  cus- 
tody of  the  court,  should  then  be  restored  to  his  possession, 
and  the  court  below  refused  to  make  an  order  of  restora- 
tion, it  was  said  by  Justice  Miller,  of  the  Supreme  Court  of 
the  United  States,  on  the  appeal : — "  While  the  parties  to  this 
suit  were  fiercely  litigating  the  amount  of  the  mortgage  debt 
and  questions  of  fraud  in  the  origin  of  that  debt,  the  ap- 
pointment, or  the  discharge,  of  a  receiver  for  the  mortgaged 
property  very  properly  belonged  to  the  discretion  of  the 
court  in  which  the  litigation  was  pending.  But  when  those 
questions  had  been  passed  upon  by  the  Circuit  Court,  and 
by  this  court  also  on  appeal,  and  the  amount  of  the  debt 
definitely  fixed  by  this  court,  the  right  of  the  defendant  to 
pay  that  sum,  and  have  a  restoration  of  his  property  by  dis- 
charge of  the  receiver,  is  clear,  and  does  not  depend  on  the 
discretion  of  the  Circuit  Court.  It  is  a  right  which  the 
party  can  claim,  and  if  he  shows  himself  entitled  to  it  on 
the  facts  in  the  record,  there  is  no  discretion  in  the  court  to 
withhold  it.  A  refusal  is  error — ^judicial  error — which  this 
court  is  bound  to  correct  when  the  matter,  as  in  this  instance, 
is  fairly  before  it.'" 


'  L'Englo  V.  Florida  Central  R.  R.        « Milwaukie  &  Minnesota  R.   R. 
Co.,  U  Fla.  266.  Co.  v.  Soutter,  2  Wall.  510,  521. 
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II. 

The  Receivership  in  Foreclosure  Proceedings, 

§  346.  Appointments  axe  Subject  to  the  General  RiQes  Obtain- 
ing in  Other  Cases. — We  have  already  seen  that  failure  to  pay 
interest  upon  indebtedness  is  not  essential  to  the  success  of 
an  application  for  a  receiver  of  a  railroad,  and  that  it  is  not 
sufficient  of  itself  for  that  purpose  unless  the  right  of  fore- 
closure exists.'  It  is,  nevertheless,  true  that  by  far  the 
greater  number  of  foreclosures  of  railway  securities  and  the 
appointment  of  receivers  pending  the  proceedings  in  them, 
are  in  cases  where  the  claims  of  the  parties  applying  are 
based  on  non-payment  of  interest,  coupled  with  insolvency. 
It  is  well  to  bear  in  mind  that,  except  for  the  magnitude  of 
the  monetary  interests  involved,  the  number  of  persons  in- 
terested as  holders  of  securities,  the  peculiar  nature  of  rail- 
road property,  and  frequently  its  location  in  more  than  one 
jurisdiction,  the  foreclosure  of  mortgage  liens  upon  railways 
differs  in  no  material  respect  from  the  same  proceeding  upon 
other  and  less  important  mortgages,  and  that  the  same  gen- 
eral rules  apply  in  both  cases.  So  when  the  railroad  prop- 
erty covered  by  a  mortgage  was  plainly  inadequate  for  se- 
curing the  indebtedness  for  which  it  was  mortgaged,  and  it 
was  proved  that  the  railroad  corporation  was  insolvent,  the 
court  considered  it  a  proper  case  for  the  appointment  of  a 
receiver,  saying  that  "  inadequacy  of  security  in  connection 
with  insolvency  is  good  ground  for  the  interposition  of  a 
court ;  or  where  there  is  reason  to  believe  that  the  complain- 
ant will  not  be  in  as  good  a  position  at  the  final  decree  as  at 
present.'"' 

'  §§    330,   331,   supra.      See    also  Chicago  Legal  News,   101,   where, 

Williamson  ®.  New  Albany,  etc.,  R.  in  addition  to  inadequacy  of  security 

R.  Co.,  1  Biss.  198,   and  Tyson  v.  and  insolvency  of  the  road  owing 

Wabash,  etc.,  Ry.  Co.,  8  Biss.  247.  the  debt  making  it  irresponsible  for 

■■^Nelson,  J.,  in  Ruggles  v.  South-  any  deficiency  upon  the  sale  of  the 

em  Minn.  R.  R.  Co.,  17  Int.    Rev.  mortgaged  property,  it  was  shown 

Rec.   29.      To  the  same  effect  see  that  the  corporation  neglected  to  ap- 

Keep  «.  Michican,  etc. ,  R.  R.  Co.  ,(U.  ply  the  net  earnings  of  the  road  to  the 

S.  Circ.  Ct.  W.  D.  Mich.  1873),  6  payment  of  accrued  interest.     Pul- 
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§  347.  The  Same  Subject  Continued. — In  an  action  brought 
by  tbe  trustee  of  a  mortgage  of  a  railroad  corporation, 
which  had  been  declared  bankrupt,  having  interest  accumu- 
lated on  its  bonds  exceeding  the  value  of  the  property  mort- 
gaged, the  purchasers  of  the  equity  of  redemption  at  the 
assignee's  sale  being  in  possession  of  the  road,  receiving  its 
income  and  using  the  property  for  their  exclusive  benefit,  it 
was  held  that  a  clear  case  was  presented  for  the  appoint- 
ment of  a  receiver,  and  that  such  appointment  was  not  to 
be  an  interference  with  the  corporate  power  and  authority 
over  the  road  or  a  disturbance  of  corporate  possession,  but 
merely  of  the  possession  of  the  purchasers  from  the  assignee.' 

The  court  will  exercise  its  discretion  in  appointing  or  re- 
fusing to  appoint  a  receiver  for  a  railroad  if  it  be  apparent 
that,  by  taking  possession  through  its  officer,  greater  injury 
will  be  imposed  upon  the  parties  interested  than  would  re- 
sult if  it  refrained  from  disturbing  the  possession.^  When 
by  the  laws  of  the  State  a  sale  cannot  be  made  until  after 
a  certain  time  has  elapsed  from  the  date  of  the  decree,  a 
receiver  may  be  appointed  after  the  decree  of  foreclosure 
is  entered.^ 

§  348.  Of  the  Jurisdiction  of  State  and  Federal  Courts. — Hav- 
ing already  noticed,  in  a  general  way,  the  question  of  con- 
flict of  jurisdiction  between  State  and  Federal  courts  in  the 
matter  of  appointing  receivers,*  it  need  only  be  suggested 
here  that  the  same  principles  apply  to  receivers  appointed 
in  proceedings  for  the  foreclosure  of  railway  mortgages,  and 

Ian  V.  Cincinnati,  etc.,  R.  R.  Co.,  4  Illinois  Midland  R.  R.  Co.,  28  Fed. 

Biss.    35.     In  Illinois  an  order  at  Rop.  169,  172. 

ciiambers  appointing  a  receiver  of  a  'Kelly  v.  Alabama,    etc.,   R.  R. 

railroad    is    not    authorized.  Ham-  Co.,  58  Ala.  489. 

mock  V.  Loan  &  Trust  Co.,  105  U.  ^TyseniJ.  Wabash,  etc.,Ry.  Co.,  8 

S.  77,   but  the  appointment  must  Biss.  247. 

be  deemed  to  have  been  made  by  ^  Benedict «.  St.  Joseph,  etc.,  R.R. 

the  court  itself  from  and  after  the  Co.,  19  Fed.  Rep.  173,  the  suit  be- 

entry  of  the  order  at  the  next  term  ing  brought  in  behalf  of  bondhold- 

of  the  court  confirming  what  has  ers  secured  upon  the  net  income  of 

been  done  at  chambers.     Hervey  v.  the  road. 

*  §§  20,  21,  22,  mpra. 
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that  the  general  rule  is  that  the  court  which  first  acquires 
jurisdiction  of  the  res,  or  subject-matter,  will  retain  such  ju- 
risdiction until  the  end  of  the  litigation,  and  that  its  posses- 
sion and  control  of  railroad  property  is  exclusive  of  the  in- 
terference of  other  courts.' 

The  practice,  however,  in  these  cases  is,  as  we  have  seen, 
not  of  right,  but  is  founded  upon  the  comity  prevailing 
among  the  courts  of  different  political  jurisdictions,"  and 
there  is  no  sufficient  reason  why  receivers  appointed  by  a 
Federal  court  in  one  State  may  not  be  removed  for  good 
cause  by  a  similar  court  in  another  State  as  to  all  the  prop- 
erty within  the  jurisdiction  of  the  court  which  causes  the 
removal,  especially  if  the  application  is  made  in  a  pro- 
ceeding to  foreclose  a  mortgage  which  is  a  prior  lien  to 
the  one  being  foreclosed  in  the  suit  in  which  the  receiv- 
ers were  appointed,  and  notwithstanding  that  their  ap- 
pointment had  been  confirmed  in  ancillary  proceedings." 
A  statute  prescribing  proceedings  to  enable  the  owners  of 
animals  killed  on  a  railroad  to  hold  lessees,  assignees,  re- 
ceivers, etc.,  jointly  liable  with  the  corporation  in  damages, 
was  held  not  to  give  State  courts  jurisdiction  over  the  prop- 
erty of  railroad  corporations,  placed  in  charge  of  a  receiver 
appointed  by  a  Federal  court,  but  it  was  intimated  that  such 
a  suit  might  be  maintained  against  a  receiver  appointed  by 
the  State  court.* 

Inasmuch  as  in  New  Jersey  a  verdict  before  entry  of  judg- 
ment thereon  in  the  State  court  creates  no  lien  on  real  estate, 
if  a  receiver  for  a  railroad  corporation,  against  which  such  a 
verdict  has  been  obtained,  has  been  appointed  before  such 
entry  by  the  United  States  Circuit  Court  for  the  district  of 
New  Jersey,  in  a  proceeding  ancillary  to  a  suit  in  the  United 
States  Circuit  Court  of  Pennsylvania,  the  receiver  will  not 
be  ordered  by  the  court  in  New  Jersey  to  pay  the  judg- 

1  §§  22,  23,  mpra,  and  cases  cited.        ^qMo,  etd!,  R.   R.  Co.  t.  Fitch, 

2  §  16,  mpra.  20  Ind.  498. 

3  Atkins  t).  Wabash,  St.   L.  &  P. 
Ry.  Co.,  29  Fed.  Rep.  161. 
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ment ;  but  the  plaintiff  must  make  application  for  an  order 
for  payment  to  the  court  in  Pennsylvania.' 

§  349.  The  Rule  as  to  Priority  of  Obtaining  Jurisdiction. — 
As  to  what  constitutes  the  acquiring  of  jurisdiction  of  the 
subject  matter  sufficient  to  enable  a  court  to  exercise  exclusive 
jurisdiction  over  it,  there  appears  to  be  some  conflict.  The 
better  rule  seems  to  be  that  laid  down  in  a  recent  case  in  the 
United  States  Circuit  Court/  wherein  Blodgett,  J.,  said : — 
"  The  proper  applicaion  of  the  rule  does  not  require  that 
the  court  which  first  takes  jurisdiction  of  the  case  shall  also 
first  take,  by  its  officers,  possession  of  the  thing  in  contro- 
versy, if  tangible  and  susceptible  of  seizure,  for  such  a  rule 
would  only  lead  to  unseemly  haste  on  the  part  of  officers  to 
get  the  manual  possession  of  the  property ;  and  while  the 
court  first  appealed  to  was  investigating  the  rights  of  the  re- 
spective parties,  another  court,  acting  with  more  haste,  might, 
by  a  seizure  of  the  property,  make  the  first  suit  unavailing. 
To  avoid  such  a  result,  the  broad  rule  is  laid  down  that  the 
court  first  invoked  will  not  be  interfered  with  by  another  court 
while  the  jurisdiction  is  retained."  A  contrary  view  of  the 
question  was  taken  in  Wilmer  v.  Atlanta  &  Richmond  Air 
Line  R.  R.  Co.,"  where  Woods,  J.,  held  that  prior  seizure  of  the 
property  determined  the  priority  of  jurisdiction,  and  refused 
to  disturb  the  possession  of  a  State  court  which  had  obtained 
possession  after  the  filing  of  a  bill  and  service  of  process  in 
the  Federal  court. 

§  350.  A  Receivership  May  be  Refused  and  the  Applicants 
Required  to  Resort  to  their  Remedy  at  Law. — It  is  of  common 
occurrence  that  clauses  are  inserted  in  mortgages  and  deeds 
of  trust  upon  railways  whereby  the  mortgagees  or  trustees 
for  their  benefit  may,  in  case  of  default,  take  possession  of 
the  property  and  operate  the  railway,  receiving  and  apply- 
ing the  income  therefrom  to  the  payment  of  their  liens. 

'  Jennings  «.  Philadelphia  &  Read-  '  Union  Trust    Co.   v.   Rockford, 

ing  R.  R.   Co.,  23  Fed.   Rep.  569,  R.  I.  &  St.  L.  R.  R.  Co.,  6  Biss.  197. 

571.  ''  2  Woods,  409.                   , 
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Where  sucli  clauses  provide  a  complete  remedy  at  law  and 
no  effort  is  made  to  obtain  possession,  and  especially  when 
it  is  not  shown  that  the  security  is  inadequate,  courts  will 
refuse  to  appoint  a  receiver.'  But  when  trustees,  or  others 
authorized  by  the  mortgage  to  take  possesion  of  the  mort- 
gaged property,  refuse  or  neglect  to  do  so  after  the  hap- 
pening of  the  contingent  event,  and  the  holders  of  bonds 
secured  by  the  mortgage  themselves  seek  to  enforce  their 
rights  by  a  bill  in  equity,  a  case  is  presented  which  does 
not  depend  upon  the  inadequacy  of  the  security,  and  a  re- 
ceiver may  be  appointed."  The  same  action  may  be  taken 
by  the  court  if  the  proceeding  be  not  for  the  foreclosure 
of  the  mortgage,  but  to  obtain  possession  after  default 
by  virtue  of  a  clause  in  the  mortgage,  it  being  shown  that 
the  property  mortgaged  is  insufficient  and  that  the  debtor 
railway  corporation  is  insolvent.^  On  the  other  hand  it  has 
been  held  that  it  is  not  necessary  to  show  that  the  security 
of  a  railway  mortgage  is  inadequate  if  the  mortgage  author- 
ized the  trustees  to  take  possession  after  default,  such  de- 
fault being  considered  sufficient  ground  to  justify  the  ap- 
pointment of  a  receiver  ;  but  in  this  case  additional  grounds 
for  the  relief  were  shown,  one  being  that  the  charter  and  a 
certain  grant  of  land  were  in  danger  of  being  lost  on  ac- 
count of  the  non-completion  of  the  road  within  the  time 
limited  by  law.* 

§  351.  The  Validity  of  Bonds  Secured  by  Mortgage  will  Not  be 
Determined  on  the  Hearing  of  the  Apphcation. — Inasmuch  as  in 
an  action  for  the  foreclosure  of  a  mortgage  executed  by  a  rail- 
road company  to  secure  bonds,  the  court  will  not,when  hearing 

1  Rice  «.  St.  Paul  &  Pacific  R.  R.  ^Dq^  ^^  Memphis  &  L.  R.  R.  R. 
Co.,  24  Minn.  464;  Williamson  v.  Co.,  20  Fed.  Rep.  260;  Sacramento 
New  Albany,  etc.,  R.  R.  Co.,  1  Biss.  &  P.  R.  R.  Co.  v.  Superior  Court,  55 
198 ;  Union  Trust  Co.  v.  St.  Louis,  Cal.  453,  in  which  case  a  surviving 
I.  M.  &S.  R.  R.  Co.,  4 Dill.  114.  See,  trustee  brought  the  suit  to  enforce 
however,  Allen  v.  Dallas  &  W.  R.  R.  the  trust  and  to  obtain  possession  of 
Co.,  3  Woods,  316.  the  mortgaged  property. 

2  Wilmer  «.  Atlanta  &  Richmond  "^Jlen  v.  Dallas  &  W.  R.  R.  Co., 
Air  Line  R.  R.  Co.,  2  Woods,  409.  3  Woods,  316. 
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an  application  for  a  receiver,  pass  upon  or  entertain  ques- 
tions affecting  tlie  validity  of  the  bonds  so  secured,  but  will 
reserve  them  for  the  final  hearing,  it  can  not  be  successfully 
objected,  especially  by  testimony  of  a  merely  negative 
character,  that  the  proceedings  of  the  corporation  in  issuing 
the  bonds  and  executing  the  mortgage  were  irregular  ;  so, 
where  an  affidavit  of  an  officer  of  the  company  was  offered,  in 
which  he  stated  that  he  was  unable  to  find  from  the  record 
that  the  stockholders  had  given  any  authority  to  the  direc- 
tors or  other  officers  to  make  the  mortgage,  such  affidavit 
was  held  to  be  no  defense  to  the  application  for  the  appoint- 
ment of  a  receiver.' 

§  352.  Of  Appointments  to  Prevent  the  Lapse  of  a  Grant  of 
Land. — In  a  case  in  which  a  railroad  company  had  been  grant- 
ed a  large  quantity  of  valuable  land  upon  condition  that  its 
road  should  be  completed  within  a  certain  time,  and  the 
bondholders,  who  were  secured  upon  the  property  of  the 
company  of  which  the  land  so  granted  formed  the  principal 
part  of  the  security,  made  application  for  the  appointment  of 
a  receiver,  showing  that  there  was  great  danger  of  the  grant 
being  lost  by  reason  of  the  road  not  being  completed  within 
the  specified  time,  the  court  granted  the  application  and 
authorized  the  receiver  to  borrow  sufficient  money  upon  his 
obligations  issued  as  a  lien  upon  the  road,  in  order  to  com- 
plete the  line  within  the  time  named  in  the  grant  and  thus 
preserve  the  security." 

§  353.  Preferences  Among  Mortgagees  Having  Equal  Rights 
are  Not  Permitted. — When  a  railroad  executes  mortgages 
upon  its  property  which  are  of  equal  rank  and  not  entitled 
to  preference  or  priority,  the  courts  will  not  allow  a  prefer- 
ence in  favor  of  one  of  such  mortgagees  over  the  other.  So 
when,  under   one   mortgage  an  accounting  was  asked  for 

'Keep  V.  Michigan,  etc.,  R.    R.  « Kennedy  «.  St.  Paul  «fe  Pacific R. 
Co.   (U.   8.  Circ.   Ct.  W.  DIst.  of  R.  Co.,  2  Dill.  448.     The  report  con- 
Mich.  1873),  6  Chicago  Legal  News,  tains  the  order  made  in  the  case. 
101.  See  also  s.  c,  5  Dill.  519. 
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and  a  receiver  appointed,  the  court  refused  to  permit 
another  mortgagee  who  had  obtained  a  judgment  to  issue 
an  execution  against  the  property  of  the  company  unless  he 
should  do  so  as  trustee  for  all  the  other  mortgage  creditors 
of  the  company  as  well  as  for  himself,  and  pursuing  the 
same  principle  the  court  directed  an  inquiry  whether  it  was 
in  the  interest  of  such  mortgage  cl-editors  that  steps  should 
be  taken  to  make  the  judgment  available  to  them.'  So,  also, 
when  an  act  of  Parliament  provided  that  there  should  be 
no  preference  among  the  mortgagees  of  the  tolls  of  a  turn- 
pike, and  one  of  the  mortgagees  took  possession  of  the  turn- 
pike and  applied  all  of  the  tolls  in  payment  of  his  own  claim, 
thus  violating  the  statute,  the  court  upon,  the  application  of 
the  other  mortgagee,  granted  an  injunction  and  appointed  a 
receiver  of  the  toUs  in  the  interest  of  all  the  parties  in  in- 
terest.'^ 

§  3  54.  Of  a  Receiver  of  a  Road  Chartered  by  and  Running  Through 
Different  States ;  Consolidated  Roads. — Where,  for  the  purpose  of 
securing  the  payment  of  an  annuity  due  to  a  State  from  a 
railroad  company  which  was  chartered  by  that  State  and 
another,  the  company  mortgaged  its  entire  line,  which  lay 
in  both  of  the  States,  the  mortgage  being  a  second  incum- 
brance, it  was  held,  upon  proof  that  the  earnings  and  reve- 
nues of  the  road  were  being  used  to  pay  junior  liens  in- 
stead of  being  applied  in  liquidation  of  the  mortgage  to  the 
State,  that  the  case  was  a  proper  one  for  the  appointment  of 
a  receiver ;  and  the  court  did  not  hesitate  in  its  action  be- 
cause its  authority  did  not  extend  over  the  whole  road,  but 
exercised  it  to  the  extent  of  its  territorial  jurisdiction,  treating 
and  dealing  with  such  portion  of  the  mortgaged  property 
and  franchises  as  were  situated  within  the  State  where  the 
suit  was  brought,  as  if  the  corporation  were  one  created  by 
that  State  alone.^ 

^Bowen  v.  Brecon  Ry.  Co.  (Ex  ^  State  of  Maryland  v.  Northern 
parte  Howell),  L.  R.  3  Eq.  541.  Central R.  R.  Co.,  18  Md.  193. 

^^Dumville©.  Ashbrooke,  3  Russ. 
Chan.  99  n.  (c). 

287 


§   355  LAW   OF  RECEIVERS.  [CHAP.   X. 

But  when  adjoining  States  chartered  roads  within  their 
respective  limits,  which  connected  and  became  practically 
one  line,  and  afterward,  by  authority  of  both  States,  they 
were  consolidated  and  became  one  corporation,  and  as  such 
mortgaged  the  line  throughout  its  entire  length,  it  was  held 
by  a  Federal  court  that  a  receiver  could  be  appointed  to 
take  charge  of  the  whole  property  so  mortgaged,  and  that 
such  relief  could  be  given  in  an  action  by  the  bondholders 
wherein  they  sought  to  enforce  the  trust  and  to  foreclose  the 
mortgage,  it  being  shown  that  the  trustees  had  refused  to 
take  possession  of  and  to  operate  the  road,  as  authorized  by 
the  terms  of  the  mortgage,  and  that  too  although  requested 
to  exercise  their  power  in  this  respect  by  the  bondholders.' 

§  355.  Proceedings  at  Law  by  Bondholders  are  Not  Necessary 
Before  a  Receiver  will  be  Appointed. — When  bonds  are  an  equit- 
able charge  upon  tolls  of  a  railroad,  and  the  holders  cannot 
enforce  their  demand  by  a  proceeding  at  law  on  account  of 
the  great  inconvenience  involved,  a  receiver  may  be  appoint- 
ed over  the  tolls  and  the  business  of  the  road  ;  in  such  case 
the  bondholders  will  not  be  required  first  to  recover  a  judg- 
ment at  law  and  issue  execution,  if  the  right  to  be  paid  out 
of  the  tolls  is  conferred  by  the  bonds  themselves  ;  and  if  a 
receiver  is  already  in  possession  the  payment  of  the  claims 
of  such  bondholders  will  be  extended  to  him."  But  where 
a  receiver  is  in  possession  of  a  railway  upon  the  application 
of  a  judgment  creditor,  whose  judgment  is  a  lien  upon  the 
estate  or  interest  which  the  railway  corporation  has  in  lands, 
the  judgment  creditor  has  no  prior  right  to  moneys  which 
come  into  the  hands  of  the  receiver,  if  there  be  interest  due 
from  the  company  upon  mortgages  which  are  of  older  date 
than  the  judgment.' 

So,  also,  when  an  act  of  Parliament  authorized  the  trus- 

'"Wilmer  v.  Atlanta  &  Richmond  ciation  v.  Newry,  etc.,Ry.  Co.,  Ir. 

Air  Lino  R.  R.  Co.,  2  Woods,  409.  Of.  Rep.  2  Eq.  1. 

Graham  v.  Boston,  Hartford  &  Erie  ^  jjoUand  v.  Cork,  etc.,  Ry.  Co., 

R.  R.  Co.,  118  U.  8.  161.  Ir.  Rep.  2  Eq.  417. 

*  Imperial  Mercantile  Credit  Asso- 
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tees  of  a  turnpike  company  to  mortgage  its  tolls,  a  receiver 
was  appointed  on  the  application  of  th^  mortgagee,  not- 
withstanding there  were  other  mortgages  upon  the  prop- 
erty, and  such  receiver  was  not  required  to  proceed  at  law  to 
obtain  possession  under  the  mortgage. '  Lord  Justice  Turner, 
in  this  case,  in  a  well-considered  opinion,  said : — "  It  is  to  be 
observed,  too,  that  the  rights  under  a  mortgage  of  this  de- 
scription differ  materially  from  the  rights  under  an  ordinary 
mortgage  of  land.  Under  an  ordinary  mortgage  the  mort- 
gagee, when  he  enters  into  possession,  holds  for  his  own 
benefit.  Under  a  mortgage  of  this  description  he  becomes, 
when  he  enters  into  possession,  liable  to  the  other  mort- 
gages, to  the  extent  of  their  interests.  This  liability,  I  ap- 
prehend, would  entitle  him,  immediately  upon  possession 
taken,  to  come  to  this  court  to  have  it  ascertained  what  is 
due  upon  the  other  mortgages,  and  for  a  receiver  to  aid  him 
in  the  due  application  of  the  tolls,  and  if  this  court  can  be 
called  upon  to  appoint  a  receiver  immediately  after  the  pos- 
session recovered  at  law,  it  can  hardly  be  necessary  that  the 
proceedings  at  law  should  first  be  taken." 

§  356.  English  Rulings  as  to  the  Appointment  of  Receivers  in 
Railway  Cases. — Where  a  common  carrier,  incorporated  by 
an  act  of  the  Parliament  of  England,  was  authorized  to  raise 
money  upon  the  security  of  its  tolls,  and  exercised  the  power 
granted  to  it  for  the  purpose  of  carrying  on  its  undertaking, 
the  Court  of  Chancery  held  that  a  receiver  might  be  ap- 
pointed in  aid  of  the  mortgagee  in  an  action  founded  upon 
the  failure  to  pay  the  principal  debt  when  it  matured."  The 
same  court  has  also  held  that  all  appropriate  and  necessary 
remedies  to  secure  payment  are  necessarily  incident  to  the 
power  of  mortgaging  tolls  and  rents  of  corporations,  so 
that,  although  the  act  of  Parliament  which  grants  the  power 
does  not  in  express  terms  confer  the  right  to  have  a  receiver 

*Crewe«.  Edleston,  IDeG.  &J.  93.     ordered,  after  paying  the  costs  of 
'  Hopkins  v.  Worcester,  etc. ,  Pro-    the  proceeding,  to  keep  down  the 
prietors,    L.   R.,   6    Eq.    437.      In    interest  on  the  mortgages  and  pay 
this  case  the  receiver  appointed  was    the  balance  into  court. 
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appointed  in  the  particular  case,  that  right  will  be  inferred  as 
being  of  necessity  incident  to  the  power  to  mortgage.'  That 
the  court  cannot  prescribe  everything  that  is  necessary  to 
be  done  for  the  proper  management  of  the  corporate  affairs 
constitutes  no  valid  objection  to  the  appointment  of  a  re- 
ceiver for  the  tolls  and  Other  property  of  a  railway.' 


§  357.  The  Rights  of  a  Railway  Receiver  as  to  His  Possession 
and  Power  to  Lease  Other  Lines. — So  far  as  applications  for  re- 
ceivers made  in  suits  to  foreclose  mortgages  upon  railroads 
are  made  in  order  to  obtain  possession  of  the  property  cov- 
ered by  the  mortgage,  they  may  be  considered  as  proceed- 
ings in  rem.  Inasmuch  as  the  right  of  a  receiver,  appointed 
in  such  a  proceeding,  to  the  property  of  the  corporation  can- 
not be  greater  than  that  of  the  bondholders  secured  by  the 
mortgage,  and  is,  in  fact,  their  right,  he  can  only  obtain  pos- 
session of  the  property  which  was  specifically  mortgaged  and 
is  the  object  of  the  proceeding.' 

When  the  court  has  exercised  its  authority  by  appointing 
a  receiver,  and  has  taken  possession  of  railroad  property  by 
its  officer,  all  requisite  powers  which  may  prove  to  be  neces- 
sary to  protect  and  to  preserve  it,  pending  the  litigation,  for 
the  benefit  of  those  who  may  be  found  to  be  entitled  to  it, 
may  be  exerted  by  the  court,  provided  they  do  not  exceed 
the  powers  of  the  corporation  itself.  So  in  a  case  where  it 
was  shown  that  such  power  was  necessary  and  for  the  best 
interests  of   creditors,  a  receiver  was    authorized  to  lease 


'  De  Winton  v.  Mayor  of  Brecon,  act  providing  that  this  special  rem- 

26  Beav.  533;  s.  o.,  28  Beav.  200.  edy  shall  be  without  prejudice  to 

-Fripp«.  Chard  Ry.  Co.,  11  Hare,  any  remedies,   either  at  law  or  in 

241;    8.    c.  22  L.  J.    (N.   S.)  Ch.  equity,  which  the  mortgagee  may 

1084;    8.   o.,  17  Jur.  887.     In  this  have;  and  that   it    constitutes    no 

case  it  was  also  held  that  the  relief  sufficient  objection  to  granting  the 

may  be  allowed  in  such  a  case,  even  relief    sought  that    the  mortgagee 

though,   by  the   act  of    incorpora-  has  not  joined  as  defendants  other 

tion,  special  provision   is  made   for  mortgagees    secured    by  the  same 

the  appointment  of  a  receiver  on  ap-  mortgage, 

plication  to  justices  of  the  peace,  the  ^  Noyes  v.  Rich,  52  Me.  ^^^. 
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other  railway  lines  and  to  operate  them  as  a  part  of  the 
road  already  in  his  hands.' 

§  358.  Ofi&cers  in  Charge  Under  an  Order  of  Court  Held  to  be  Re- 
ceivers ;  Innocent  Purchasers  from  Them  will  be  Protected. — Where, 
in  an  action  to  foreclose  a  mortgage,  the  president  and  di- 
rectors of  a  railroad  company  were  ordered  to  continue  in 
the  possession  and  management  of  its  property  of  all  kinds, 
under  the  order  of  and  subject  to  the  court,  and  such  officers 
were  in  like  manner  to  conduct  and  carry  on  the  business  of 
the  company,  and  to  make  report  to  the  court,  when  required, 
of  the  condition  of  the  property  of  the  company  and  of  its 
earnings  and  expenditures,  to  the  end  that  such  orders 
might  be  moved  for  as  were  necessary  for  the  protection  of 
the  property  of  the  company,  and  the  interests  of  all  parties 
ccncerned,  it  was  held  that  this  order  constituted  the  presi- 
dent and  directors,  and  their  successors,  receivers  of  the 
court,  and  that  they  continued  the  management  of  the  road 
as  officers  of  the  court  and  not  of  the  company.'^  In  the 
same  case  it  was  afterwards  held  that  one  who  purchased 
from  the  president  and  directors,  on  new  and  ample  consid- 
eration, certain  bonds  which  were  a  part  of  the  assets  of  the 
railroad  company,  without  knowledge  or  notice  of  the  official 
character  of  such  officers  as  receivers,  or  of  the  trust  impos- 
ed upon  them,  was  not  liable  to  the  creditors  of  the  corpo- 
ration for  the  value  of  the  bonds.^ 

III. 

Of  the  Rights  and  Duties  of  Railway  Receivers. 

%  359.  The  Functions  of  Railway  Receivers  are  the  Same  as  in 
Other  Cases,  Except  as  Fixed  by  the  Order  of  the  Appointment. — 
Having  already  treated  of  the  rights,  powers,  duties  and  liabil- 
ities of  receivers  in  general,*  there  remains  for  notice  here  only 

'  Gibert  r>.  Washington  City,  Vir-     Bonds,    15    S.  C.    304 ;     Ex   parte 
ginia  Midland,  etc.,  R.  R.  Co.,  33    Brown,  15  S.  C.  518. 
Gratt.  586.  ^  Ex  parte  Williams,  18  S.  C.  299. 

^  J7i  re  Fifty-four  First  Mortgage        "See  Chapters  VIII.  and  IX.,  §§ 

249-323,  mpra. 
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such  functions  as  apply  specially  to  receivers  in  possession 
of  railways.  As  in  other  cases,  they  are  to  be  guided  by  the 
terms  ^f  the  orders  by  which  they  are  appointed,  which  may 
•vary  somewhat  in  particular  cases,  but  which  usually  con- 
template the  operation  and  management  of  the  road  for  the 
benefit  of  its  creditors.  In  this  respect  the  orders  of  ap- 
pointment in  railway  cases  differ  most  widely  from  those 
granted  in  other  cases.  The  power  and  duty  to  manage  and 
operate  involves  the  necessity  of  contracting  and  paying  cur- 
rent expenses,  of  assuming  the  responsibilities  of  common 
carriers  for  hire  as  they  relate  both  to  passengers  and 
freight,  and  of  other  liabilities  which  attach  themselves  to 
railroads  as  they  are  ordinarily  managed  by  the  corpora- 
tions which  own  them.  So  it  has  been  repeatedly  held  that 
in  the  operation  and  management  of  railroads  by  receivers 
in  Chancery,  they  sustain  to  persons  dealing  with  them  the 
character  of  common  carriers  ;  and  though  they  may  at  all 
times  invoke  the  aid  of  the  Court  of  Chancery  in  any  matter 
affecting  their  duty  or  liability  under  the  receivership,  yet, 
waiving  this,  they  are  amenable  in  the  common  law  courts 
to  actions  for  negligence  as  carriers.' 

§  360.  Of  the  Power  to  Complete  an  Unfinished  Line  of  Rail- 
way.— The  remedy  of  a  receivership  being  primarily  for  the 
conservation  of  property  in  controversy  pendente  lite,  the 
courts  have  shown  great  reluctance  to  engage  in  any  under- 
taking affecting  it  which  is  not  clearly  germane  to  that  purpose. 
But  it  sometimes  happens  that,  in  order  to  secure  the  iwW  value 
of  a  line  of  railroad  which  is  not  completed,  it  is  not  only  de- 
sirable but  necessary  that  the  work  of  building  should  proceed. 
The  practice  was  succinctly  stated  by  Dillon,  Circ.  J.,  in  Ken- 
nedy V.  St.  Paul  &  Pacific  E.  K.  Co. :'— "  I  assent  in  the  full- 
est manner  to  the  proposition  that  a  court  of  equity  ought 
not  to  enter  upon  the  work  of  either  operating  or  building  a 
railway,  if  this  can  possibly  be  avoided  without  the  certain 
and  great  sacrifice  of  the  rights  and  securities  of  the  parties 

'  Newell  «.  Smith,  49  Vt.  255, 264.        •"  5  Dill.  519,  525. 
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in  interest.  ...  It  is  not  to  be  inferred  that  authority 
even  to  complete  the  building  of  an  unfinished  line  of  railway, 
and  to  issue  debentures  for  that  purpose,  is  to  be  conferred 
without  an  overwhelming  and  irresistible  necessity.  When 
such  authority  is  conferred  it  ought  to  be  guarded  with  the 
utmost  care.'" 

Even  in  cases  where  the  necessity  is  so  great  as  to  war- 
rant such  unusual  action  the  better  course  is  to  obtain,  if 
possible,  the  consent  of  prior  mortgagees,  if  any  there  be.'' 
The  power  has,  however,  been  exercised,  without  such  con- 
sent first  obtained,  upon  a  showing  that  the  success  of  the 
road  depended  upon  its  operation  and  completion  ;'  or  that 
a  failure  to  complete  within  a  time  fixed  by  law  would  cause 
the  lapse  of  grants  of  valuable  land."  As  the  building  or 
completing  of  a  road  necessarily  involves  the  expenditure 
of  money,  the  power  to  raise  money  by  loans  secured  upon 
the  property  has  naturally  followed.  This  subject  will  be 
separately  treated,"  but  it  may  be  said  here  that  its  import- 
ance is  so  great  that  it  justly  affects  in  a  very  serious  man- 
ner the  decision  of  the  court  as  to  engaging  in  the  work  of 
completing  unfinished  lines.  In  South  Carolina  it  has  been 
held  that  the  question  of  the  necessity  for  building  or  finish- 
ing a  road  should  be  referred  to  a  Master  for  investigation 
and  determination." 

^  361.  Of  the  Power  to  Enter  into  Contracts  ;  the  Receiver's  Dis- 
cretion in  Certain  Classes  of  Contracts.— It  may  be  considered  a 
; general  rule  that  a  receiver  of  a  railway  has  no  power  to  en- 
ter into  contracts  unless  he  have  been  authorized  to  do  so  by 
tlie  court.  If  he  does,  as  he  undoubtedly  may,  use  the  mon- 
eys belonging  to  the  trust,  for  purposes  connected  with  the 

'  See  also  Moran  v.  Lydecker  27  *  Kennedy  v.  St.  Paul  &  Pacific  R. 
Hun,  582.  R.  Co. ,  2  Dill.  548  ;  s.  o. ,  5  Dill.  519. 

^  Meyer  «.  Johnston,  53  Ala.  237.         ^  See  Chapter  XI.,  on  Receiver's 
^  Miltenberger  «.  LogansportR.  R.     Certificates,  next  following. 
Co.,  106  U.  S.   286;  Bank  of  Mon-        « Hand  v.  Railway  Co.,  10  S.  C, 
treal  ^J.  Chicago,  Clinton  &W.  R.  R.     406;    s.    c,  sub  nom.,  Hand  v.  Sa- 
Co.,  48  Iowa,  518.  vannah  &  Charleston  R.  R.  Co.,  17 

S.  C.  219. 
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ti-ust,  as  he  tliink  proper,  lie  does  so  upon  his  own  respon- 
sibility, and  takes  the  risk  that  the  court  may  not  finally  ap- 
prove his  action  ;  he  cannot  bind  the  trust  by  contract  with- 
out the  authority  of  the  court.' 

But  in  practice  it  has  been  found  that  the  receiver  must  be 
allowed  a  certain  discretion  in  matters  of  detail  in  operating 
railroads,  in  order  that  he  may  discharge  his  duties  to  the 
best  advantage.  Thus  it  was  said  by  Mr.  Justice  Bradley,  in 
Cowdrey  v.  The  Kailroad  Company,^  that  "  all  outlays  made 
by  the  receiver  in  good  faith  in  the  ordinary  course,  with  a 
view  to  advance  and  promote  the  business  of  the  road,  and  to 
render  it  profitable  and  successful,  are  fairly  within  the  line 
of  discretion  which  is  necessarily  allowed  to  a  receiver  en- 
trusted with  the  management  and  operation  of  a  railroad  in 
his  hands.  His  duties,  and  the  discretion  with  which  he  is 
invested,  are  very  different  from  those  of  a  passive  receiver, 
appointed  merely  to  collect  and  hold  moneys  due  on  prior 
transactions,  or  rents  accruing  from  houses  and  lands.  And 
to  such  outlays  in  ordinary  course  may  properly  be  referred, 
not  only  the  keeping  of  the  road,  buildings  and  rolling  stock 
in  repair,  but  also  the  providing  of  such  additional  accom- 
modations, stock  and  instrumentalities  as  the  necessities  of 
the  business  may  require,  always  referring  to  the  court,  or 
to  the  Master  appointed  in  that  behalf,  for  advice  and  au- 
thority in  any  matter  of  importance  which  may  involve  a 
considerable  outlay  of  money  in  lump.  ...  In  extraor- 
diary  cases,  involving  a  large  outlay  of  money,  the  receiver 
should  always  apply  to  the  court  in  advance,  and  obtain  its 
authority  for  the  purchase  or  improvement  proposed.'" 

'  Lehigh  Coal  &  Navigation  Co.  v.  secure  business  ;  the  purchase  of  a 
Central  R.  R.  Co.,  35  N.  J.  Eq.  426,  truck  wagon  and  harness  for  deliv- 
429.  See  also  §  257,  supra.  ering  freight  in  a  city  because  neces- 
'1  Woods,  331,  336.  sary  for  the  accommodation  of  cus- 
■^  In  this  case,  which  arose  upon  tomers  and  to  compete  with  othor 
exceptions  to  a  Master's  report  upon  carriers ;  the  purchase  of  weighing 
the  expenditures  of  a  receiver,  the  scales  because  procured  in  good 
court  allowed  charges  for  rebate-  faith  and  for  no  possible  advantage 
ment  of  freight,  on  the  ground  that  to  the  receiver  himself,  they  remain- 
it  was  customary  and  necessary  to  ing  the  assets  and  property  of  the 
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The  principle  here  involved  was  recently  applied  in  a  case 
where  it  was  held  that  a  receiver  of  an  insolvent  railroad 
corporation  has  authority,  as  necessarily  incident  to  the  du- 
ties imposed  upon  him,  to  make  such  contracts  for  labor  and 
supplies  as  are  reasonably  necessary  to  enable  him  to  per- 
form the  duties  of  his  appointment,  and  that  his  contracts 
for  such  purposes  will  bind  the  trust/ 

§  362.  Of  the  Receiver's  Right  to  the  Protection  of  the  Court  in 
the  Operation  and  Management  of  a  Railroad. — The  general  subject 
of  the  protection  by  the  court  of  a  receiver  in  the  possession 
of  the  property  placed  in  his  keeping  having  been  already 
discussed,''  it  is  only  necessary,  in  this  place,  to  add  that 
such  protection  extends  also  to  preventing  his  being  sub- 
jected to  actions  at  law,  or  suits  in  equity,  which  endanger  the 
earnings  of  the  road  operated  by  him  unless  by  leave  of  court. 
If  the  party  bringing  suit  be  within  the  jurisdiction  of  the 
court  which  appointed  the  receiver,  he  will  be  restrained  by 
injunction  from  prosecuting  his  suit,  even  though  it  be  in  a 
foreign  jurisdiction,  the  proceeding  being  against  him  per- 
sonally and  not  against  the  court  whose  authority  he  has  in- 
voked. Disobedience  of  the  injunction  will  subject  the  of- 
fender to  proceedings  in  contempt.^ 

road ;  rent  for  extra  offices,  on  the  though  it  appear  that  the  construc- 
ground  that  they  were  needed,  and  tion  of  the  new  road  would  be  a 
for  interest  paid  for  money  temper-  serious  detriment  to  the  road  in  his 
arily  borrowed,  because  the  loan  possession.  Cowdrey  v.  Galveston 
was  necessary  in  order  to  carry  on  H.  &  H.  R.  R.  Co.,  93  U.  S.  352. 
the  operation  of  the  road.  Rebates  '  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 
upon  freight  were  also  allowed  in  tral  R.  R.  Co.,  41  N.  J.  Eq.  167, 
Ex  parte  Benson,  18  S.  C.  38,  and  175  (1886). 
money  necessarily  borrowed  to  op-  ^  §§  237-248,  267,  336. 
erate  the  road  was  allowed  to  be  re-  ^  Vermont  &  Canada  R.  R.  Co.  v. 
paid  out  of  the  income  in  Ex  parte  Vermont  Central  R.  R.  Co.,  46  Vt. 
Carolina  Nat.  Bank,  18  S.  C.  289.  792;  s.  o.,  affirmed,  50  Vt.  500.  See 
But  money  spent  by  a  receiver  un-  this  case  and  Langdon  ?).  Vermont* 
necessarily  or  not  directly  for  the  Can.  R.  R.  Co.,  53  Vt.  228;  s.  c, 
good  of  the  property,  as  for  the  de-  54  Vt.  593,  as  to  the  effect  of  a  de- 
feat of  a  subsidy  in  aid  of  a  parallel  cree  by  consent  terminating  a  receiv- 
road,    will    not    be  allowed,    even  ership  over  a  railway,  the  receivers 
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§  363.  Of  the  Power  of  Railway  Receivers  as  to  Contracts  Made  by 
the  Road  Before  Their  Appointment. — Money  due  upon  contracts 
entered  into  by  a  railroad  corporation  before  the  appoint- 
ment of  receivers,  and  wliicli  does  not  constitute  a  lien  upon 
the  property  of  the  company,  is  part  of  the  general  indebt- 
edness of  the  road,  and  although  binding  upon  it,  is  not  to 
be  paid  by  the  receiver.  Such  payment  would  clearly  be 
giving  a  preference  to  creditors  of  equal  right  and  would 
defeat  the  object  of  foreclosure.'  But  such  contracts  may 
be  carried  out  by  the  receivers  if  necessary  or  if  clearly  bene- 
ficial to  the  trust."  Where  the  order  of  appointment  au- 
thorized the  receiver  to  pay  amounts  due  and  maturing  for 
materials  and  supplies  for  the  operation  of  the  road,  the 
court  limited  its  construction  to  the  payment  of  such  obli- 
gations as  were  necessary  to  preserve  the  line  in  good  run- 
ning condition,  and  refused  to  direct  the  receiver  to  pay 
obligations  which  had  been  incurred  long  before  his  ap- 
pointment, considering  the  rights  of  the  mortgagees  of  pri- 
mary importance  as  contrasted  with  them."* 

It  has  been  held  in  New  Jersey,  where  two  railroad  com- 
]ianies  entered  into  a  contract  for  the  use  by  one  of  them  of 
the  tracks  and  terminal  facilities  of  the  other,  and  both  com- 
panies afterwards  become  insolvent  and  were  placed  in  the 
1  lands  of  receivers  by  the  same  court,  that  the  contract 
might  be  modified  by  the  court  upon  the  application  of  either 
of  the  receivers,  so  as  equitably  to  re-adjust  the  rates  agreed 
upon  by  them  for  the  terminal  facilities,  and  for  the  use  of 

still  continuing  in  possession  of  and  railway  company,  under  the  laws 

operating    the  road  as    managers,  of  New  Jersey,  to  sell  the  property, 

Andrews    v.    Smith,   5    Fed    Rep.  rights  and  franchises  of  the  com- 

833,  as  to  their  liability  to  an  ac-  pany,  free  from  liens  and  encura- 

counting  in  a  subsequent  action  by  brances. 

mortgage  bondholders  in  a  Federal  '  Ellis  v.  Boston,  Hartford  &  Eri(^ 

oourt,   and  the  effect  of  a  plea  to  R.  R.  Co.,  107  Mass.  1;  s.  c,  mh 

such  action  of  the  pendency  of  the  nom.,  Graham  u.  Boston,  Hartford  «l' 

former  proceedings    in  the    State  Erie  R.  R.  Co.,  118  U.  S.  161. 

<!0urt.     Middleton   v.    New    Jersey  ^  i\)i^^ 

West  Line  R.  R.  Co.,  25  N.  J.  Eq.  ^^rown  v.  New  York  &  Erie  R. 

(10  C.   E.   Green),   306,   as  to  the  R.  Co.,  19  How.  Pr.  84. 
right  or  power  of  the  receiver  of  a 
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part  of  the  road  by  the  other  company,  it  being  shown 
that  the  modification  was  beneficial  to  one  of  the  trusts  and 
not  injurious  to  the  other. ^ 

§  364.  Of  the  Receiver's  Power  to  Sell  Securities  Pledged  to  Him 
as  Indemnity  Against  Loss  on  Account  of  a  Debt  of  the  Railroad. — 
Where  an  insolvent  railroad  company  being  primarily  liable 
for  a  temporary  debt  of  the  receivership,  had  placed  property 
in  his  hands  as  security  for  its  payment,  and  a  third  party  had 
delivered  to  him  certain  mortgage  bonds  as  additional  secu- 
rity for  his  indemnity  and  protection  on  account  of  the  debt,  it 
was  held  by  the  Court  of  Errors  and  Appeals  of  New  Jersey, 
upon  an  appeal  from  the  Chancellor's  order  granting  the  pe- 
tition of  the  receiver  for  leave  to  sell  the  bonds  in  satisfac- 
tion of  the  debt,  that  the  relation  of  principal  and  surety 
existed  between  the  insolvent  company  and  the  owner  of 
the  pledged  bonds ;  and  that,  as  the  amount  of  the  indebt- 
edness was  very  large,  and  there  were  in  the  hands  of  the  re- 
ceiver undisposed  of  securities  of  the  principal  debtor  of 
considerable  value,  if  not  adequate  to  the  payment  of  the 
debt  in  full,  it  would  be  inequitable  for  the  receiver  to  com- 
pel a  sale  of  the  property  of  the  surety,  pledged  to  him  only 
as  additional  security  for  his  protection  and  indemnity.'* 

§  365.  Of  the  Liability  of  Receivers  for  Injuries  to  Passengers, 
Accidents  to  Cattle,  Fires,  etc.,  While  Operating  the  Road.^ — Receiv- 
ers who  are  operating  railroads  under  the  direction  of  the  court 
maybe  held  answerable,  in  their  official  capacity,  for  injuries 
sustained  in  the  same  manner  that  the  corporation  would  have 
been  liable.*     Where  a  judgment  for  the  negligent  killing 

'  In  re  New  Jersey  &  New  York  ^  Winboum's  Case,  30  Fed.  Rep. 

Ry.  Co.,  29N.  J.  Eq.  67.  167   (1886);    Pope's  Case,    Id.  169 

•^  Philadelphia  &  Reading  R.  R.  Co.  (1886)  ;  Exparte  Brown,  15  S.  C.  518. 

v.  Little,  41  N.  J.  Eq.  519,  528 :  s.  Whether  an  action  for  an  injury  to 

o.,7Atl.  Rep.   356;    s.  c,  5  Cent,  an  employee  lies  against  a  receiver 

Rep.  57  (1886).  in  whose  employment  he  was  injur- 

•^  This  subject  will  be  further  con-  ed  was  questioned  in  Smith  v.  Pot- 

sidered  in  the  chapter  upon  Suits  ter,  46  Mich.  258;  s.  c,  9  N.  W. 

Against  Receivers,  infra.  Rep.   273.     In  Iowa    the    right  to 
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of  stock  was  recovered  against  a  railroad  shortly  after  the 
appointment  of  a  public  receiver  by  the  Governor  of  Ten- 
nessee under  the  laws  of  that  State,  and  the  judgment  was 
sought  to  be  enforced  against  the  receiver,  it  was  held  that 
a  receiver  so  appointed  was  a  public  agent,  and  as  such,  not 
liable  for  the  wrongs  and  negligence  of  his  employees,  but 
only  for  his  own  wrongful  acts  or  delinquencies,  and  that, 
to  reach  the  issues  and  profits  of  a  railroad  in  the  hands  of 
the  receiver,  the  claimant  must  be  able  to  show  that  his 
claim  falls  within  the  "  costs  and  expenses  "  incident  to  the 
receivership,  and  that  as  the  complainant  did  not  show  this, 
and  the  judgment  was  against  the  railroad  company  for 
wrongs  committed  by  the  company,  the  receiver  was  not 
personally  liable.*  The  fact  that  a  railroad  is  in  the  hands 
of  a  receiver  does  not  make  it  any  the  less  liable  under  the 
statute  of  Missouri  for  doiible  damages  for  killing  cattle." 
Where  property  was  destroyed  by  fire,  caused  by  sparks 
from  defective  locomotives,  before  the  appointment  of  a  re- 
ceiver of  the  railroad,  but  after  the  railroad  company  had 
made  default  in  paying  a  debt  secured  by  mortgage,  the  court 
refused  to  allow  claims  against  the  receiver  for  damages.'' 

IV. 

Of  the  Priority  of  Claims  Against  the  Receiver. 

§  366.  Of  the  Practice  of  the  Court  in  Giving  Priority  to  Certain 
Claims. — That,  in  a  proceeding  to  foreclose  a  mortgage  and 
to  compel  the  sale  of  the  mortgaged  property  for  the  pur- 
pose of  paying  the  debt  secured  upon  it,  courts  should  de- 
clare debts  of  any  kind  subsequently  contracted  to  be  a 
prior  lien,  seems,  at  first  sight,  to  be  unreasonable  and  un- 

brlng  such  an  action  is  given   by  '  Hopkins  vi.  Connel,  2  Tenn.  Ch. 

statute  as    construed    in    Sloan  «.  323,  326. 

Central  Iowa  Ry.  Co.,  62  Iowa,  728 ;  ^  Central    Trust   Co.    ■».  Wabash, 

8.  0.,  16  N.W.  Rep.  331,  and  inCen-  St.  Louis,  etc.,  R.  R.  Co.,  26  Fed. 

tral  Trust  Co.  «.  Sloan,   65  .Iowa,  Rep.  12. 

665;  8.  o.,  22  N.  W.  Rep.  916.  =^Hiles  v.  Case,  Receiver,  etc.,  0 

Biss.  549. 
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just,  and  that  they  should  authorize  and  direct  their  officer 
in  possession  of  such  property  to  borrow  money  and  make 
the  loan  a  lien  above  all  other  encumbrances,  seems  still 
more  unreasonable.  But  the  peculiar  nature  of  railroad 
property,  in  that  its  chief  value  consists  in  its  continuous 
operation,  and  the  fact  that  the  general  public  has  a  direct 
and  important  interest  in  the  uninterrupted  use  of  the  road, 
together  with  the  long  established  principle  that  it  is  the 
duty  of  the  court  to  preserve  the  property  and  not  to  allow 
it  to  deteriorate  so  as  to  cause  a  loss  to  those  interested  in  it, 
have  compelled  courts  not  only — as  we  have  seen — to  man- 
age and  operate  railroad  lines,  but,  in  order  to  do  so,  to  pro- 
vide the  means  for  securing  supplies,  labor  and  other  ne- 
cessities. Though  this  right  has  often  been  questioned,  and 
was  formerly  strenuously  opposed,  it  may  now  be  consid- 
ered as  definitely  settled.'  Indeed,  of  late  years,  the  custom 
is  for  courts  to  direct  receivers,  in  the  order  by  which  they 
are  appointed,  to  pay  all  necessary  expenses  of  operating 
and  managing  the  road  out  of  the  earnings  ;  and  further  or- 
ders will  be  made  to  meet  such  extraordinary  expenses,  or  de- 
ficiencies, as  may  arise  afterward.'^ 

§  367.  Of  the  Debts  Incurred  by  the  Receiver  in  Operating"  the 
Road. — The  fact  that  receivers  with  power  to  manage  and  op- 
erate railroad  property,  are  appointed  at  the  suit  of  bondhold- 
ers in  proceedings  to  foreclose  their  liens  and  for  their  own 
benefit,  implies  consent  on  their  part  that  all  expenses  incurred 
by  the  receiver  in  the  duties  of  his  office  shall  be  paid  out 
of  the  fund  in  his  hands.  Since  it  is  impossible  for  him  to 
operate  a  road  without  incurring  debts,  it  is  entirely  reason- 
able that  the  property  which  is  to  be  benefitted  by  his  man- 
agement shall  bear  the  cost  of  it.  It  is  equally  reasonable 
that  his  necessary  expenses  in  operating  and  managing  the 
road  shall  constitute  a  lien  in  preference  to  all  other  obliga- 

'  Wallace  v.  Loomis,  97  U.  S.  146,  ^  jjale  v.  Nashua  &  L.  R.  R.  Co., 

162,  quoted,  supra,  §  326.     See  also  60  N.  H.  333 ;  MUtenberger  v.  Lo- 

the  chapter  on  Receiver's  Certifi-  gansport  R.  R.  Co.,  106  U,  S.  286. 
cates,  next  following. 
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tions ;  otherwise  he  would  be  unable  to  secure  supplies  or 
employ  assistance.* 

An  additional  reason  for  recognizing  this  principle  has 
been  stated  to  be  that,  as  the  mortgagee  has  invoked  the  ex- 
traordinary aid  of  a  court  of  equity  by  obtaining  the  ap- 
pointment of  a  receiver,  instead  of  availing  himself  of  th(^ 
ordinary  remedies  at  law  to  obtain  possession  and  enforce 
his  lien,  a  court  of  equity  may  impose  such  reasonable  con- 
ditions to  the  relief  sought  by  him  as  it  may  deem  are  re- 
quired by  all  the  circumstances  of  the  case.  And  when  a 
mortgagee  has  delayed  the  enforcement  of  his  rights  after  de- 
fault, and  allowed  the  corporation  to  incur  new  debts  for  oper- 
ating expenses  and  for  the  maintenance  of  its  property,  the 
contention  becomes  still  stronger  and  more  effective.'"  Debts 
incurred  by  the  receiver  in  operating  the  road  are  held  to  be 
capable  of  assignment,  the  preference  as  to  payment  being 
considered  as  being  attached  to  the  debt  itself  and  not  to 
the  creditor.'  But  expenses  attending  negotiations  among 
bondholders  having  in  view  the  sale  of  the  road  and  its  pur- 
chase by  them,  have  been  considered  as  not  proper  to  be 
paid  by  the  receiver,  especially  as  it  appeared  that  there 
was  no  surplus  in  the  receiver's  hands,  and  that  it  was  not 
certain  that  the  negotiations  would  be  carried  into  effect  and 
the  sale  made  in  pursuance  thereof.* 

§  368.  Of  the  Debts  Incurred  for  Completing  an  Unfinished  Line. — 
In  several  instances  courts  have  authorized  receivers  to  com- 
plete unfinished  roads,  to  construct  bridges  and  make  other 
permanent  improvements  when  the  best  interests  of  all  con- 

'  Wallace  v.  Loomis,  97  U.  S.  146 ;  608  ;  Fosdick  v.  Schall,  99  U.  S.  235  : 

Miltenberger  «.   Logansport  R.  R.  Burnham  «,  Bowen,  111  U.  S.  776. 

Co.,  106  U.  S.  286.    See  also  Taylor  ^Burnham  v.   Bowen,  111  U.  S. 

c.Phila.  &  Reading  R.R.  Co.,  7  Fed.  776;   Union  Trust  Co.  v.  Walker, 

Rep.  377;  Atkins®.  Petersburg  R.R.  107  U.    S.   596.      But  see,   contra, 

Co. ,  3  Hughes,  307.    Contra,  Dennis-  Skiddy  v.  Atlantic,  M.  &  O.  Ry.  Co. , 

ton  V.  Chicago,  Alton  *&  St.  Louis  3  Hughes,  320. 

R.  R.  Co.,  4  Biss.  414.  *  Central  Trust  Co.  v.  Wabash,  St. 

2  Union  Trust  Co.  v.  Soutter,  107  Louis  &  Pacific  R.  R.  Co.,  25  Fed. 

U.S.  591;  Douglas  «.Cline,  12  Bush,  Rep.  69.     See  further  the  Chapter 
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corned  clearly  made  sucli  action  necessary,  and  have  given 
the  debts  incurred  thereby  priority  over  the  encumbrances. 
Thus  a  receiver  has  been  empowered  to  construct  a  branch  line 
out  of  the  income  derived  from  the  receivership,  in  that  way 
greatly  benefitting  the  property  in  his  hands  and  increasing 
its  revenues  ;  and  the  court  refused  to  hear  objections  to  the 
expenditure  so  incurred  when  the  parties  applying  had  re- 
mained silent  for  more  than  two  years.'  A  Federal  court 
has  authorized  a  receiver  to  complete  an  unfinished  road,  in 
order  to  prevent  the  lapse  of  a  land  grant  f  and  another 
directed  its  officer  to  complete  an  additional  line  and  a  bridge 
as  a  part  of  the  main  line,' the  expense  to  be  paid  out  of  the 
income,  with  priority  over  the  mortgage  indebtedness.^ 

§  369.  Of  Debts  for  Wages  Earned  Before  the  Appointment  of 
the  Receiver. — The  practice  of  the  courts  in  regard  to  allowing 
priority  in  payment  to  wages  earned  and  materials  furnish- 
ed before  the  appointment  of  a  receiver  seems  to  have  been 
founded  upon  the  principle  that  the  interests  of  bondholders 
and  other  creditors  require  that  the  line  of  a  railroad  shall 
be  kept  in  uninterrupted  operation  and  because  such  debts 
would  have  to  be  paid  by  the  company  if  no  receiver  were 
appointed. 

In  a  late  case  in  the  Supreme  Court  of  the  United  States 
it  was  held  that  items  for  wages  due  employees  of  a  receiver, 
within  six  months  immediately  proceeding  his  appointment ; 
debts  due  to  other  railroad  companies,  and  for  supplies  and 
damages ;  debts  incurred  for  the  ordinary  expenses  of  the 
receivers  in  operating  the  road,  may  be  allowed  priority  out 
of  the  earnings  and,  if  there  is  no  income  fund,  after  scrutiny 
and  opportunity  for  those  opposing  to  be  heard,  then  out  of 

'  Gibert  v.  Washington   City,  V.  '  Kennedy  v.  St.  Paul  &  Pacific 

M.  &  G.  S.  Ry.  Co.,  33  Gratt.  586.  R.  R.  Co.,  2  Dill.  448;  s.  o.,  5  Dill. 

As  to  the  course  when  the  order  au-  519. 

thorizing  the  construction  of  an  ex-  •''  Miltenberger  v.  Logansport  R.  R. 
tension  out  of  the  surplus  income  Co.,  106  U.  S.  286;  Barton  v.  Bar- 
reserves  a  lien  upon  such  extension  hour,  104  U.  S.  126.  See  also  the 
to  material  men,  see  Hand  v.  Savan-  chapter  on  Receiver's  Certificates, 
nah  &  C.  R.  R.  Co.,  17  S.  C.  219.  next  following. 
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the  trust  property  itself.'  The  limit  of  six  months  has  been 
fixed  in  several  cases,  but  there  seems  to  be  no  good  reason 
why  any  time  should  be  arbitrarily  named.  The  question  to 
be  considered  in  this  class  of  cases,  evidently  is  whether  the 
claim  has  become  stale,  whether  it  has  sunk  into  what  is 
called  an  ordinary  floating  debt,  and  this  must,  of  necessity, 
be  left  for  decision  upon  the  facts  of  each  particular  case." 
If  it  has  become  a  floating  debt  it  will  not  be  entitled  to 
preference,^  where  the  default  in  payment  of  interest  occur- 
red more  than  eight  months  before  a  receiver  was  appointed, 
wages  earned  after  the  default  and  before  the  appointment 
were  given  priority,  though  no  special  equities  were  shown." 
In  another  case  claims  for  labor  done  during  the  year 
preceding  the  appointment,  which  had  not  been  assigned, 
were  allowed  against  the  receiver's  net  income ;'  and,  in  a 
later  case,  it  was  held  that  it  is  not  material  whether  the 
claims  have  been  assigned  or  not.^  So,  also,  priority  has 
been  allowed  upon  claims  for  services  rendered  during  the  two 
years  before  the  receiver  was  appointed.^  The  practice  has 
been  carried  still  further  in  a  case  where  notes,  given  by  a  rail- 
road company  for  money  used  to  pay  for  wages  due  so  as  to 
avoid  a  strike  which  was  threatened,  and  which  were  to  be 
paid  out  of  the  net  income,  were  given  preference  in  pay- 
ment out  of  the  income  of  a  receiver  appointed  twenty-two 
months  after  the  transaction.^  Salaries  of  officers  of  a  rail- 
road company  are  not  classed  as  wages  to  employees  and 
have  been  refused  preference." 

'  Union  Trust  Co.  v.  Illinois  Mid-  '  Skiddy  «.  Atlantic,  M.  &  O.  R.  R. 

land  R.  R.  Co.,  117  U.  S.  434  (1886).  Co.,  3  Hughes,  320. 

To  the  same  effect  see  Duncan  «.  ^  Union  Trust  Co.  v.  "Walker,  107 

Trustees  of  Chesapeake,  etc.,  R.  R.  U.  S.  596. 

Co.,  9  Am.  Ry.  Rep.  386.  ^  Williamson  v.  Washington  City, 

•^Turner  v.  Indianapolis,  B.  &  W.  V.  M.  &  G.  S.  R.  R.  Co.,  33  Gratt. 

R.  R.  Co.,  8  Diss.  315.  624.     See  also  generally,  as  to  time, 

»Duncan«.  Mobile  &0.R.  R.  Co.,  Central  Trust  Co.  ■».  Texas  &  St. 

2  Woods,  542;  Brown  v.  New  York  Louis  Ry.,  22  Fed.  Rep.  135. 

&  Erie  Railway  Co.,  19  IIow.  Pr.  84 ;  « Atkins  v.  Petersburg  R.  R.  Co., 

Huidekoper  v.  Locomotive  Works,  3  Hughes,  307. 

99  U.  S.  258.  ^Addison  «.  Lewis,  75  Va.   701. 

*  Douglas  V.  Cline,  12  Bush,  608.  The  matter  of  priority  of  counsel 
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§  370.  Of  Debts  for  Materials,  Supplies,  etc..  Furnished  Before 
the  Appointment. — In  the  Same  way  tliat  courts  allow  priority 
to  wages  earned  before  the  appointment  of  a  receiver,  they 
also  give  preference  to  debts  for  due  for  supplies,  etc.,  fur- 
nished before  the  appointment — unless  such  debts  have  be- 
come so  stale  as  to  be  a  .part  of  the  floating  indebtedness. 
In  a  leading  case  it  was  broadly  held  that  the  net  earnings 
of  a  receiver  are  not  exclusively  or  necessarily  the  property 
of  mortgagees,  but  may  be  disposed  of  by  the  court,  if  nec- 
essary, to  pay  such  claims  as  present  superior  equities, 
and  the  court  gave  preference  to  a  claim  for  materials  and 
supplies  furnished  before  the  receiver  w^as  appointed  but 
used  by  him  while  operating  the  road,  Out  of  the  net  income, 
although  the  claim  was  in  the  shape  of  a  note  given  three 
years  before  the  appointment.'  And  the  same  court  ap- 
proved the  action  of  a  lower  court  in  authorizing  its  receiv- 
er to  pay,  in  preference  to  the  mortgage  indebtedness, 
amounts  due  for  materials  and  repairs,  and  for  ticket  and 
freight  balances  due  to  other  roads  before  the  receivership, 
as  well  as  for  rolling  stock  purchased  by  the  receiver  and 
expenses  in  completing  an  additional  line  and  a  bridge.'* 


§  371.  Of  Claims  for  Damages  to  Property  or  Injuries  to  Per- 
sons.— We  shall  see  hereafter,  when  discussing  suits  against 
receivers,  that  the  sam-e  liability  for  losses,  delays,  etc.,  at- 
taches to  receivers  as  would  attach  to  the  railway  companies 
whose  property  they  hold.  It  has  been  decided  by  the  Su- 
preme Court  of  the  United  States  that  damages  for  goods 
lost  and  for  property  injured  in  transportation  over  a  road 
which  is  being  operated  and  managed  by  a  receiver,  consti- 
tute a  proper  charge  upon  the  earnings  of  the  road  in  pref- 
ence  to  the  claims  of  bondholders."     In  the  same  v^j  it  has 

fees  for  services  rendered  before  the  '^  Miltenberger  ??.  Logansport  R.  R. 

receivership  was  considered  in  Bay-  Co.,  106  U.  S.  286. 

liss^.  Lafayette,  M.  &  B.  R.  R.  Co.,  ^^^wdrey  «.  Galveston,  H.  &  11. 

9  Biss.  90.  R.  R.  Co.,  93  U.  S.  352. 


1  Hale  V.  Frost,  99  U.  S.  389. 
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been  held  that  passengers  over  a  railroad  and  an  employee 
of  the  company,  when  entitled  to  damages  for  injuries  re- 
ceived while  the  railroad  is  operated  by  a  receiver,  should 
be  paid  out  of  the  fund  in  court  realized  from  the  earnings 
of  the  road  during  the  receivership,  in  preference  to  mort- 
gage or  other  debts  existing  at  the  time  the  action  was 
brought/  This  subject  will  receive  fuller  treatment  in  the 
chapter  on  Suits  Against  Receivers. 


§  372.  Of  Rentals  of  Leased  Lines ;  Car-Trust  Leases ;  Roll- 
ing Stock,  etc. — It  is  settled  that  the  receiver  may  be  ordered 
to  pay  out  of  the  income,  and  as  one  of  the  expenses  of  op- 
erating the  road,  the  rentals  due  for  a  line  leased  by  the 
company  whose  property  he  has  in  his  possession  and  which 
he  is  authorized  to  operate  -^  and  if  a  receiver  uses  such  a 
leased  line  with  the  full  knowledge  and  consent  of  the  bond- 
holders, the  payment  of  a  fair  rental  for  the  use  of  such  line 
and  also  payment  for  supplies  and  materials  used  in  its  op- 
eration may  be  enforced  out  of  the  proceeds  of  foreclosure, 
before  distribution  among  the  bondholders."  In  the  same 
manner  when  the  company  has  possession  Of  rolling  stock 
under  a  conditional  sale,  the  title  not  vesting  in  the  company 
until  it  has  made  all  the  stipulated  payments — commonly 
called  car-trust  leases* — the  vendor's  title  and  lien  will  not  be 
affected  by  the  appointment  of  a  receiver,  who  can  acquire 
no  greater  title  to  the  particular  property  than  was  owned 
by  the  company  itself.  The  remaining  payments,  in  case  the 
rolling  stock  is  used  by  the  receiver  and  not  surrendered  to 
the  vender,  or  a  reasonable  compensation  for  its  use,  may  be 
ordered  to  be  paid  out  of  the  receiver's  earnings.^     The  or- 

»  Ex  part9  Brovfn,  15  S.  C.  518.  the  Philadelphia  Bar,   read  before 

5  WoodruiT©.  ErieRy.Co.,93N.Y.  the  American  Bar  Association,  at 

609.  Saratoga,  in  1885. 

» Miltenberger  v.  Logansport  R.  R.         '->  Fosdick  v.  Schall,  99  U.  S.  235 ; 

Co.,  106  U.  S.  286.  Myer  v.  Car  Co.,  102  U.  S.  1 ;  Coe 

••See  the  paper  on  "  Car-Trust  Se-  v.  New  Jersey  Midland  R.  B.  Co., 

curities,"  by  Francis  Rawle,  Esq.,  of  27  N.  J.  Eq.  37. 
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ders  giving  priority  to  sucli  claims  have,  in  some  cases, 
directed  that,  in  case  of  deficiency  in  the  net  earnings  ac- 
count, they  be  paid  out  of  the  proceeds  of  the  sale  under 
foreclosure.'  In  New  Jersey  it  has  been  held  that  the  les- 
sors in  car-trust  leases  were  not  entitled  to  payment  in  full 
of  the  rent  reserved  in  the  lease,  at  the  hands  of  the  receiv- 
ers, unless  the  court  should  find  that  such  payment  was  for 
the  best  interests  of  the  trust.'  If  rolling  stock  thus  held 
by  the  receiver  and  used  by  him  is  sold  under  the  decree  of 
foreclosure  the  owner  will  be  entitled  to  payment  out  of  the 
proceeds  of  the  sale.''  One  who  purchases  at  the  foreclosure 
sale  rolling  stock  which  had  been  bought  by  the  receiver 
with  the  earnings  of  the  road,  is  entitled  to  it  as  against 
mortgagees  claiming  under  a  mortgage  which  was  to  cover 
after  acquired  property.*  If  a  receiver's  income  is  sufficient 
to  pay  for  additional  rolling  stock  necessary  to  the  operation 
of  the  road,  he  will  not  be  permitted  to  create  a  car-trust  to 
procure  it  for  the  purpose  of  enabling  him  to  apply  the  cur- 
rent income  to  interest  upon  bonded  indebtedness.^ 

§  378.  Liens  Given  "by  Statute  will  be  Protected;  Equitable 
Liens. — Where  a  statute  gives  a  lien  upon  railway  property 
to  creditors  who  furnish  labor  or  supplies,  such  lien  will  not 
be  affected  by  the  appointment  of  a  receiver  in  a  proceed- 
ing by  bondholders  for  foreclosure.  So  where  a  statute  con- 
ferred the  right  to  attach  rolling  stock  and  other  personal 
property  of  a  railroad  company,  and  subjected  the  rights 
of  mortgage  creditors  to  those  of  the  attaching  creditors,  it 
was  held  that  the  creditors  entitled  to  the  attachment  might 
pursue  their  remedy,  and  if  it  proved  insufficient  to  pay 
their  claims  they  would  be  preferred  over  mortgage  credit- 

'  Miltenberger  v.  Logansport  R.  R.  ^  Coe  «.  New  Jersey  Midland  R.  R. 

Co.,  106  U.  S.  286.     In  Fosdick  v.  Co.,  27  N.  J.  Eq.  37. 

Schall,  99  U.  S.  235,  it  was  said,  in  ^  Fosdick  t.  Car  Co.,  99  U.  S.  356. 

effect,  that  whether  such  an  order  •*  Strang  v.  Montgomery  &  E.  R.  R. 

should  be  made  would  depend  largely  Co. ,  3  Woods,  613. 

upon  whether  there  has  been  a  di-  ^  Taylor  ®.  P.  &  R.  R.  R.  Co.,  9 

version  of  the  receiver's  income  from  Fed.  Rep.  1. 
his  expenses. 
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ors  for  payment  out  of  the  net  income.'  Creditors  entitled 
to  statutory  liens  under  the  laws  of  a  State  may  present  their 
claims  and  have  their  liens  enforced  in  a  Federal  court, 
whose  receiver  is  in  possession  of  the  property,  with  the 
same  effect  as  if  they  proceeded  in  the  courts  of  the  State  ; 
and  creditors  whose  demands  arose  in  another  State,  and 
which  constitute  equitable  liens  against  the  property,  may 
proceed  in  the  same  way."  When,  however,  conflicting  liens 
are  asserted  by  different  parties,  those  claiming  equitable 
liens  should  not  be  heard  before  the  final  hearing." 


§  374.  Of  the  Liens  of  Judgment  Creditors. — If  creditors  hav- 
ing judgments  are  entitled  to  be  paid  out  of  the  funds  of  the 
railroad,  or  out  of  claims  due  to  it,  they  may  be  paid  in  full 
out  of  the  receiver's  income  in  preference  to  mortgage  bond- 
holders, if  such  funds  and  debts  have  been  appropriated  by 
the  receiver.*  But  when  the  judgment  is  obtained  against 
the  receiver  for  materials  furnished  during  the  receivership, 
or  if  the  cause  of  action  arose  out  of  his  acts  in  operating 
and  managing  the  road,  the  court  may  order  it  to  be  paid 
out  of  the  earnings,  or,  if  necessary,  out  of  the  proceeds  of 
the  foreclosure,  since  the  right  to  priority  depends  not  so 
much  upon  the  fact  that  judgment  has  been  obtained  as 
upon  the  character  of  the  claim."  A  person  who  has  recov- 
ered judgment  against  the  receivers  of  a  railroad  for  injuries 
received  by  him  while  travelling  as  a  passenger  upon  the  road, 
is  not  entitled  to  payment  out  of  the  earnings  of  the  road 
in  preference  to  the  first  mortgage  bondholders,  unless  it  is 
so  provided  by  the  order  of  the  court  placing  the  road  in 
the  possession  of  the  receivers  ;'  but  such  a  judgment  ma} 
• 

J  Poland  V.  Lamoille  Valley  R.  R.     ginia  Midland  &  G.  S.  R.  R.  Co.,  33 
Co.,  52  Vt.  144.  Gratt.  645. 

2  Blair  v.  St.  Louis,  H.  &  K.  R.  R.         ^  Turner  v.  Indianapolis,  B.  &  W. 
Co.,  19  Fed.  Rep.  861.  R.  R.  Co.,  8  Biss.  527. 

^Receivers,  etc.,  v.  Wortendyke,        « Davenport  v.  Receivers  A.  &  C. 
27  N.  J.  Eq.  658.     See  §  342,  mpra.     R.  R.  Co.,  2  Woods,  519.     See  also 

*  Gibert  v.  Washington  City,  Vir-    Hopkins  v.  Connel,  2  Tenn.  Ch.  323. 
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be  paid  out  of  the  net  income  in  preference  to  claims  of 
bondholders  upon  such  income/ 

§  375.  Cases  in  which  Priority  has  Been  Refused. — Courts 
have  refused  to  grant  priority  of  payment  to  persons  having 
claims  for  money  loaned  to  a  railroad  company,  contractors' 
claims  for  construction*  and  for  advances  made  to  complete 
the  construction  of  a  road  when  such  advances  were  not 
made  at  the  request  of  bondholders  or  upon  their  promise.^ 
It  has  also  been  held  that  damages  caused  by  fire  ignited  by 
sparks  from  a  locomotive,  are  not  included  within  the  oper- 
ating expenses  which  have  been  allowed  priority  of  pay- 
ment.* 

§  376.  Preferred  Claims  are  to  be  Paid  Primarily  Out  of  the  Earn- 
ings.— It  is  fairly  to  be  inferred  that  a  mortgagee  in  taking 
his  security  upon  railroad  property,  tacitly  agrees  that  the 
cost  of  carrying  on  the  business  of  the  road  is  to  be  paid 
out  of  its  earnings,  notwithstanding  the  lien  of  his  mort- 
gage. When,  therefore,  a  court  of  equity  directs  that  the 
current  expenses  of  operating  the  road  shall  be  paid  by 
its  receiver  out  of  the  earnings,  the  security  is,  as  to  that 
account,  unaffected.^  So  it  has  been  held  that  the  proceeds 
and  profits  of  the  business  in  the  hands  of  the  receiver 
are  subject,  first,  to  the  charges  of  administration  and  man- 
agement, and  then  to  the  liens  and  trust  in  behalf  of  which 

J  Ex  parte  Brown,  15  S.  C.  518 ;  income  out  of  which  the  mortgagee 
Klein  ®.  Jewett,  26  N.  J.  Eq.  474.  is  entitled  to  be  paid,  while  out  of 
^Addison  v.  Lewis,  75  Va.  701.  possession,  "is  the  net  income  ob- 
3  In  re  Kelly,  5  Fed.  Rep.  846 ;  tained  by  deducting  from  the  gross 
8,  0.,  10  Biss.  151.  earnings  what  is  required  for  neces- 
■*  Hiles  ■».  Case,  14  Fed.  Rep.  141.  saiy  operating    and   managing  ex- 
*  Fosdick  «.  Schall,  99  U.  S.  235.  penses,  proper  equipments  and  use- 
See  also  Oilman  v.  Illinois  &  M.  Tel.  ful  improvements."    As  to  whether 
Co. ,  91  U.  S.  603 ;  American  Bridge  interest    should    be   allowed    upon 
Co.  «.  Heidelbach,  94  U.   S.  798;  claims  which  have  been  given  pri- 
Galveston  R.  R,  Co.  «.  Cowdrey,  11  ority  over  mortgage  indebtedness, 
Wall.  459.     In  Fosdick  «.   Schall,  etc.,  see  Ex  parte  Brown,  18  S.  C. 
mpi-a,  Waite,  Ch.  J.,  said  that  the  87. 
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the  receiver  was  appointed,  and  that  neither  the  railroad 
company  itself,  nor  any  party  whose  claim  is  based  on  the 
company's  rights,  can  demand  any  of  the  income  in  the  re- 
ceiver's hands  until  the  prior  liens  have  been  satisfied.' 

It  has  been  distinctly  held  by  the  Supreme  Court  of  the 
United  States  that  "the  net  earnings  of  the  road  while  in 
possession  of  the  court,  and  operated  by  its  receiver,  are  not 
necessarily  and  exclusively  the  property  of  the  mortgagees, 
but  are  subject  to  the  disposal  of  the  Chancellor  in*  the  pay- 
ment of  claims  which  have  superior  equities,  if  such  be 
found  to  exist.'"*  And,  in  a  later  case,  the  same  high  author- 
ity pronounced  what  may  be  considered  the  rule  as  to  the 
liability  of  the  income  of  property  in  the  hands  of  a  rail- 
way receiver  for  necessary  expenses,  as  follows  : — "  When  a 
Court  of  Chancery,  in  enforcing  the  rights  of  mortgage  cred- 
itors, takes  possession  of  a  mortgaged  railroad  and  thus  de- 
prives the  company  of  the  power  of  receiving  any  further 
earnings,  it  ought  to  do  what  the  company  would  have  been 
bound  to  do  if  it  had  remained  in  possession,  that  is  to  say, 
pay  out  of  what  it  receives  from  earnings  all  the  debts  which 
in  equity  and  good  conscience,  considering  the  character  of 
the  business,  are  chargeable  upon  such  earnings.  In  other 
words,  what  may  properly  be  termed  the  debts  of  the  in- 
come should  be  paid  from  the  income,  before  it  is  applied  in 
any  way  to  the  use  of  the  mortgagees.  The  business  of  a 
railroad  should  be  treated  by  a  court  of  equity  under  such 
circumstances  as  a  '  going  concern,'  not  to  be  embarrassed  by 
any  unnecessary  interference  with  the  relations  of  those  who 
are  engaged  in  or  affected  by  it.'"* 

§  377.  If  the  Income  be  Insufladent,  the  Court  May  Order 
Claims  to  be  Paid  Out  of  the  Corpus. — If,  however,  there  is  no 
income  fund  to  be  found,  after  scrutiny  and  an  opportunity 
has  been  given  opposing  interests  to  be  heard,  priority  for 

'Schutte  V.  Florida  R.  R.  Co.,  3  ^Burnham  v.  Bowen,  111  U.  S. 
Woods,  692,  712.  776,  780  (Waito,  C.  J.). 

«  Hale  V.  Frost,  99  U.  S.  389. 
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necessary  expenses  of  managing  the  trust  may  be  allowed 
out  of  the  corpus  of  the  property  without  the  consent  of  the 
bondholders  secured  by  mortgage  upon  it/  But  in  order  to 
make  the  corpus  liable  for  such  debts  in  preference  to  bond- 
holders, the  priority  must  be  specially  authorized  by  the 
court.  An  order  simply  authorizing  him  to  pay  operating 
expenses  out  of  the  income  is  plainly  insufficient.'^  The  re- 
ceiver himself  cannot  charge  the  corpus  of  the  mortgaged 
property  with  the  payment  of  any  debts  he  may  make.  He 
is  closely  restricted  to  the  income  and  profits  of  the  road 
which  he  operates  and  manages.^  The  extent  to  which  this 
power  of  encroachment  upon  the  corpus  may  be  exercised 
by  the  court  has  not  been  determined.  It  has  been  resorted 
to  in  order  to  enable  a  receiver  "to  raise  money  necessary  for 
the  preservation  and  management  of  the  property  ;"*  to  build 
bridges,^  and  to  complete  the  building  of  an  unfinished  road." 
So,  also,  wages  due  employees  at  the  time  the  receiver  took 
possession,  have  been  directed  to  be  paid  out  of  the  earnings, 
or  out  of  the  trust  property.''  Priority  for  claims  on  ac- 
count of  current  expenses  will  not  be  allowed  unless  special 
equities  are  shown  entitling  the  claimants  to  priority  over 
the  mortgage  indebtedness." 

§  378.  Of  Diversion  of  Income  as  Affecting  Priority. — The 
income  from  operating  the  road  being  thus  primarily  liable 
for  the  necessary  expenses  incurred  by  the  receiver  in  the 

'  Union  Trust  Co.  «.  Illinois  Mid-  « Kennedy  «.  St.  Paul  &  Pacific 

land  R.  R.  Co.,  117  U.  S.  434  (1885).  R.  R.  Co.,  2  Dill.  448 ;  s.  o.,  5  Dill. 

2  Hand  v.   Savannah  &  C.  R.  R.  519. 

Co.,  17  S.  C.  219;  Blair  ??.  St.  Louis,  ''Duncan  «.   Trustees  of    Chesa- 

H.  &  K.  R.  R.  Co.,  22  Fed.  Rep.  peake,  etc.,  R.  R.  Co.,  9  Am.  Ry. 

471.  Rep.  386;  Union  Trust  Co.  •».  Uli- 

sHand  v.  Savannah  &  C.  R.  R.  nois  Midland  R.  R.  Co.,  117  U.  8. 

Co.,  17  S.  C.  219;  Vermont  &  Can-  434  (1885).     But  See,  particularly, 

ada  R.  R.  Co.  ■».  Vermont  Central  Metropolitan  Trust  Co.  v.  Tonawan- 

R.  R.  Co.,  50  Vt.  500.  da  Valley,  etc.,  R.  R.  Co.,  103  N.Y. 

^  Wallace  v.  Loomis,  97  U.  S.  146.  245  (1886),  an  important  decision. 

^  Miltenbergeri).  LogansportR.  R.  « Blair  v.  St.  Louis,  H.  &  K.  R.  R. 

Co.,  106  U.  S.  286.  Co.,  22  Fed.  Rep.  471. 
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management,  the  diversion  of  sucli  income  from  the  pay- 
ment of  such  expenses  for  other  purposes  will  not  be  allow- 
ed. So  the  appropriation  of  the  income  for  the  benefit  of 
the  mortgage  bondholders,  either  in  the  payment  of  interest 
on  their  bonds  or  for  permanent  improvements  upon  the 
property,  will  not  be  permitted  when  debts  for  supplies, 
materials  and  labor  remain  unpaid ;  in  such  case  the  court 
will  restore  to  the  unsecured  creditors  what  has  been  im- 
properly diverted.'  It  is  not  necessary  that  the  diversion 
of  income  be  made  before  the  receiver  was  appointed.  Thus 
where,  while  a  road  was  in  the  hands  of  a  receiver,  the  in- 
come derived  from  its  operation  was  applied  in  payment  for 
additional  grounds  and  rolling  stock  which  enhanced  the 
value  of  the  property  as  a  security,  and  thus  benefited  the 
mortgagees,  debts  for  supplies  furnished  were  made  a  charge 
upon  the  property  after  it  had  been  sold  under  forclosure, 
and  it  was  said  that  such  property  could  be  sold  to  satisfy 
the  charge.' 


'  Fosdick  V.  Schall,  99  U.  S.  235 ; 
Williamson's  Adm'r.  v.  Washington 
City,  Virginia  Midland  &  G.  8.  R.  R. 
Co.,  33  Gratt.  624;  Bumham  v. 
Bowen,  111  U.  S.  776;  Turner  v. 
Indianapolis,  B.  &  W.  R.  Co.,  8 
Biss.  315 ;  Ryan  v.  Hays,  62  Texas, 
42. 

2  Union  Trust  Co.  •».  Soutter,  107 
IT.  S.  591 .  See  also  Bumham  «. Bow- 
en,  111  U.  S.  776,  782,  in  which  Chief 
Justice  Waite  said : — "As  the  diver- 
sion of  the  fund  created  in  equity  a 
charge  on  the  property  as  security 
for  its  restoration,  it  is  clear  that  if 
the  mortgagees  prefer  to  take  the 
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property  under  a  decree  of  strict 
foreclosure,  they  take  it  subject  to 
the  charge  in  favor  of  the  current 
debt  creditor  whose  money  they 
have  got,  and  that  he  can  insist  on 
a  sale  of  the  property  for  his  bene- 
fit, if  they  fail  to  make  the  payment 
without."  In  Langdon  «.  Vermont 
&  Canada  R.  R.  Co.,  54  Vt.  593, 
debts  incurred  by  managers  of  a 
railway,  after  their  discharge  as  re- 
ceivers, under  a  consent  decree,  were 
hold  to  constitute  a  lien  in  the  na- 
ture of  an  equitable  mortgage,  which 
may  be  enforced  by  strict  forecloB- 
ure.    See  also  §  342,  supra. 
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CHAPTER  XI. 

receiver's  CERTIFICATES. 

§  379.  Of  Receiver's  Certificates  Generally. 

§  380.  Of  the  Power  of  the  Courts  of  Chancery  to  Authorize  their  Issue. 

§  381.  The  Reason  for  the  Exercise  of  this  Power. 

§  382.  The  Same  Subject  Continued. 

§  383.  The  Order  Authorizing  the  Issue  Can  Only  be  Made  on  Notice  to 
ail  the  Parties  in  Interest. 

§  384.  The  Order  is  to  be  Strictly  Construed. 

§  385.  For  what  Specific  Purposes  Certificates  May  be  Issued. 
{a)  In  General. 

§  386.  (h)  For  the  Preservation  of  the  Property. 

§  387.  (c)  For  Operating  Expenses. 

§  388.  {d)  For  the  Payment  of  Debts  Due  to  Employees  and  for  Material 
and  Supplies  Incurred  Prior  to  the  Receivership. 

§  389.  The  Same  Subject  Continued. 

§  390.  (e)  For  the  Completion  of  the  Road. 

§  391.  A  Qualification  of  this  Rule. 

§  392.  The  Priority  of  the  Lien  Created  by  the  Certificates. 

§  393.  The  Right  to  Create  Such  a  Priority  Challenged. 

§  394.  The  Same  Subject  Continued. 

§  395.  Statutory  Provisions  in  Reference  to  the  Lien  of  Receiver's  Certifi- 
cates. 

§  396.  The  Negotiability  of  Receiver's  Certificates. 

§  397.  The  Invalidity  of  Certificates   Issued  Irregularly  or  without  Con- 
sideration. 

§  398.  The  Same  Subject  Continued. 

§  399.  Who  May  Question  the  Validity  of  Receiver's  Certificates ;  When 
the  Question  May  be  Raised. 

§  400.  The  Same  Subject  Continued. 

§  401.  The  Payment,  or  Redemption,  of  the  Certificates. 

§  402.  Summary. 

§  379.  Of  Receiver's  Certificates  Generally. — When  a  receiver 
of  the  property  of  a  railroad  company  has  been  appointed, 
pending  the  foreclosure  of  a  mortgage  upon  the  road,  it 
sometimes  may  occur  that,  in  order  to  the  proper  preserva- 
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tion  of  tlie  property,  and  the  regular  and  efficient  manage- 
ment of  the  trust  while  in  the  receiver's  hands,  it  is  neces- 
sary for  him  to  use  money  beyond  the  current  income.  In 
such  a  case,  upon  a  proper  application,  it  is  usual  for  the 
court  to  authorize  him  to  borrow  money  upon  the  credit  of 
the  property.  The  negotiation  of  these  loans  has  given  rise, 
within  recent  years,  to  a  comparatively  new  form  of  security, 
known  as  a  receiver's  certificate.  This  may  be  defined  to 
be  a  non-negotiable  evidence  of  debt,  or  debenture,  issued 
by  authority  of  a  Court  of  Chancery,  as  a  first  lien  upon 
the  property  of  a  debtor  corporation  in  the  hands  of  a  re- 
ceiver. Within  the  past  twelve  or  fifteen  years  these  certifi- 
cates, to  the  amount  of  many  millions  of  dollars,  have  been 
issued,  and  the  courts  are  constantly  authorizing  the  further 
issue  of  them,  ostensibly  for  the  preservation  of  the  prop- 
erty and  in  the  interest  of  the  bondholders,'  but  it  is  be- 
lieved, in  a  majority  of  the  cases  in  which  they  are  issued, 
to  the  hindrance  and  delay  of  a  prompt  foreclosure,  to  the 
impairment  of  the  bondholders'  security,  and  to  the  scandal 
of  the  courts  of  equity. 

§  380.  Of  the  Power  of  the  Courts  of  Chancery  to  Authorize 
their  Issue. — "The  power  of  a  court  of  equity  to  appoint 
managing  receivers  of  such  property  as  a  railroad,  when 
taken  under  its  charge  as  a  trust  fund  for  the  payment 
of  encumbrances,  and  to  authorize  such  receivers  to  raise 
money  necessary  for  the  preservation  and  management  of 
the  property,  and  make  the  same  chargeable  as  a  lien  there- 
on for  its  repayment,  cannot,  at  this  day,  be  seriously  dis- 
puted. It  is  a  part  of  that  jurisdiction,  always  exercised  by 
the  court,  by  which .  it  is  its  duty  to  protect  and  preserve 
the  trust  funds  in  its  hands.  It  is,  undoubtedly,  a  power  to 
be  exercised  with  great  caution  ;  and,  if  possible,  with  the 

'  In  speaking  of  the  exercise  of  the  thority  of  the  courts  when  properly 

power  to  issue  these  certificates  Mr.  exercised  is  highly  beneficial  to  the 

Jones,  in  his  learned  work  upon  Rail-  mortgage      bondholders."       Jones' 

road  Securities,  says:— "This  au-  Railroad  Securities,  page  507. 
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consent  or  acquiescence  of  tlie  parties  interested  in  the 
fund."^  This  is  the  language  of  Bradley,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the 
leading  case  of  Wallace  v.  Loomis,  and  the  rule,  as  here  laid 
down,  is  settled  law,  both  in  the  State  and  Federal  courts  of 
this  country:" — "It  seems  to  be  settled  that  a  court  of  equity 
has  the  power,  in  this  class  of  cases,  to  authorize  its  receiver 
to  issue  certificates  of  indebtedness,  and  make  them  a  first 
lien  upon  the  road,  for  the  purpose  of  raising  funds  to  make 
necessary  repairs  and  improvements.  .  .  .  But  it  is  a 
power  to  be  sparingly  exercised.  It  is  liable  to  great  abuse, 
and,  while  it  is  usually  resorted  to  under  the  pretext  that  it 
will  enhance  the  security  of  the  bondholders,  it  not  unfre- 
quently  results  in  taking  from  them  the  security  they  already 
have,  and  appropriating  it  to  pay  debts  contracted  by  the 
court."^ 

From  the  foregoing  extracts  from  the  opinions  of  the 
judges  it  is  clear  that  the  Courts  of  Chancery  in  this  coun- 
try will  recognize  the  receiver's  right,  in  a  proper  case,  to 
issue  these  certificates,  but  that  the  power  is  regarded  a 
dangerous  one — and  one  very  likely  to  be  abused,  and,  in 
consequence,  to  be  exercised  sparingly  and  with  scrupulous 
regard  to  the  rights  of  the  creditors.  Otherwise  it  is  merely 
a  license  to  do  mischief. 

§  381.     The  Reason  for  the  Exercise  of  this  Power. — It  is  a  set- 

1  Wallace  v.  Loomis,  97  U.  S.  146,  &  Reading  R.  H.  Co.,  7  Fed.  Rep. 

162  (1877).  377  ;  Jerome  'c.  McCarter,  94  U.  S. 

^  Union  Trust  Co.  ??.  Illinois  Mid-  734;    Cowdrey  v.    Railroad  Co.,  1 

land  R.  R.  Co.,  117  U.  S.  434,  458  Woods,  331;  Stanton  v.  Alabama, 

(1886);  Miltenberger  v.  Logansport  etc.,  R.  R.  Co.,  2  Id.  506;  Vermont 

Ry.  Co.,  106U.  S.  286,  309;  Meyer  &  Canada  R.    R.    Co.   v.   Vermont 

V.   Johnston,    53    Ala.   348;     Hoo-  Central  R.  R.  Co.,  49  Vt.  792;  s.  c, 

ver     'c.    Montclair    &     Greenwood  .50  Id.  500,  569. 
Lake  R.    R.  Co.,  29  N.  J.  Eq.  4;         ^  credit    Company    (Limited)  of 

Kennedys.    St.  Paul  &  Pacific  R.  London  «.  Arkansas  Central  R.  R. 

R.   Co.,   2  Dill.  448;    s.  c,   5  Id.  Co.,  15  Fed.  Rep.  46,  49;  s.  c,  23 

519;  Bank  of  Montreal  v.  Chicago,  Am.  Law  Reg.  (N.  S.)  35,  and  see 

Clinton  &  Western  R.  R.  Co.,  48  the  note  thereto  by  Mr.  Adelbert 

Iowa,  518 ;  Taylor  v.   Philadelphia  Hamilton,  pp.  44-49. 
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tied  rule  of  law  that  a  mortgagee  who  takes  possession  un- 
der his  mortgage,  may  expend  upon  the  property  such  sums 
as  are  necessary  to  preserve  it  from  waste  or  deterioration, 
to  the  end  that  his  security  may  not  depreciate  in  value.  In 
the  same  way  a  receiver  of  the  property  of  a  railway  com- 
pany is  justified,  upon  the  general  principles  of  equity  juris- 
prudence, acting  in  reality  on  behalf  of  the  mortgagees,  in 
expending  upon  the  property  such  sums  as  the  mortgagees 
themselves  might  expend,  to  stay  waste  or  destruction.  In 
other  words,  the  bondholders,  as  mortgagees,  have  the  right 
to  maintain  the  property  in  repair  until  the  satisfaction  of 
their  claim.  Accordingly  the  court  will  authorize  the  re- 
ceiver to  use  as  much  of  the  current  revenues  as  is  neces- 
sary to  this  end.  It  is  his  duty,  inasmuch  as  he  is  operat- 
ing a  railway  upon  which  are  devolved,  by  operation  of  law, 
the  obligations  of  a  common  carrier,  to  keep  the  road  in  a 
condition  suitable  and  adequate  to  the  safe  and  rapid  trans- 
portation of  passengers  and  freight.  There  is  upon  this 
ground  a  stronger  reason  for  allowing  a  receiver  of  property 
of  this  sort  to  expend  money  upon  its  maintenance  and 
preservation  than  exists  in  favor  of  such  an  allowance  to  any 
ordinary  mortgagee.  This  reason  is  grounded  in  that  rule 
of  public  economy  which  requires  the  public  highways  to 
fee  kept  in  repair.  The  public  is  entitled  to  protection  in 
the  5ontinued  use  of  the  railway  as  a  king's  highway.  Ac- 
cordingly, upon  this  ground,  when  the  current  revenues  are 
inadequate,  the  receiver  may  borrow  money  upon  the  secu- 
rity of  the  property,  for  the  preservation  of  it. 

§  382.  The  Same  Subject  Continued. — "  If  it  were  not  for  the 
public  quality  belonging  to  them,"  said  Manning,  J.,  in 
Meyer  v.  Johnston,'  "  for  the  injury  that  would  be  done  to 
the  interests  of  whole  communities  that  have  become  de- 
pendant on  a  railroad  for  accommodation  in  a  thousand 
things,  a  Chancellor  might  say  to  the  parties  most  interest- 
ed, unless   you   furnish   means  for  the  protection  of   this 

>  53  Ala.  237,  348. 
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property,  wliicli  does  not  itself  afford  an  adequate  income 
for  the  purpose,  it  may  become  a  dilapidated  and  useless 
wreck.  But  the  inconvenience  and  loss  which  this  would 
inflict  upon  the  population  of  large  districts,  coupled  with 
the  benefit  to  parties  who  perhaps  are  powerless  to  take 
care  of  themselves,  of  preventing  the  rapid  diminution  of 
value,  and  derangement  and  disorganization  that  would  oth- 
erwise result,  seem  to  require,  not  for  the  completion  of  an 
unfinished  work,  or  the  improvement,  beyond  what  is  neces- 
sary for  its  preservation,  of  an  existing  one,  but  to  keep  it 
up,  to  conserve  it  as  a  railroad  property,  if  the  court  has 
been  obliged  to  take  possession  of  it,  that  the  court  should 
borrow  money  for  that  purpose,  if  it  cannot  otherwise  do  so 
in  sufficiently  large  sums,  by  causing  negotiable  certificates 
of  indebtedness  to  be  issued,  constituting  a  first  lien  on  the 
proceeds  of  the  property  and  redeemable  when  it  is  sold  or 
disposed  of  by  the  court.'" 

§  383.  The  Order  Authorizing  the  Issue  Can  Only  be  Made  on 
Notice  to  all  the  Parties  in  Interest. — It  is  fundamental  that  an 
order  for  the  issue  of  the  certificates  can  be  lawfully  made 
only  after  due  notice  to  all  the  parties  in  interest  and  after 
a  full  hearing,  all  parties  being  represented,  as  to  the  neces- 
sity or  propriety  of  the  expenditure  proposed.^ 

A  notice  to  the  trustees  of  the  mortgage  is,  however,  no- 
tice to  the  bondholders.  The  bondholders  are  represented 
by  the  trustees,  and  if  the  trustees  were  parties  to  the  fore- 
closure suit,  and  had  due  notice  of  the  application,  and 
made  no  objection  to  its  being  granted,  the  bondholders 
cannot  be  heard  to  claim  a  want  of  notice.  So  far  as  con- 
cerns the  power  of  the  court  to  act  in  making  the  order,  and 

'  In  the  luminous  opinion  in  this  be  complete  without  a  careful  read- 
case  the  whole  law  of  receiver's  cer-  ing  of  this  case, 
tificates  is  canvassed,  and  in  the  ex-  ^  Ex  parte  Mitchell,  12  S.  C.  83  ; 
cellent  briefs  of  counsel,  included  in  Meyer  •».  Johnston,  53  Ala.  237,  349 ; 
the  report,  there  is  an  exhaustive  col-  "Wallace  v.  Loomis,  97  U.  S.  146, 
lection  of  the  authoritios  down  to  163.  Cf.  Union  Trust  Co.  v.  Illi- 
the  year  1875,  when  the  case  was  re-  nois  Midland  R.  R.  Co.,  117  U.  S. 
ported.    No  study  of  the  subject  can  434,  463. 
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SO  far  as  the  interests  of  third  persons  acting  upon  the  faitli 
of  it  might  be  affected,  the  notice  to  the  trustees  is  notice  to 
all  the  bondholders.* 

§  384.  The  Order  is  to  be  Strictly  Construed. — The  validity 
of  the  certificate  depending  wholly  upon  the  order  of  the 
court,  whose  officer  the  receiver  is,  it  is  held  that  the 
terms  of  the  order  are  to  be  strictly  construed.  The  certifi- 
cate must  be  issued  precisely  as  the  order  provides — and 
for  the  express  i3urpose  proposed.  The  force  and  intent  of 
the  order  are  not  to  be  extended  by  implication.''  Accord- 
ingly, where  an  order  appointing  a  receiver  of  a  railroad 
company,  authorized  him  to  issue  certificates  "for  money 
borrowed,  material  furnished  or  labor  performed,"  such  cer- 
tificates to  be  treated  as  receiver's  indebtedness,  and  to  con- 
stitute'a  first  lien  on  the  road,  it  was  held  that  the  receiver 
was  not  authorized  to  issue  certificates  in  payment  for  mate- 
rial until  it  had  been  furnished,  and  that  certificates  issued 
for  material  contracted  to  be  delivered,  but  which  in  fact 
never  was  delivered,  were  void,  and  that,  inasmuch  as  they 
recited  upon  their  face  that  they  were  issued  under  an  order 
of  the  court,  "  whether,  under  the  order,  the  receiver  had 
the  power  to  issue  negotiable  securities,  or  for  property 
agreed  to  be  delivered  at  a  future  day,  were  legal  questions 
which  the  plaintiff  was  bound  to  determine  at  his  peril.'" 
Neither  can  certificates  be  lawfully  issued  at  a  higher  rate  of 
interest  than  that  allowed  by  law.* 

§  385.  For  what  Specific  Purposes  Certificates  may  he  Issued. 
(a)  In  General. — The  rule  of  first  and  essential  consequence 
upon  this  point  ought  to  be  that  the  expenditure  contempla- 

'  Wallace  v.  Loorais,  97  U.  S.  146,  ^  Bank  of    Montreal  v.   Chicago, 

163;    Union  Trust  Co.   v.   Illinois  Clinton  &  W.  R.  R.  Co.,  48  Iowa, 

Midland  R.  R.  Co.,  117  U.  S.  434,  518,  524.     CJf.  Bank  of  Montreal  v. 

463.  Thayer,  7  Fed.  Rep.  622. 

'^  See  Tennessee    v.   Edgefield    &  *  Meyer  v.  Johnston,  53  Ala.  237, 

Kentucky  R.  R.  Co. ,  6  Lea,  353.    Of.  351. 
Newbold  v.  Peoria  &  Springfield  R. 
R.  Co.,  6  Bradw.  367. 
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ted  is  absolutely  necessary  in  order  to  preserve  tlie  prop- 
erty from  destruction  or  serious  injury.  This  was  the  pre- 
tense upon  which  the  issue  of  receiver's  certificates  was  at 
first  attempted  to  be  justified,  and  in  the  earlier  cases  it  will 
be  found  to  have  been  always  the  reason  assigned.  But, 
latterly  the  courts  have  shown  a  tendency  to  relax,  little  by 
little,  somewhat  of  the  strictness  of  this  rule,  and  to  author- 
ize the  issue  of  these  debentures  for  a  variety  of  purposes. 
The  Supreme  Court  of  the  United  States,  speaking  gener- 
ally, has  held  that  they  may  lawfully  be  authorized  "  to  raise 
money  necessary  for  the  preservation  and  management  of 
the  property.'"  "  No  limit,"  says  Mr.  High,'  "  has  been  fixed 
as  to  the  purposes  for  which  receiver's  certificates  may  be 
issued,  other  than  that  they  shall  be  germane  to  the  objects 
of  the  receivership,  and  necessary  to  the  proper  administra- 
tion of  the  trust."  The  just  criterion  of  the  propriety  of 
the  issue  of  receiver's  certificates  ought  to  be  the  neces- 
sity of  the  expenditures  for  which  it  is  proposed  to  raise 
means  f  and  beyond  this  the  courts,  at  least  in  theory,  do 
not  seem  inclined  to  go."  In  succeeding  sections,  however, 
the  consideration  in  detail  of  the  cases  in  which  certificates 
have  been  authorized  will  go  far  to  show  that  in  practice  the 
courts  have  exercised  their  power  in  this  respect  very  lib- 
erally. 

§  386.  (b)  For  the  Preservation  of  the  Property. — A  mortga- 
gee in  possession  may  expend  upon  the  mortgaged  property 
such  sums  as  are  necessary  to  his  own  protection.  He  is 
entitled  to  keep  his  security  unimpaired.  In  accordance 
with  this  principle  we  find  that,  in  a  case  where  it  appeared 
by  the  report  of  the  receiver  that  the  railroad  property 
was  in  such  need  of  repairs  that  it  could  not  be  operated  with 
safety  to  the  travelling  public,  the  c(5urt,  authorized  the  re- 

'  Wallace  v.  Loomis,  97  U.  S.  146,  533  et  seq.  •  Cowdrey  v.  Galveston, 

163.  etc.,  R.  R.  Co.,  1  Woods,  381. 

2  High  on  Receivers  (2nd  edition),  ^  gh^w  v.  Railroad  Co.,  100  U.  S. 
§  398  (d).  605,   612 ;    Meyer  v.   Johnston,   53 

3  Jones  on  Railroad  Securities,  §  Ala.  237,  348. 

317 


§   386  LAW   OF  KECEIVERS.  [CHAP.   XI. 

ceiver  to  make  the  repairs  and — the  current  income  not  be- 
ing sufficient — to  issue  receiver's  certificates  of  indebtedness 
therefor,  and  declared  the  expenditure  to  have  been  incur- 
red for  the  benefit  and  protection  of  the  property/  Again 
the  issue  of  certificates  has  been  authorized  for  the  purpose 
of  putting  the  road  in  repair,  and  for  its  operation  and  for 
the  purchase  of  such  rolling  stock  as  was  necessary.^  The 
receiver  may  be  authorized  to  borrow  money  upon  his  certifi- 
cates "  not  for  convenience  or  ornament ;  not  to  lay  out  money 
in  ways  not  essential  to  the  preservation  of  the  property,  al- 
though the  court  may  think  the  value  of  it  will  be  thus  in- 
creased ;  not  for  the  completion  of  an  unfinished  work,  or 
the  improvement,  beyond  what  is  necessary  for  the  preserva- 
tion of  an  existing  one — but  to  keep  it  up,  to  conserve  it  as 
a  railroad  property  pending  litigation."^  It  is,  however,  in 
Pennsylvania,  a  question  whether  the  court  has  the  power 
to  grant  receivers  of  a  railroad,  authority  to  create  a  car-trust 
loan  to  provide  for  the  rolling  stock  and  equipments  of  the 
road,  when  the  income  of  the  road  is  sufficient  to  meet  the 
expense,  the  income  being  applied  instead  to  pay  interest 
to  bondholders.  The  judge  said : — "  To  the  extent  that  the 
earnings  of  the  road  are  required  to  keep  it  up,  in  stock  and 
equipments,  and  to  preserve  the  property,  the  receivers  have 
authority  so  to  apply  it ;  but  to  borrow  money  to  enable 
them  to  continue  to  pay  interest  to  bondholders  I  consider 
unwise."* 

'  Hoover  v.   Montclair  &  Green-  v.  Johnston,  53  Ala.  237,  346 ;  Je- 

woodLakeR.  R.  Co.,  29  N.  J.  Eq.  rome  v.   McCarter,   94  U.  S.  734; 

4;  Credit  Co.  (Limited)  of  London  Bank  of  Montreal  v.  Chicago,  etc., 

T.  Arkansas  Central  R.  R.  Co.,  15  R.  R.  Co.,  48  Iowa,  518;  Bartons. 

Fed.  Rep.  46.  Barbour,  104  U.  S.  126 ;  Union  Trust 

2  Vermont  &  Canada  R.  R.  Co.  v.  Co.  v.  Chicage,  etc.,  R.  R.  Co.,  7 

Vermont  Central  R.  R.  Co.,  50  Vt.  Fed.  Rep.  513 ;   Turner  v.  Peoria, 

500,  569;  Wallace  «.  Loomis,  97  U.  etc.,  R.  R.  Co.,  95  111.  134;  Swann 

S.  146,  162.     Of.  Union  Trust  Co  v.  v.  Clark,  110  U.  S.  602. 
Chicago  &  Lake  Huron  R.  R.  Co.,        ^ In  re  Philadelphia  &  Reading  R. 

7  Fed.  Rep.  513.  R.  Co.,  14  Phila.  501,  502;  8.  o., 

*"  The  Doctrine  of  Receiver's  Cor-  sub  nom. ,  Taylor  v.  Philadelphia  & 

tificates,"  by  R.  F.  Stevens,  jr.,  23  Reading  R.  R.  Co.,  9  Fed.  Rep.  1. 
Cent.  Law  Jour.  340,  citing  Meyer 
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§  387.  (c)  For  Operating  Expenses. — It  is  the  receiver's  duty 
— indeed  his  principal  duty — pending  the  foreclosure  pro- 
ceedings, and  while  the  property  is  in  his  hands,  to  operate 
the  road.  This  is  required  not  only  by  the  duty  which  is 
owed  to  the  public,  but  also  by  a  proper  regard  to  the  in- 
terests of  the  bondholders.  In  order  to  be  of  any  value  as 
a  security  for  their  advances  the  road  must  be  kept  a  "  going 
concern."  The  receiver  may,  therefore,  properly  issue  cer- 
tificates to  meet  operating  expenses,  in  default  of  sufficient 
current  income  ;'  to  procure  necessary  rolling  stock,  machin- 
ery, and  supplies  f  to  pay  off  tax  liens  upon  the  property,' 
or  to  replace  earnings  diverted  from  operating  expenses  and 
ordinary  repairs."  So,  also,  where  it  was  necessary  to  in- 
sure the  safety  of  the  trains,  that  a  portion  of  the  track  which 
had  been  hastily  built  should  be  relaid  in  a  substantial 
manner,  the  receiver's  certificates  to  meet  the  expense  were 
approved.^  And,  in  another  case,  where  the  receivers  found, 
upon  taking  possession  of  the  property,  that  several  loco- 
motives were  in  use  by  the  company,  under  a  lease  from  the 
maker,  for  which  the  rent  was  unpaid,  they  were  authorized 
to  issue  certificates  to  pay  the  rent." 

§  388.  (d)  For  the  payment  of  Debts  Due  to  Employees  and 
for  Material  and  Supplies  Incurred  Prior  to  the  Receivership. — 
There  is  to  be  found  some  authority  for  the  rule  that  a  re- 

'  Turner  ®.  Peoria,  etc.,  R.  R.  Co.,  Taylor  d.  Philadelphia,  etc.,  R.  R. 

95  111.  134 ;  Stanton  v.  Alabama,  etc. ,  Co. ,  7  Fed.  Rep.  377. 

R.  R.  Co.,   2  Woods,   506;   Meyer  "  xjnion  Trust  Co.  «.  Illinois  Mid- 

V.    Johnston,    53     Ala.    237,    346  ;  land  R.  R.  Co.,  117  U.  S.  434. 

Hoover®.  Montclair,  etc.,R.  R.  Co.,  ^  Stanton  v.   Alabama  &  Chatta- 

29  N.  J.  Eq.  4;   Swann  v.  Clark,  nooga  R.   R.   Co.,   2  Woods,   506; 

110  U.  S.  602.    But  see  Metropolitan  Credit  Co.   (Limited)  of  London  v. 

Trust  Co.  V.  Tonawanda  Valley,  etc. ,  Arkansas  Central  R.  R.  Co. ,  15  Fed. 

R.  R.  Co.,  103  N.  y.  245.  Rep.  46.     Cf.  Barton®.  Barbour,  104 

2  Swann  ®.  Clark,  110  U.  S.  602.  U.  S.  126. 

But  see  In  re  Philadelphia  &  Read-  « Coe  v.  New  Jersey  Midland  R.  R. 

ing  R.  R.  Co.,  14  Phila.  501.  Co.,  27  N.  J.  Eq.  37.    See  also  Tur- 

3  Union  Trust  Co.  ■».  Illinois  Mid-  ner  v.  Peoria  &  Springfield  R.  R. 
land  R.  R.  Co.,  117  U.  S.  434 ;  Hum-  Co.,  95  111.  134. 


phrey  v.  Allen,   101  111.   490.     Cf. 
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ceiver  may  be  allowed  to  issue  certificates  in  payment  for 
labor,  materials,  supplies  and  taxes  upon  the  property  due 
prior  to  his  appointment/  But  in  New  York,  in  a  recent 
case,  wherein  the  issue  was  fairly  presented,  the  Court  of 
Appeals  held — reversing  the  lower  court — that  a  court  in 
that  State  had  no  power  to  authorize  a  receiver  to  pay,  or 
to  issue  his  certificates  of  indebtedness  in  payment  for  labor 
and  services  in  operating  the  road  prior  to  his  receivership, 
and  to  make  the  certificates  so  issued  a  lien  prior  to  the 
mortgage/  In  passing  upon  this  point  the  court  said : — 
"Notwithstanding  the  argument  of  the  respondent's  coun- 
sel, we  are  unable  to  discover  any  principle  upon  which  the 
claims  of  the  employees,  for  labor  performed  before  the  ap- 
pointment of  the  receiver,  can  be  so  extended  as  to  diminish,  or 
impair  or  postpone  the  lien  of  the  mortgage  for  the  enforce- 
ment of  which  the  action  is  brought,  or  the  lien  of  the  mort- 
gage set  up  by  the  Farmers'  Loan  and  Trust  Company.  Both 
are  prior  in  point  of  time  to  the  respondent's  claims,  and  we 
are  referred  to  no  statute  which  displaces  them." 

This  is,  in  the  absence  of  a  statutory  regulation  of  the 
matter,  it  is  believed,  the  correct  rule.  There  is,  however, 
a  statute  in  New  York  by  which  a  different  relation  is  es- 
tablished between  the  receiver  of  an  insolvent  railroad  cor- 
poration and  its  employees — and  under  which  the  receiver 
is  obliged  to  pay  the  wages  of  the  employees  in  preference 
to  all  other  debts  or  claims,  no  distinction  being  made  be- 
tween wages  earned  before  and  those  earned  after  the  ap- 
pointment." 

§  389.  The  Same  Subject  Continued. — Where,  upon  an  ap- 
plication for  the  distribution  of  the  surplus  moneys  arising 
upon  the  foreclosure  of  a  mortgage,  subject  to  which  the 
Eockaway  Beach  Improvement  Company  had  purchased  the 

'  Humphreys  v.  Allen,  101  111.  490 ;  N.Y.  245 (1886),  8.  c,  1  Ry.  &  Corp. 

Taylor  «.  Philadelphia  &  Reading  R.  L.  J.  65;   reversing  s.  o,,40  Hun, 

R.  Co.,  7  Fed.  Rep.  377.  80  (1885). 

^  Metropolitan  Trust  Co.  v.  Tona-        "  Laws  of  New  York,  1885,  chap, 

wanda  Valley,  etc.,  R.  R.  Co.,  103  376. 
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mortgaged  premises,  it  appeared  that  after  the  purchase,  and 
in  April,  1880,  the  company  executed  a  mortgage  on  the  same 
property  to  one  Soutter,  trustee,  to  secure  the  payment  of 
certain  bonds  ;  that  in  August,  1880,  the  company  becoming 
embarrassed,  one  Attrill,  a  large  stockholder,  brought  an  ac- 
tion against  it,  to  which  neither  the  trustee  of  the  mortgage 
nor  the  holders  of  bonds  thereunder,  were  made  parties, 
praying  for  the  appointment  of  a  receiver  and  the  dissolu- 
tion of  the  company.  An  order  having  been  made  in  this 
action  appointing  a  receiver,  and  thereafter  ex  parte  orders 
being  made  authorizing  the  receiver  to  borrow  a  large 
sum  to  pay  wages  due  the  workmen,  and  to  issue  certifi- 
cates therefor,  such  certificates  to  be  a  first  lien  upon  all 
the  property  of  the  company,  and  to  have  priority  over 
the  mortgage  to  Soutter,  it  was  held  that  there  was  no  prin- 
ciple upon  which  the  claims  of  employees  for  labor  per- 
formed, before  the  receiver  was  appointed,  could  be  so  ex- 
tended as  to  impair  or  postpone  the  lien  of  the  mortgage, 
and  that  afiidavits  showing  that  the  property  was  in  danger 
of  being  destroyed  by  the  unpaid  workmen  unless  such  cer- 
tificates were  issued,  did  not  authorize  the  court  to  make  the 
order.  The  court  said  : — "  After  a  careful  examination  of  the 
case  we  think  that  the  weight  of  authority  is  not  of  an  order 
which  sets  aside  liens  to  the  advantage  of  a  general  creditor ; 
that  it  is  only  the  income  of  the  property  which  courts  ap- 
ply to  the  payment  of  current  expenses  before  the  mortgage 
debt  is  paid;  that  it  is  not  right  to  entirely  displace  the 
lien.  There  were  no  earnings,  and  there  are  no  receiver's 
certificates  which  have  a  right  of  payment  before  the  Sout- 
ter mortgage."' 

§  390.  (e)  For  the  Completion  of  the  Road.— The  Supreme 
Court  of  the  United  States  has  approved  of  receiver's  cer- 
tificates that  were  issued  to  pay  for  finishing  a  canal,  in  aid  of 
which  the  government  had  made  a  grant  of  land,  conditioned 

'  Raht   V.  Attrill,  42  Hun,  414,  418  (1886),  citing  Bumham  «.   Bowen, 
lllU.  S.,776,  782. 
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upon  the  completion  of  the  canal  within  a  fixed  time,  saying, 
per  Strong,  J.: — "Hence  there  was  a  necessity  for  making 
the  order  which  the  court  made,  a  necessity  attending  the 
administration  of  the  trust  which  the  court  had  undertaken. 
The  order  w^as  necessary  alike  for  the  lien  creditors  and  for 
the  mortgagors.'" 

And  where  it  appeared  that  it  was  necessary  to  complete 
a  portion  of  the  road  in  order  to  secure  a  land  grant,  which 
was  a  material  part  of  the  security  of  the  bondholders,  Mr. 
Justice  Dillon,  sitting  at  Circuit,  authorized  the  receiver  to 
borrow  money  and  complete  the  road  within  the  prescribed 
time.  "It  is  manifest,"  he  said,  "that  unless  a  receiver  is 
appointed  no  further  work  will  be  done  on  the  extension 
lines,  and  that  the  land  grant,  which  is  the  only  security  of 
any  considerable  value  which  the  plaintiffs  and  the  other 
bondholders  have  for  their  large  advances,  will  lapse  and  be 
wholly  lost.  In  order  to  save  this  land  grant  the  road  must 
be  completed  by  December  3d,  ensuing,  and  it  seems  to  me 
that  the  exigencies  of  the  case  are  such  as,  under  the  cir- 
cumstances, to  Avarrant  the  court,  upon  the  application  of 
the  parties  chiefly  interested,  to  appoint  a  receiver  and 
clothe  him  with  the  authority  desired.'" 

In  Iowa,  also,  the  court  of  last  resort  has  approved  of  the 
issue  of  certificates  by  a  receiver  for  the  purpose  of  com- 
pleting and  building  certain  portions  of  the  road  in  his 
hands,  at  the  rate  of  $8,000  per  mile  upon  the  whole  road 
completed  and  to  be  completed,  making  the  outlay  a  first 
lien  upon  the  property.'' 

'Jerome  v.  McCarter.   94  U.    S.  ^Bank  of    Montreal   v.  Chicago, 

734,738.  Clinton,   etc.,   R.  R.   Co.,  48  Iowa, 

'Kennedy  v.  St.   Paul  &  Pacific  518;    Ace.  Gibert    v.   Washington, 

R.  R.  Co.,  2  Dill.  448;  8.  o.,  5  Dill.  Virginia  Midland,  etc.,   R.  R.  Co., 

nid.     The  form  of  the  order  in  this  33  Gratt.   586,   645  ;     Southerland, 

case  may  well  be  consulted;    it  is  trustee,  etc.,  ■».  Lake  Superior  Ship 

said  by  Mr.  Jones  to  be  *'  most  care-  Canal  R.  R.  &  Iron  Co.  (U.  S.  Dist. 

fully  drawn."    Jones  on   Railroad  Ct.   Mi'ch.    E.   D. ),   MS.,   cited    in 

Securities,  §  535,   n.     See  also  Je-  Meyer©.  Johnston,  53  Ala.  237,  338; 

rome  v.  McCarter,  94  U.  S.  734,  to  Ilyde  d.  Sodus  Point,   etc.,  R.   R. 

which  reference  is  made  supra.         ^  Co.  (N.  Y.  Sup.  Ct.),  M'^   ^-^ 
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§  391.  A  aualification  of  this  Rule. — In  Shaw  v.  Railroad 
Company'  it  is  held  that,  except  under  very  extraordinary 
circumstances,  the  power  of  the  court  ought  never  to  be  ex- 
ercised to  enable  the  trustees,  where  the  road  is  unfinished, 
to  borrow  money  by  means  of  a  receiver's  certificate,  which 
create  a  paramount  lien  upon  the  property,  in  order  to  com- 
plete the  work.  In  the  opinion  Waite,  C.  J.,  said : — "  The 
power  of  the  courts  ought  never  to  be  used  in  enabling  rail- 
road mortgagees  to  protect  their  securities  by  borrowing 
money  to  complete  unfinished  roads,  except  under  extraor- 
dinary circumstances.  It  is  always  better  to  do  what  was 
done  here  whenever  it  can  be,  that  is  to  say,  reorganize  the 
enterprise  on  the*  basis  of  existing  mortgages  as  stock,  or 
something  which  is  equivalent,  and  by  a  new  mortgage, 
with  a  lien  superior  to  the  old,  raise  the  money  which  is 
required',  without  asking  the  courts  to  engage  in  the  busi- 
ness of  railroad  building."  And  in  another  case,  in  speak- 
ing to  this  point,  it  is  aptly  said: — "It  is  no  part  of  the 
duty  of  a  Court  of  Chancery  to  build  railroads,  and  the 
assent  of  all  parties  interested  in  the  property  cannot  make 
it  one."^ 

It  is  plain  that  an  unlimited  exercise  of  power  by  the 
court  in  this  direction  would  amount  to  improving  the  mort- 
gagor out  of  his  property.'  Accordingly  the  court  will  con- 
strue strictly  an  authority  granted  to  the  receiver  to  construct 
a  road,  and  a  mere  authority  to  borrow  money  to  build  will 
not  authorize  the  receiver  to  contract  for  municipal  aid  in 
the  work.*  And  an  issue  of  certificates  for  such  a  purpose 
in  excess  of  the  amount  authorized,  is  beyond  the  power  of 
the  receiver,  and  the  certificates  are  void.** 

'  100  U.  S.  605,  612.  Secor  v.  Toledo,  Peoria  &  Warsaw 

'^Credit  Co.  of  London  «.  Arkan-  R.  R.  Co.,  7  Biss.  513. 

sas  Central  R.  R.  Co.,  15  Fed.  Rep.  ^  Sandon  ■».  Hooper,  6  Beav.  246  ; 

46.     To  the  same  effect  see  Ver-  2  Jones  on  Mortgages,  §  1126. 

mont  &  Canada  R.  R.  Co.  v.  Ver-  "  Smith  v.  McCullough,  104  U.  S. 

mont   Central  R.   R.    Co.,   50  Vt.  25,29. 

500,  569;  8.   o.,  46  Id.  792,  and  cf.  ^  jq^ewbold  v.  Peoria  &  Springfield 

R.  R.  Co.,5Bradw.  367. 
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§  392.  The  Priority  of  the  Lien  Created  by  the  Certificates. — 
Receiver's  certificates  are,  as  a  rule,  expressly  declared,  by 
the  order  of  the  court  under  which  they  are  issued,  to  be  a 
first  lien  upon  the  entire  property,  income  and  franchises  of 
the  road.  There  has  been,  therefore,  but  little  litigation 
thus  far  upon  this  point.  The  theory  of  the  matter  is  this  : — 
The  expenditure  is  necessary  to  preserve  the  property ;  the 
mortgagee  assents  to  the  expenditure ;  the  court  orders  it  to 
be  made;  it  is,  therefore,  properly  a  lien  prior  to  the  mort- 
gage, and  must  be  paid  first.  These  facts,  or  some  others 
equivalent  thereto,  and  the  order  of  the  court  declaring  the 
lien,  are  usually  recited  in  the  body  of  the  certificate  itself. 
The  power  of  a  court  of  equity  to  auth6rize  the  issue  of 
certificates  by  the  receiver,  and  to  make  them  a  first  lien 
upon  the  property,  payable  before  the  first  mortgage  bonds, 
is  not  questioned  in  any  of  the  cases  in  our  State  or  Fed- 
eral reports.  It  has  been  expressly  upheld  in  many  leading 
cases.' 

Thus,  in  a  leading  case,  it  was  held  that,  where  a  railroad 
and  its  appurtenances  are  in  the  hands  of  a  receiver,  to  be 
preserved  and  operated,  the  court  having  charge  thereof, 
must  possess  the  power,  after  the  notice  to  and  hearing  of 
the  parties  interested,  to  allow  the  issue  even  of  negotiable 
certificates  of  indebtedness  creating  a  first  lien,  when  this 
is  necessary  to  raise  money  for  the  economical  management 
and  conservation  of  the  property,  until  it  shall  be  disposed 
of;  and  the  proper  mode  of  objecting  to  any  order  authoriz- 
ing such  issue  is  by  application  to  the  Chancellor  to  vacate 
and  set  it  aside.''  And,  again,  by  the  Supreme  Court  of  the 
United  States,  in  a  recent  case,  the  position  is  taken  that, 
where  receiver's  certificates  are  issued  for  necessary  repairs, 

'  Credit  Co.,  of  London?).  Arkan-  Stanton  v.  Alabama,  etc.,  R.  R.  Co., 

sas  Central  R.  R.  Co.,  15  Fed.  Rep.  2  Woods,  506 ;  Hoover  v.  Montclair 

46;  Wallace®.   Loomis,   97  U.  S.  «fe  Greenwood  Lake  R.  R.  Co.,  29  N. 

146,  162;  Miltenberger  v.   Logans-  J.  Eq.  4. 

port  R.  R.  Co.,  106  U.  S.  286,  309;        « Meyer  v.  Johnston,  53  Ala.  237, 

Union  Trust  Co.  v.  Illinois  Midland  350. 
R.   R.  Co.,  117  U.  S.  434,  451,  454; 
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or  to  pay  tax  liens,  or  to  replace  earnings  diverted  from  pay- 
ing for  operating  expenses  and  ordinary  repairs,  they  create 
a  lien,  prior  to  the  bonds,  on  the  corpus  of  the  property ;  and, 
further,  that  the  holders  of  interest-bearing  receiver's  cer- 
tificates, taken  within  the  limit  of  discount  allowed  by  the 
court  in  the  order  authorizing  the  certificates  to  be  issued, 
are  entitled  to  the  face  of  the  certificates  and  the  interest.' 
We  find,  therefore,  that  the  courts  do  not  hesitate  to  cre- 
ate these  liens  upon  mortgaged  property,  and  that  the  legal- 
ity and  validity  of  receiver's  certificates,  as  first  liens,  are 
not  disputed  in  the  reported  cases."  If,  however,  prior  en- 
cumbrancers do  not  assent  to  the  lien  of  the  receiver's  cer- 
tificates they  must  be  made  expressly  subject  to  the  prior 
mortgages.^ 

§  393.  The  Right  to  Create  Such  a  Priority  Challenged. — Con- 
ceding the  fight  of  a  court  of  equity  in  these  cases  to  cre- 
ate a  prior  lien  upon  property  already  subject  to  a  mortgage, 
where  there  is  a  unanimous  consent  by  the  mortgage  bond- 
holders that  it  be  done,  it  still  remains  true  that  the  creation 
of  such  a  lien  in  the  manner  in  which  this  procedure  con- 
templates, and  to  the  extent  to  which  our  courts  have  car- 
ried the  practice,  "  marks,"  in  the  language  of  Mr.  High, 

I  Union  Trust  Co.  v.  Illinois  Mid-  Wall.    203 ;    Douglas  «.   Cline,    12 

land  R.  R.  Co.,  117  U.  S.  437.  Bush,  608  ;  Tomney  «.  Spartenburg, 

2 Upon    the  general    question   of  etc.,   R.   R.   Co.,   4  Hughes,   640; 

priority  in  these  cases,  see  Dunham  Kelly  v.   Receiver  of    Green  Bay, 

V.  Cincinnati,  etc.,  R.  R.  Co.,  1  Wall,  etc.,  R.  R.  Co.,  10  Biss.  151  ;  s.  c, 

254 ;     Huidekoper    «.    Locomotive  5  Fed.   Rep.    846 ;    Calhoun  «.   St. 

Works,  99  U.  S.  258;  Denniston  v,  Louis,  etc.,  R.  R.  Co.,  9  Biss.  330 : 

C.  A.  &  St.  L.   R.  R.  Co.,  4  Biss.  Ellis®.  Boston,  Hartford  &  Erie  R. 

414;  Duncan  «.  Mobile  &  Ohio  R.  R.  Co.,  107  Mass.  28;  Coe  t\  C.  P. 

R.   Co.,   2  Woods,    542;  Brown  v.  &  L  R.   R.  Co.,  10  Ohio  St.  372; 

Erie  Ry.    Co.,   19  How.  Prac.  84;  Gurney  ■».  Atlantic,  etc.,  R.  R.  Co., 

Vatable  v.  New  York,  etc.,  R.  R.  58  N.  Y.   358;  Union  Trust  Co.  v. 

Co.,  96  N.  Y.  49  ;   Turner  «.  Indian-  New  York,  etc.,  R.  R.  Co.,  25  Fed. 

apolis,  etc.,  R.  R.  Co.,  8  Biss.  '315  ;  Rep.  803. 

Atkins  tJ.  Petersburgh  R.  R.  Co.,  3        ^ In    re    United     States    Rolling 

Hughes,   307;    Davis  v.   Gray,    16  Stock  Co.,  55  How.  Prac.  286. 
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"  the  extreme  limit  which  courts  of  equity  have  thus  far  at- 
tained in  the  exercise  of  their  extraordinary  jurisdiction.'" 

In  theory  the  outlay  contemplated  is  for  the  benefit  of  the 
mortgagee,  and  he  is  assumed  to  consent  to  the  creation  of 
the  lien.  Where  both  these  elements  enter  into  the  case 
the  lawfulness  of  the  issue  is  not  questioned.  But,  practi- 
cally, the  proceeds  of  the  certificates  are  employed  to  pay 
for  many  things  not  for  the  benefit  of  the  mortgagee,  or  the 
preservation  of  his  security,  and  his  consent  is  only  colora- 
ble and  constructive.  If  the  .trustee  have  notice  and  do  not 
oppose  the  motion,  the  bondholder,  though  he  object  never 
so  strenuously,  will  be  held  to  assent.  The  school-boy  creeps 
like  snail  unwillingly  to  school.  In  some  sense  he  goes 
voluntarily,  but  he  goes  because  he  cannot  stay  away.  He 
goes  voluntarily,  and  so  consents  to  go,  because  he  is  com- 
pelled and  cannot  make  a  successful  resistance.  In  a  ma- 
jority of  cases  where  receiver's  certificates  are  made  a  prior 
lien  upon  railroad  property  some  portion,  at  least,  of  the 
holders  of  the  senior  liens  give  no  more  voluntary  consent 
to  the  issue  than  this.  They  assent  because  it  is  idle  to  op- 
pose. 

Now,  nothing  is  clearer  than  that  this  impairs  the  obliga- 
tion of  the  contract  between  mortgagor  and  mortgagee. 
What  the  State  cannot  do,  and  what  the  Federal  government 
must  not  do,  a  Court  of  Chancery  ought  to  hesitate  to  do." 

§  394.  The  Same  Sulaject  Continued. — It  cannot  be  serious- 
ly questioned  that  the  exercise  of  this  power  by  the  courts 
impairs,  quoad  hoc,  the  obligation  of  the  mortgage  contract, 
and,  in  practice,  it  is  notorious  that  it  frequently  diverts  a 
large  portion  of  the  mortgage  security.^     It  is  little  short  of 

'High  on  Receivers  (2d  Ed.),  §  Pease    Receiver     case,     and    elso- 

398,  c.  where,  is  reported  to  have  express- 

*  Cf.  Jones  on  Railroad  Securities,  ed  himself  strongly  against  the  prac- 

§  539.  tice    of    issuing    receiver's    certifi- 

^The  late  Judge  Baxter,  of    the  cates.     See  It  Chicago  Legal  News, 

United    States    Circuit    Court,    for  8,  where  a  case  is  cited  of  a  Georgia 

the  Sixth  Circuit,  in   the  unsavory  Railroad  which  cost    $15,000,000; 
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monstrous  that  a  Court  of  Cliancery  should  assume  the  ex- 
ercise of  such  a  power,  and  unless  the  courts  themselves  re- 
cede frem  the  position  lately  taken  upon  this  question,  and 
abandon  the  pernicious  practice  of  authorizing  receiver's 
certificates  for  any  other  purpose  than  to  preserve  the  prop- 
erty from  destruction,  or  to  protect  the  public  in  the  use  of 
the  highway,  and  of  making  such  certificates  a  lien  prior  to 
the  mortgage  liens,  except  by  the  unanimous  and  expressed 
personal  assent  of  the  bondholders,  the  legislature  must  be 
invoked,  and  we  shall  present  to  the  eye  of  the  world  the 
unseemly  spectacle  of  legislatures — such  as  we  have  in  this 
country — enacting  statutes  to  prevent  plunder  and  the  im- 
pairment of  contracts  by  the  Courts  of  Chancery!* 

§  395.  Statutory  Provisions  in  Reference  to  the  Lien  of  Receiv- 
er's Certificates. — In  some  of  the  States  receivers  are  author- 
ized by  statute  to  borrow  money  and  to  create  liens  upon 
the  mortgaged  property  in  their  hands.  Thus,  in  New  Jer- 
sey, the  receiver  of  an  insolvent  railway  corporation  is  em- 
powered to  operate  the  road,  and  all  his  expenses  inci- 
dent to  the  proper  operation  of  it  are  made  a  first  lien  upon 
the  receipts,  and  must  be  paid  before  any  other  encumbrance 
whatsoever.^  So,  also,  in  Ohio  the  statute  provides  that  the 
earnings  of  a  railroad,  in  the  hands  of  a  receiver,  shall  be 
first  applied  to  the  costs  and  expenses  of  the  suit  and  to  op- 
erating expenses,  and  for  the  satisfaction  of  judgments  re- 
covered against  the  receiver  for  injuries  to  persons  or  prop- 

the  receiver  in  three  years  issued  Certificates  in  "  An  Investor's  Notes 

certificates  to  the  amount  of  $1,500,-  on  American  Railways,"  by  John 

000,  and  upon  a  sale  the  road  did  Swann :  G.  P.  Putnam's  Sons,  New 

not  bring  enough  to  redeem  the  cer-  York,  1886.     See  also  Williams  v. 

tificates.     In  another  casein  Michi-  Washington  City,  etc.,  R.  R.  Co.,  33 

gan,  when    a  road  which  had  cost  Gratt.  586,  624 ;  Blythe  «.  Lewis,  75 

$8,000,000  came  to  be  sold  at  the  Va.  701 ;  Skiddy «.  Atlantic,  etc.,  R. 

termination   of    a  receivership,  the  R.  Co.,  3  Hughes,  320;  Jessup  v.  At- 

counsel  asked  the  court  to  fix  the  lantic  &  Gulf  R.  R.    Co.,  3  Woods, 

minimum    price,    so    that    enough  441 ;  Hale  v.  Frost,  99  U.  S.  389. 

might  be  secured  to  pay  the  receiver  ^j^eyigion  of    N.   J.  1877,   196,  § 

and  his  counsel.     Ibid.  106. 


See  the  Chapter  on  Receiver's 
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erty,  for  servants'  wages  or  materials  furnislied  during  the 
period  of  the  receivership.'  And  in  Vermont'  and  in  some 
other  States  there  are  statutory  regulations  as  to  the  matter 
of  receiver's  expenditures  and  liens. ^ 

§  396.  The  Negotiability  of  Receiver's  Certificates. — A  receiv- 
er's certificate  is  a  debt  not  of  the  company,  but  of  the  re- 
ceiver as  an  officer  of  the  court  appointing  him.  The  faith 
of  the  court  is  pledged  to  its  payment,  at  least  to  the  extent 
of  the  property  in  the  receiver's  hand^.*  But  if  the  fund,  or 
property,  be  not  sufficient  to  pay  all  the  certificates  in  full, 
the  holders  of  them  are  entitled  to  'a  pro  rata  share  of  the 
proceeds.^  Again,  receiver's  certificates  are  not  commercial 
paper.  They  generally  consist  rather  of  an  acknowledg- 
ment of  indebtedness  than  of  an  express  promise  to  pay. 
The  fund  upon  wdiich  they  are  drawn  is  usually  uncertain, 
and  there  is  no  one  personally  liable  for  their  payment. 
The  fund  in  the  receiver's  hands  is  alone  bound  for  their  re- 
demption, and  their  payment  can  be  compelled  only  by  an  ap- 
plication to  the  court  by  -whose  authority  they  were  issued. 
It  is,  therefore,  the  ordinary  rule  that  they  are  not  negotia- 
ble instruments."  Their  transfer  by  assignment,  or  even  by 
delivery  when  made  payable  to  bearer,  enables  the  pur- 
chaser, or  assignee,  to  recover  upon  them  only  to  the  extent 
of  the  first  payee.  They  can  be  enforced  against  the  prop- 
erty, even  in  the  hands  of  hona  fide  holders,  only  to  the  ex- 
tent of  the  money  actually  advanced  by  the  first  taker  to 

'Laws of  Ohio,  1872,  31,  §§1,3,4.  48  Iowa,  518;  Union  Trust  Co.  v. 

■'  Genl.    Stat.    1870,  924 ;  Acts  of  Chicago  &  Lake  Huron  R.  R.  Co.,  7 

1866,  No.  41,  page  53.  Fed.  Rep.  513;  McCurdy  v.  Bowes, 

« See  Wood  on  Railways,  §  483,  88  Ind.  583 ;  Stanton  v.  Alabama, 

page  1677  ;  Jones  on  Railroad  Secu-  etc.,  R.  R.  Co.,  2  Woods,  506 ;  New- 

ritios,  §  544.  bold  v.  Peoria,  etc.,  R.  R.  Co.,  5 

*  Meyer  t\  Johnston,  53  Ala.  349.  Bradw.  367 ;  Central  National  Bank 

■■*  Turner  v.  Peoria  &  Springfield  of  Boston  v.  Hazard,  1  Ry.  &  Corp. 

R.  R.  Co.,  95  111.  134.  L.  J.  347  (U.  S.  Circ.  Ct.  North- 

"  Turner  t.  Peoria  &  Springfield  em  District  of  N.  Y. ,  March,  1887) : 

R.    R.   Co.,  95  111.    134;   Bank   of  Wood  on  Railways,  p.  1676. 
Montreal  v.  Chicago,  etc.,  R.  R.  Co., 
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the  receiver.'  And  tlie  assignor,  or  endorser,  is  not  liable  as 
a  guarantor  or  endorser  of  commercial  paper ;  nor  does  the 
assignment  of  them  import  a  warranty  that  they  are  collect- 
able or  that  they  will  be  paid.' 

^  397.  The  Invalidity  of  Certificates  Issued  Irregularly  or  with- 
out Consideration. — It  follows  from  the  fact  that  these  certili- 
cates  are  non-negotiable  instruments  that,  when  they  are  is- 
sued without  consideration,  they  are  invalid,  even  in  the 
hands  of  a  lona  fide  holder  for  value.  Accordingly  where, 
under  a  contract  for  the  purchase  of  rails,  a  receiver  issued 
certificates  which  recited  the  order  of  court  and  were  paya- 
ble to  bearer,  in  a  suit  to  enforce  their  redemption  brought 
by  an  innocent  holder  to  whom  the  certificates  had  been 
transferred,  it  appearing  that  the  rails  had  never  been  ten- 
dered or  delivered  to  the  receiver,  it  was  held  that  there 
could  be  no  recovery,  upon  the  ground  that,  inasmuch  as  the 
certificates  themselves  referred  on  their  face  to  the  order  un- 
der which  they  had  been  issued,  the  holder  was  bound  to 
take  notice  of  the  limitation  of  the  receiver's  power,  and  to 
know  whether  the  certificates  had  been  lawfully  issued." 

The  same  rule  is  laid  down  in  the  leading  case  of  Stanton 
V.  Alabama  &  Chattanooga  Railroad  Company,*  in  the  follow- 
ing luminous  language  : — "  I  entirely  agree  with  the  Master 
that  these  certificates  have  not  the  quality  of  negotiable  in- 
struments by  the  law  merchant.  In  my  judgment  power 
conferred  upon  receivers  to  issue  certificates  does  not  au- 
thorize the  issue  of  a  bond,  or  other  negotiable  instrument, 
which  shall  be  good  in  the  hands  of  a  hona  fide  holder  for 
value,  no  matter  what  vice  or  infirmity  may  attend  its  orig- 
inal creation.  The  paper  issued  must  be  governed  by  the 
authority  under  which  it  is  issued,  and  not  by  the  form  the 
receivers  may  choose  to  give  it." 

§  398.     The  Same  Subject  Continued. — The  Master's  report, 

'Stanton  «.  Alabama,  etc.,  R.  R.  Clinton    &  Western  R.  R.  Co.,  48 

Co.,  2  Woods,  506.  Iowa,  518. 

2  McCurdy  «.  Bowes,  88  Ind.  583.  '  2  Woods,  506,  515. 

•■'Bank  of   Montreal  v.    Chicago,  » 
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to  whicli  reference  is  made  in  the  preceding  quotation  from 
Mr.  Justice  Woods'  opinion,  contained  the  following  discrim- 
inating language  concerning  the  nature  and  quality  of  these, 
at  that  time,  comparatively  new  securities : — "  These  securi- 
ties, until  within  a  few  years,  were  unknown  ;  they  are  all 
directed  to  be  issued  by  special  appointees  of  the  court, 
clothed  with  special  and  limited  authority  ;  and  in  relation 
to  a  particular  case.  On  their  face  they  refer  to  the  partic- 
ular power  thus  conferred,  and  to  the  particular  case  then 
pending  in  the  court.  This  is  a  sufficient  notice  to  put  a 
prudent  dealer  on  inquiry.  The  order  imperatively  declares 
that  the  certificate  should  not  be  disposed  of  at  less  than 
ninety  cents  on  the  dollar.  Any  act  by  the  receiver  wdiich 
disposes  of  them  at  less  than  ninety  cents  is  ultra  vires. 
The  first  taker  would  derive  no  title  from  such  a  transaction, 
and  a  subsequent  holder  would  occupy  no  better  position. 
These  certificates  may  be  likened  to  the  English  debentures 
of  a  business  corporation,  as  to  which  it  has  been  well  set- 
tled that,  when  issued  by  the  directors  wdthout  due  author- 
ity, under  the  seal  of  the  company,  they  cannot  be  enforced 
by  members  of  the  company  who  accepted  them  after  being 
present  at  the  meeting  when  the  irregular  issue  was  sanc- 
tioned, and  a  hona  fide  transferee  of  such  debentures  from 
such  shareholders  will  stand  in  no  better  position,  nor  can 
strangers,  or  their  assignees,  enforce  them  where  they  were 
accepted  by  the  first  holders  with  knowledge  that  the  con- 
dition on  which  they  were  issued  had  not  been  fulfilled.'" 
This  seems  to  be  the  position  uniformly  taken  by  the  courts 
upon  this  point,  and  the  later  cases  are  to  the  same  effect.* 
It  is  also  held  that  the  negotiation  and  sale  of  certificates  is 

•Stanton  «.  Alabama,  etc.,  R.  R.  R.   R.    Co.,   95  111.    134;   Bank  of 

Co.,  2  Woods,  506,  512,  citing  In  re  Montreal  «.  Chicago,  Clinton,  etc., 

Magdalena  Steam   Navigation  Co.,  R.  R.  Co..  48  Iowa,  518;  Baird  « 

Johns.  (Eng.  Chan.),  690;  s.  o.,  6  Underwood,  74  111.  176 ;  Husband© 

Jnr.    (N.    S.)  975.      The  late  Mr.  Eppling,   81   Id.    172;    Newbold  « 

Philip  Phillips,  of  Washington  City,  Peoria,  etc.,  R.  R.  Co.,  5  Bradw 

was  the  Master  from  whoso  report  377.     Gf.  West  -».  Foreman,  21  Ala, 

the  preceding  extract  is  made.  400 ;  Corbctt  v.  State,  24  Qa.  287 

'^Turner  ©.  Peoria  &  Springfield  Harriman  v.  Sanborn,  43  Me.  128: 
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a  trust  personal  to  the  receiver  which  he  cannot  delegate  to 
an  agent,  in  such  a  way  as  to  relieve  himself  from  responsi- 
bility.' The  purchaser  buys  at  his  peril ;  he  must  know 
whether  the  terms  of  the  order  under  which  the  issue  has 
been  made,  have  been  duly  complied  with.''  Accordingly  an 
over  issue  is  void,  even  in  the  hands  of  hona  fide  holders  for 
value.'  But  when  money  is  advanced  in  good  faith  upon 
such  an  overissue  of  certificates,  and  is  used  by  the  receiver 
in  payment  of  overdue  coupons  for  interest  upon  the  mort- 
gage indebtedness,  the  persons  advancing  the  money  may 
be  subrogated  to  the  rights  of  the  coupon  holders,  and  may 
receive  the  proportion  due  to  such  coupons  out  of  the  pro- 
ceeds of  the  foreclosure  sale,  upon  final  distribution."  But 
if  a  receiver  execute  and  place  upon  the  market  certificates 
containing  false  and  fraudulent  representations  intended  to 
deceive  purchasers,  he  is  personally  liable  thereon  in  an  ac- 
tion for  damages  brought  by  one  who  purchases  the  certifi- 
cates in  good  faith,  relying  upon  such  representations.' 

§  399.  Who  May  Question  the  Validity  of  Receiver's  Certifi- 
cates ;  When  the  Question  May  be  Raised. — Although,  as  has  al- 
ready appeared,  receiver's  certificates  are  not  negotiable 
instruments,  yet  if  a  receiver  in  foreclosure  proceedings  be 
authorized  to  issue  them  in  payment  for  operating  expenses, 
rentals,  taxes  and  improvements  incurred  before  his  appoint- 
ment, a  bondholder  desiring  to  question  their  validity  and 
priority  of  lien  must  do  so  before  they  are  sold.     And  if, 

Railroad  Co.  ?).  Howard,  7  Wall,  able  discount,  and  the  agent  did  not 
392,  415;  Mechanics'  Bank  v.  New  account  to  the  receiver  for  the  pro- 
York  &  New  Haven  R.  R.  Co.,  13  ceeds,  it  was  held  that  the  purchaser 
N.  Y.  599 ;  Voshell  v.  Hanson,  36  could  not  recover  upon  the  certifi- 
Md.  92 ;  Union  Trust  Co.  «.  Souther,  cates. 

107  U.S.  591;  Fosdick    «.   Schall,  ^Bank  of    Montreal  v.   Chicago, 

99  U.  S.  235 ;  Fosdick  r>.  Car  Co.,  Id.  etc.,  R.  R.  Co.,  48  Iowa,  518. 

256;  Bright «.  North,  2  Phila.  216.  ^j^ewbold  v.  Peoria,  etc.,  R.  R. 

1  Union  Trust  Co.  -».  Chicago  &  Co.,  5  Bradw.  367. 

Lake  Huron  R.  R.  Co.,  7  Fed.  Rep.  ^Ibid. 

513.     In  this  case,  where  one  pur-  ^Bank  of  Montreal  ■».  Thayer,  7 

chased  certificates  from  an  agent  or  Fed.  Rep.  622. 
broker  of  the  receiver  at  a  consider- 
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with  knowledge  of  the  facts,  he  permits  them  tq  be  sold  with- 
out objection,  both  he  and  those  claiming  under  him  with 
notice  of  the  facts,  will  not  afterwards  be  heard  to  question 
the  payment  of  the  certificates  in  full  out  of  the  proceeds  of 
the  foreclosure  sale,  prior  to  a  distribution  among  the  bond- 
holders.' Particularly  will  the  bondholders  be  bound  by 
the  issue,  when  they  appoint  a  committee  of  their  own  num- 
ber to  represent  them  in  matters  pertaining  to  the  manage- 
ment of  the  property,  and  the  committee  consents  to  the 
issue  of  the  certificates.^  Upon  the  same  principle,  namely-, 
that  of  estoppel,  the  purchaser  at  the  foreclosure  sale,  hav- 
ing no  interest  in  the  trust  fund  represented  by  the  certifi- 
cates, cannot  contest  the  validity  of  their  issue,  or  question 
the  amount  for  which  they  were  declared  to  be  a  lien  upon 
the  property.  The  decree  of  foreclosure,  adjudicating  the 
certificates  to  be  a  lien  in  a  specified  amount,  binds  equally 
the  purchaser  and  all  persons  claiming  under  him.^ 

§  400.  The  Same  Subject  Continued. — Where  the  road  has 
been  sold  under  the  decree  of  foreclosure  subject,  as  is 
usual,  to  the  lien  of  the  receiver's  certificates,  the  jfurchaser 
is  concluded.  It  does  not  lie  in  his  mouth  to  urge  that  the 
issue  was  invalid,  or  in  fraud  of  some  bodies'  rights.  He  has 
acquired  his  title  subject  to  all  such  liens  and  priorities  as 
may  be  allowed  by  the  court  to  come  in  prior  to  the  mort- 
gage indebtedness,  and  he  cannot,  after  such  liens  have  been 
established,  in  the  regular  way,  in  the  proceedings  incident  to 
foreclosure,   dispute  their  validity."     But  if  the  railway  is 

1  Humphreys  v.  Alien,  101  111.  490.  Wright's  Executor,  110  U.  S.  590: 
(^f.  Langdon  v.  Vermont  &  Canada  Swann  v.  Clark,  Id.  G02.  See  also 
R.  R.  Co.,  53  Vt.  228.  Adams  v.   Barnes,    17  Mass.    367; 

2  Langdon  v.  Vermont  &  Canada  Campbell  v.  Hale,  16  N.  Y.  585, 
R.  R.  Co.,  supra.  But  see  also  the  589 ;  Horton  v.  Davis,  26  N.  Y.  495 ; 
dissenting  opinion  of  Wallver,  J.,  in  Freeman  v.  Auld,  44  N.  Y.  50;  ITar- 
JlnmphreyB  V.  AWeu,  supra.  kinson  v.   Sherman,  74  N.  Y.  88; 

•^  Central  National  Bank  of  Boston  Grissler  v.    Powers,  81   N.  Y.  57 ; 

T.  Hazard  (U.  S.  Circ.  Ct.  Northern  Freeman  on  Judgments,  §  162. 

District  of  New  York,  March,  1887),  ^  Swann  v.  Wright's  Executor,  110 

1  Ry.  &  Corp.  L.  J.  347 ;  Swann  v.  U.  S.  590. 
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sold  to  satisfy  the  certificates,  the  sale  will  not  divest  a  me- 
chanic's lien  claimed  by  a  creditor  for  the  construction  of  the 
road,  if  he  had  instituted  proceedings  to  enforce  his  lien  be- 
fore the  appointment  of  a  receiver,  and  was  not  made  a  party 
to  the  suit  in  which  the  receiver  was  appointed  and  in  which 
the  property  was  sold.  In  such  a  case,  the  receiver  in  no 
way  represents  the  creditor  claiming  the  lien,  and  the  prop- 
erty is  therefore  to  be  regarded  as  having  been  sold  subject 
to  his  lien.' 

§  401.  The  Payment,  or  Redemption,  of  the  Certificates. — In- 
asmuch as  receiver's  certificates  are  acknowledgments  of 
indebtedness  rather  than  promises  to  pay  money,  and  be- 
cause they  are  constituted,  by  an  order  of  a  court,  a  lien  upon 
a  fund  to  be  ascertained,  rather  than  the  personal  undertak- 
ing either  of  the  railway  company  or  the  receiver,  they  are 
not,  in  general,  such  commercial  obligations  as  will  support 
an  action  at  law  for  their  enforcement  or  collection,  and  it 
is  not  usual  to  bring  suits  to  compel  their  payment.  The 
order  of  court  under  which  they  are  issued,  as  a  rule,  not 
only  makes  them  a  lien  on  the  fund  to  be  derived  from  the 
sale  of  the  mortgaged  property,  but  also  provides  that  they 
are  to  be  paid  out  of  the  purchase  money.'^  Accordingly  the 
usual  practice  in  seeking  their  payment  is  by  motion  to  the 
court  by  whose  authority  they  were  issued.  This  is,  in  gen- 
eral, the  only  way  to  compel  the  redemption  of  receiver's 
certificates.^  The  holders  of  these  securities  must  see  to  it 
that,  in  the  order  distributing  the  purchase  money,  a  proper 
provision  is  incorporated  for  their  redemption ;  because  if 
once  the  property  is  sold  and  the  court  makes  a  final  de- 
cree without  providing  for  the  payment  of  the  certificates, 
and  the  receiver  is  discharged,  there  is,  in  some  sort,  an  end 
of  the  matter.  The  receiver  cannot  be  sued  ;  the  court  has 
no  longer  either  the  suit  or  the  property  under  its  control, 

'  Snow  V.  Winslow,  54  Iowa,  200.  Trust  Co.  t.   Illinois  Midland  Ry. 

-  Wallace  t.  Loomis,  97  U.  S.  146,  Co.,  117  U.  S.  434,  454. 

162;  Miltenberger  «.  Logansport  R.  ^T^mer  v.   Peoria  &  Springfield 

R.  Co.,  106  U.  S.  286,  309;  Union  R.  R.  Co.,  95  111.  134. 
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and  is  powerless  to  compel  payment  of  such  obligations. 
In  one  such  case  it  seems  to  have  been  held  that  the  pur- 
chaser took  the  property  subject  to  all  claims  which  might 
be  enforced  against  the  receiver.*  In  any  case,  as  of  course, 
where  the  fund,  or  property,  in  the  hands  of  the  court  is  not 
sufficient  in  amount  to  redeem  the  certificates  in  full,  the 
holders  will  be  entitled  only  to  pro  rata  shares  of  the  pro- 
ceeds of  the  sale.'' 

§  402.  Summaxy. — A  receiver's  certificate  is  a  non-nego- 
tiable instrument — a  debenture  or  evidence  of  debt — issued, 
by  authority  of  a  Court  of  Chancery,  by  a  receiver  in  pos- 
session of  mortgaged  railway  property.  It  may  lawfully  be 
issued  only  to  preserve  the  property  from  waste  or  destruc- 
tion, or  to  protect  the  public  in  the  safe  and  convenient  use 
of  the  highway,  when  the  current  revenues  are  inadequate. 
It  can  lawfully  be  made  a  first  lien  upon  the  property  in 
the  absence  of  an  enabling  provision  in  the  trust  deed,  only 
upon  the  express  personal  assent  of  all  the  holders  of  the 
mortgage  bonds — and  can  lawfully  be  issued  only  upon  due 
notice  and  after  a  hearing,  all  parties  in  interest  being  rep- 
resented. The  issue  of  such  certificates  is  an  exercise  of  the 
extraordinary  jurisdiction  of  the  Court  of  Chancery,  and  is 
not  to  be  resorted  to  except  under  extraordinary  and  excep- 
tional circumstances,  when  the  interests  of  all  the  parties 
seem  imperatively  to  require  it.  Neither  the  bondholders 
after  the  regular  issue  of  the  certificates,  nor  the  purchaser 
of  the  property,  after  final  decree,  will  be  heard  to  challenge 
the  validity  of  the  issue,  or  to  raise  a  question  as  to  the  ex- 
tent of  the  lien.  Payment  of  the  certificates  cannot  be  en- 
forced in  an  action  at  law,  but  the  proper  procedure  to  compel 
their  redemption  is  by  motion  to  the  court  for  an  order  that 
they  be  paid  out  of  the  proceeds  of  the  sale,  or  in  accordance 
with  the  terms  of  the  order  under  which  they  were  issued. 

'  Farmers'  Loan  &  Trust  Co.  ■».  property  all  liabilities  incurred  by 

Central  II.  R.  Co.  of  Iowa,  7  Fed,  the  receiver. 

Rep.  537.     But  here  the  court  had  «  Turner©.  Peoria  &  Springfield  R. 

in  the  final  decree  reserved  jurisdic-  R.  Co. ,  95  111.  134. 
tion  to  enforce  as  liens  upon  the 
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CHAPTEE  XII. 

RECEIVEES   OF  CORPORATIONS    OTHER    THAN  RAILWAYS. 

I. 

Of  the  Appointment   Oerherally. 

§  403.  The  Jurisdiction  Wholly  Statutory. 
§  404.  When  a  Receiver  May  be  Appointed. 
§  405.  The  Same  Subject  Continued. 

§  406.  The  Effect  of  the  Appointment ;  How  Far  the  Corporation  is  Dis- 
solved Thereby. 
§  407.  Appointment  by  the  Executive. 

§  408.  Statutes  Authorizing  the  Appointment  to  be  Strictly  Construed. 
§  409.  The  Extent  of  the  Jurisdiction  in  Chancery. 
§  410.  Of  an  Injunction  as  Concurrent  Relief. 

§  411.  Receivers  Not  Always  Appointed  when  an  Injunction  is  Granted. 
§  412.  Further  of  the  Dissolution  of  the  Corporation. 
§  41 3.  Parties  to  the  Suit  for  the  Appointment  of  a  Receiver. 
§  414.  The  Same  Subject  Continued. 

§  415.  Under  what  Circumstances  a  Receiver  will  be  Appointed. 
§  416.  The  Same  Subject  Continued. 
§  417.  In  Cases  of  Fraudulent  Insolvency. 
§  418.  In  Foreclosure  Cases. 

§  419.  As  Incidental  to  a  Creditor's  Bill ;  Sequestration. 
§  420.  In  a  Creditor's  Action  in  New  York. 
§  421.  Of  Religious  Corporations. 
§  422.  Of  Foreign  Corporations. 
§  423.  Cases  where  the  Application  has  been  Denied. 
§  424.  The  Same  Subject  Continued. 

§  425.  Laches  or  Acquiescence  as  a  Ground  for  the  Refusal. 
§  426.  Of  Security  in  Lieu  of  a  Receiver. 

§  427.  Jurisdiction  Over  the  Assets  and  Officers  of  a  Foreign  Corporation. 
§  428.  Who  May  be  Appointed  ;  Eligibility  ;   Procedure. 
§  429.  The  Same  Subject  Continued. 
§  430.  Miscellaneous  Incidents. 

IL 

Of  the  Administration  of  the  Receivership. 

§  4'31.  Receivers  of  Corporations  are  Officers  of  the  Court,   not  of  the 
Company. 
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§  432.  Two  General  Classes. 

§  433.  Receivers  of  Corporations  are  Trustees  for  the  Corporation,  the 
Stockholders  and  the  Creditors. 

§  434.  Their  Powers  in  General. 

§  435.  The  Same  Subject  Continued. 

§  436.  As  to  the  Prior  Contracts  of  the  Corporation. 

§  437.  Of  the  Receiver's  Power  to  Compromise  Claims. 

§  438.  Of  the  Receiver's  Power  as  to  Actions  Pending  Against  the  Com- 
pany. 

§  439.  Of  the  Receiver's  Power  to  Institute  Actions  and  Proceedings. 

§  440.  The  Same  Subject  Continued. 

§  441.  Of  the  Receiver's  Power  to  Attack  Fraudulent  Transfers. 

§  442.  The  Same  Subject  Continued. 

§  443.  Of  the  Receiver's  Power  in  Reference  to  Illegal  Preferences. 

§  444.  Of  the  Receiver's  Power  to  Collect  Unpaid  Subscriptions. 

§  445.  Of  Preferences. 

§  446.  The  Same  Subject  Continued, 

§  447.  Of  the  Power  to  Subject  the  Property  of  the  Shareholders. 

§  448.  Of  the  Power  to   Enforce  the  Statutory  Liability  of  the  Share- 
holders. 

§  449.  The  Same  Subject  Continued. 

§  450.  Of  the  Rights  of  an  Attaching  Creditor. 

§  451.  Of  Actions  Upon  Premium  Notes. 

§  452.  The  New  York  Rule  Herein. 

§  453.  Defenses  in  these  Actions. 

§  454.  The  Same  Subject  Continued ;  Estoppel. 

§  455.  In  General  of  the  Receiver's  Title. 

§  456.  Of  Title  to  Special  Deposits,  etc. 

§  457.  Of  the  Right  of  Set-off. 

§  458.  The  Same  Subject  Continued. 

§  459.  Of  Subsequent  Acts  of  the  Corporation  as  Affecting  the  Title. 

§  460.  Of  Estoppel  by  Judgment. 

§  461.  Of  the  Title  to  Real  Property. 

§  462.  Special  Practice  in  New  York  and  Indiana. 

§  463.  Of  the  Liability  Incident  to  the  Receivership. 

§  464.  Of  the  Aid  of  the  Court  in  the  Administration  of  the  Receivership. 

§  465.  The  Same  Subject  Continued. 

§  466.  Of  Instruction  and  Direction  by  the  Court. 

§  467.  Of  Distribution. 

§  468.  Of  the  Application  of  the  Fund. 

§  469.  The  Same  Subject  Continued. 

§  470.  Compensation. 

III. 

Of  Receivers  of  National  Banks. 
§  471.  The  Appointment. 
§  472.  The  Effect  of  the  Appointment. 
§  473.  Of  the  Administration  of  the  Receivership. 
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§  474.  Of  the  Title  to  the  Property  of  the  Bank. 

§  475.  Of  Sales  by  the  Receiver. 

§  476.  Of  Contracts  by  the  Receiver. 

§  477.  Of  Suits  by  the  Receiver. 

§  478.  Miscellaneous  Incidents ;  Pleading  and  Practice. 

§  479.  The  Same  Subject  Continued. 


Of  the  Appointment  Generally. 
§  403.  The  Jurisdiction  Wholly  Statutory. — In  this  chapter 
there  is  a  consideration  of  such  matters  as  are  peculiar  to 
receiverships  of  incorporated  companies  in  general,  exclu- 
sive of  railway  corporations.  In  the  two  chapters  immedi- 
ately preceding  will  be  found  the  law  as  it  is  peculiar  to  those 
corporations,  and  while,  in  the  whole,  the  general  rules  of 
law  in  point  will  be  found  to  apply,  it  is  nevertheless  essen- 
tial to  a  complete  presentation  of  the  subject  to  consider 
separately,  not  only  the  law  of  railway  receiverships,  but 
also  of  receiverships  of  corporations  generally.  The  law  of 
receivers  of  corporations  is  not  so  much  an  exception  to  the 
general  rules  of  law  in  point,  as  it  is  an  extension  and  en- 
largement, by  statutory  provisions,  of  the  inherent  powers 
of  the  Courts  of  Chancery  in  this  regard.  It  is,  in  the  first 
place,  to  be  remarked  that  the  jurisdiction  to  appoint  a  re- 
ceiver in  these  cases  is  wholly  statutory.  The  authority  to 
declare  a  forfeiture  of  a  corporate  franchise  was  originally 
vested  in  the  courts  of  law  in  England,  and  was  exercised 
in  a  proceeding  brought  directly  for  that  purpose  by 
the  Attorney-General,  as  the  representative  of  the  Sover- 
eign. The  High  Court  of  Chancery  never  assumed  juris- 
diction in  such  cases,  and  it  was  only  when  jurisdiction 
over  corporate  bodies  was  conferred  by  legislative  enact- 
ment that  it  undertook  to  appoint  receivers  of  corpora- 
tions. For  this  reason  our  State  Courts  of  Chancery,  hav- 
ing adopted  the  English  system,  have  usually,  before  their 
jurisdiction  was  enlarged  by  statute,  declined  to  seques- 
trate the  property  of  a  corporation  by  means  of  a  re-, 
ceiver,  or  to  wind  up  its  affairs,  or  to  control  or  restrain 
the  usurpation  of  franchises  by  corporate  bodies,  or  by  per- 
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sons  claiming,  without  right,  to  exercise  corporate  powers.' 
In  Louisiana  the  right  of  the  courts  to  appoint  receivers  of 
insolvent  corporations  can  no  longer  be  disputed.''  But  under 
the  act  of  March  18,  1858,  no  one  but  the  Attorney-General 
can  urge  the  forfeiture  of  a  bank's  charter,  and  a  judgment 
of  forfeiture  obtained  without  his  consent  must  be  set  aside.^ 
In  New  York  the  appointment  of  receivers  of  the  prop- 
erty of  insolvent  insurance  companies  and  the  functions  and 
duties  of  such  receivers  are  laiigely  defined  by  statute.* 

§  404.  When  a  Receiver  May  be  Appointed. — We  have  con- 
sidered, in  general,  in  a  preceding  chapter,''  the  grounds 
upon  which  a  receivership  will  be  granted,  and  there  the 
careful  reader  will  find  the  matter  discussed  somewhat  in 


'  United  States  Trust  Co.  v.  New 
York,  West  Shore  &  BufTalo  R.  R. 
Co.,  101  N.  Y.  478,  483  (1886)  ;  At- 
torney-General D.  Utica  Ins.  Co.,  2 
John's  Ch.  371 ;  Attorney-Generals. 
Bank  of  Niagara,  Hopk,  354 ;  Bangs 
V.  Mcintosh,  23  Barb.  591 ;  Howe«. 
Deuel,  43  Barb.  504 ;  Waterbury  «. 
Merchants'  Union  Express  Co.,  50 
Barb.  157;  Belmont  v.  Erie  Ry. 
Co.,  52  Barb.  637  ;  Neall  v.  Hill,  16 
Cal.  145  ;  French  Bank  Case,  53  Cal. 
495.  Cf.  Baker  v.  Administrator  of 
Backus,  32  111.  79;  Pond  v.  Farming- 
ham  &  Lowell  R.  R.  Co.,  130  Mass. 
194.  But  see  Blatchford  v.  Ross,  54 
Barb.  42 ;  s.  c,  5  Abb.  Pr.  (N.  S.) 
434;  8.  0.,  37 How.  Pr.  110;  Adlor®. 
Milwaukee  Patent  Brick  Manufac- 
turing Co.,  13  Wis.  57. 

3  Stark  V.  Burke,  5  La.  Ann.  740. 
(ff.  State  of  Louisiana  v.  American 
Cotton  Oil  Trust  (Dist.  Ct.  New  Or- 
leans, May,  1887)  1  Ry.  &  Corp.  L. 
J.  509. 

3Riggin  V.  Union  Bank,  18  La. 
Ann.  677. 

*  People  V.  Security  Life  Insurance 
Co.,  71  N.  Y.  222.  As  to  the  meth- 
od of  distribution  of  the  assets  among 

338 


creditors,  when  a  receiver  has  been 
appointed  under  the  New  York  stat- 
ute, the  method  of  computing 
amounts  due  to  policy-holders,  pri- 
orities among  different  classes  of 
creditors,  allowances  for  death  losses 
and  set-offs  of  premium  notes  due 
from  policy-holders,  see  People  v. 
Security  Life  Insurance  Co.,  78  N. 
Y.  114  ;  Attorney-General  v.  North 
America  Life  Insurance  Co.,  82  N. 
Y.  172  ;  Attorney-General  v.  Guar- 
dian Mutual  Life  Insurance  Co.,  82 
N.  Y.  336.  As  to  proof  of  claims  in 
such  cases,  and  extension  of  time  for 
such  proofs  and  notice,  see  People  «. 
Security  Life  Insurance  Co. ,  79  N. 
Y.  267.  As  to  the  right  of  such  a 
receiver  to  compel  the  superintend- 
ent of  the  insurance  department  to 
pay  over  the  proceeds  of  securities 
deposited  by  the  company  with  the 
superintendent,  see  Attorney-Gener- 
al V.  North  America  Life  Insurance 
Co.,  80  N.  Y.  152.  As  to  the  com- 
pensation of  receivers,  and  the  basis 
upon  which  it  will  be  allowed,  see 
Attorney-General  d.  North  America 
Life  Insurance  Co.,  89  N.  Y.  94. 
6  Chap.  IV.,  §63,  e«  seg. 
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detail.  It  is  a  general  rule  that  insolvency  is  a  sufficient 
reason  for  the  appointment  of  a  receiver  of  the  property  and 
franchises  of  a  corporation ,  so,  also,  are  the  abandonment 
of  the  franchises,  or  acts  ultra  vires,  which  latter  grounds  are 
frequently  provided  for  by  statute.  As  a  general  principle, 
courts  have  no  jurisdiction  to  appoint  receivers  in  the  ab- 
sence of  express  statutory  authority,  the  exceptions  being 
confined  to  cases  of  extreme  necessity,  such  as  where  the  cor- 
porate property  is  abandoned,  or  where  there  are  no  persons 
authorized  to  take  charge  of  its  affairs ;  but  the  power  can- 
not be  exercised  in  case  of  an  existing  corporation  equipped 
with  competent  officers."  There  are  other  cases  where  courts 
of  equity,  in  the  exercise  of  their  original  jurisdiction,  will 
appoint  receivers  of  the  property  of  corporations.  For  ex- 
ample, where  a  corporation  had  no  officers  to  take  care  of 
its  property  and  manage  its  affairs,  and  was  without  an  office 
or  place  of  business,  a  receiver  was  appointed,  on  the 
application  of  a  stockholder,  to  preserv^e  the  effects  for  the 
benefit  of  creditors  and  stockholders.'  Again,  where  it  ap- 
peared that  a  banking  association  had  issued  notes,  contrary 
to  the  express  prohibition  of  the  banking  laws  of  the  State, 
and  to  secure  these  notes  had  made  its  deed  of  trust,  trans- 
ferring certain  securities,  a  receiver  was  appointed  to  take 
charge  of  the  securities  during  the  pendency  of  the  suit.* 
So  also,  where  a  deceased  party  had  in  his  lifetime  been  do- 
ing business  under  a  corporate  name  as  a  pretended  bank, 
the  assets  being  in  fact  his,  upon  a  bill  filed  by  a  creditor 
alleging  these  facts,  and  that  the  representative  of  the  de- 
ceased was  wasting  his  assets,  a  receiver  was  appointed 
pendente  lite." 

§  405.  The  Same  Subject  Continued. — But  it  will  be  observed 
that  these  are  cases  of  receivers  of  property  rather  than  of 
receivers  of  corporations.     Another  example  will  be  found 

'  But  see  §§  330,  331,  mpra.  3 Lawrence®.  Greenwich  Fire  Ins. 

'  See,  however,  Re  Louisiana  Sav-  Co. ,  1  Paige,  587. 

ings  Bank,  etc. ,  Co. ,  35  La.  Ann.  196,  *  Leavitt  v.  Yates,  4  Edw.  Ch.  173. 

199.  5  Dobson  v.  Simonton,  78  N.  C.  63. 
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in  Evans  v.  Coventry.'  The  plaintiffs  were  interested  in  the 
funds  of  an  association  which  was  formed  for  the  purpose 
of  insuring  its  members.  A  large  portion  of  these  funds 
were  lost  through  the  negligence  of  the  defendants,  who 
were  its  directors.  The  secretary  had  absconded  with  a 
considerable  part,  and  the  remainder  was  in  danger  of  be- 
ing wasted.  The  motion  for  a  receiver  and  an  injunction 
was  denied  by  the  Vice-Chancellor,  but  this  decision  was  re- 
versed on  appeal  to  the  House  of  Lords.  The  grounds  of 
this  branch  of  equitable  jurisdiction  are  clearly  set  forth  in 
the  opinions  of  the  Lord  Justices.  Knight  Bruce,  L.  J., 
observed : — "  The  application  before  the  court  is  founded  on 
the  common  right  of  persons  who  are  interested  in  prop- 
erty, which  is  in  danger,  to  apply  for  its  protection ; "  and 
Lord  Justice  Turner  remarked  : — "  The  plaintiffs  are  in  the 
position  of  parties  who  have  a  charge  on  the  funds  of  what 
I  may,  for  the  present  purpose,  call  the  original  association. 
The  defendants  are  in  the  position  of  trustees  of  the  associa- 
tion. It  appears  that  funds  of  that  association  have  been 
lost  by  the  act  of  the  treasurer,  whose  conduct  it  was  the  duty 
of  the  other  defendants  to  superintend.  Prima  facie,  there- 
fore, there  appears  a  clear  case  for  the  interference  of  the 
court ;  for  I  certainly  cannot  accede  to  Mr.  Selwyn's  argu- 
ment, that  a  breach  of  trust  is  not  a  sufficient  ground  for 
the  interference  of  the  court  by  the  appointment  of  a  re- 
ceiver. Whether  the  plaintiffs  will  ultimately  establish  the 
commission  of  a  breach  of  trust  is  not  the  question  now  be- 
fore the  court.  It  is  admitted  that  funds  have  been  lost,  of 
which  it  was  the  duty  of  the  defendants  to  take  care.  That 
loss  i^  prima  facie  evidence  of  a  breach  of  the  duty  of  the 
defendants,  sufficient  to  authorize  the  interference  of  the 
court  by  the  appointment  of  a  receiver."  The  property  of 
a  corporation  transferred  by  a  general  assignment  to  trus- 
tees without  the  consent  of  its  shareholders,  the  franchise 
of  the  corporation  being  abandoned,  would  also  constitute 
such  a  trust  fund,  and  a  court  of  equity  would,  upon  the 

>5DeG.,M.  &G.  911. 
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application  of  a  creditor,  exercise  its  inherent  authority  and 
appoint  a  receiver.^ 

The  question  how  far  equity  will  interfere  with  the  tolls 
and  franchise  of  such  a  corporation  as  a  bridge  company, 
in  aid  of  judgment  creditors,  where  the  chief  value  of  the 
property  consists  in  the  tolls  and  franchise,  is  not  altogether 
free  from  difficulty.  But  it  is  held  by  the  Supreme  Court 
of  the  United  States  that,  where  the  rents  and  profits  of  the 
company  for  a  given  period  are  sold  under  execution,  and 
purchased  by  the  judgment  creditor,  he,  with  other  judg- 
ment creditors,  may,  upon  a  bill  in  equity,  have  a  receiver 
to  collect  the  tolls  and  pay  them  into  court,  to  the  end  of 
discharging  the  judgment  indebtedness.  And  the  relief  is 
extended,  in  such  a  case,  upon  the  ground  of  the  inadequacy 
of  the  remedy  at  law  and  the  difficulty  of  obtaining  com- 
plete satisfaction  of  the  judgments  without  the  aid  of  equity.^ 


'  Buck  V.  Pieiimont  &  Arlington 
Life  Insurance  Co.,  4  Fed.  Rep. 
849;  8.  0.,  4  Hughes,  415. 

^  Covington  Drawbridge  Co.  «. 
Shepherd,  21  How.  112, 124.  In  this 
case  the  corporation  was  created  by 
act  of  the  Legislature  of  the  State 
of  Indiana,  and  built  a  drawbridge 
over  the  Wabash  river  in  that  State, 
pursuant  to  its  charter.  Judgm  ents 
were  recovered  against  the  corpora- 
tion in  the  United  States  Circuit 
Court  for  the  District  of  Indiana,  un- 
der which  execution  was  levied  upon 
the  bridge  as  real  property,  and  the 
marshal  sold  the  rents  and  profits  of 
the  bridge  under  the  execution  for 
the  term  of  one  year,  the  execution 
creditor  becoming  the  purchaser. 
He,  with  other  judgment  creditors, 
then  filed  a  bill  in  the  United  States 
Circuit  Court  and  obtained  a  decree 
appointing  a  receiver,  with  direc- 
tion to  take  possession  of  the  bridge, 
receive  its  tolls  and  pay  them  into 
court,  to  be  applied  in  satisfaction 


of  the  judgments  pro  rata.  This  was 
affirmed  by  the  Supreme  Court  of 
the  United  States,  the  court,  Catron, 
J.,  saying: — "By  the  laws  of  Indiana 
lands  and  tenements  cannot  be  sold 
under  execution  until  the  rents  and 
profits  thereof,  for  a  term  not  ex- 
ceeding seven  years,  shall  have  been 
first  offered  for  sale  at  public  auc- 
tion; and  if  that  term,  or  a  less 
one,  will  not  satisfy  the  execution, 
then  the  debtor's  interest  or  estate 
in  the  land  may  be  sold,  provided  it 
brings  two-thirds  of  its  appraised 
value.  The  tolls,  under  the  idea 
that  they  were  rents  and  profits  of 
the  bridge,  were  sold  for  one  year, 
according  to  the  forms  of  this  law. 
The  tolls  of  the  bridge  being  a  fran- 
chise, and  sole  right  in  the  corpora- 
tion, and  the  bridge  a  mere  ease- 
ment, the  corporation  not  owning 
the  fee  in  the  land  at  either  bank  of 
the  river,  or  under  the  water,  it  is 
difficult  to  say  how  an  execution 
could  attach  to  either  the  franchise 
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§  406.  The  Effect  of  the  Appointment ;  How  ^ar  the  Corpora- 
tion is  Dissolved  Thereby. — In  general  a  court  of  equity  has, 
in  the  absence  of  statutory  power,  no  authority  to  dissolve 
a  corporation.*  Accordingly,  a  final  order,  or  decree,  ap- 
pointing a  receiver  of  a  corporation  does  not,  in  se,  operate 
as  a  decree  of  dissolution.''  It  is,  in  effect,  a  suspension  of 
the  powers  of  the  corporation  and  of  aU  control  over  its 
property  and  effects.  It  is  also  equivalent  to  an  "  injunction 
restraining  its  agents  and  officers  from  intermeddling  with 
its  property."  In  New  York  it  was  held  that  a  stockholder 
could  not  maintain  an  action  for  a  dissolution  of  the  corpor- 
ation of  which  he  was  a  member,  and,  as  he  was  not  entitled 
to  have  the  corporation  dissolved,  he  could  not  have  a  re- 
ceiver appointed.'' 

The  appointment  of  a  receiver  for  a  corporation  gives  the 

receiver  only  thetemporary  management  of  its  affairs,  under 

the  direction  of  the  court,  and  the  corporation  still  exists, 

and  may,  nevertheless,  exercise  any  of  its  franchises,  so  long 

as  it  does  not  interfere  with  the  rightful  management  of  its 


or  the  structure  of  the  bridge  as 
real  or  personal  property.  This  is 
a  question  that  this  court  may  well 
leave  to  the  tribunals  of  Indiana  to 
decide  on  their  own  laws  should  it 
become  necessary.  One  thing,  how- 
ever, is  plainly  manifest,  that  the 
remedy  at  law  of  these  execution 
creditors  is  exceedingly  embar- 
rassed, and  we  do  not  see  how  they 
can  obtain  satisfaction  of  their 
judgments  from  this  corporation 
(owning  no  corporate  property  but 
this  bridge),  unless  equity  can  afford 
relief.  .  .  .  All  that  we  are 
called  on  to  decide  in  this  case  is 
that  the  court  below  had  power  to 
cause  possession  to  be  taken  of  the 
bridge,  to  appoint  a  receiver  to  col- 
lect tolls  and  pay  them  into  court, 
to  the  end  of  discharging  the  judg- 
ments at  law;  and  our  opinion  is 
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that  the  power  to  do  so  exists,  and 
that  it  was  properly  exercised.  It 
is,  therefore,  ordered  that  the  decree 
below  be  aflBrmed,  and  the  Circuit 
Court  is  directed  to  proceed  to  exo 
cute  its  decree." 

'  Folger  «.  Columbian  Ins.  Co.,  98 
Mass.  267 ;  The  Kmg  v.  Whitwell, 

5  Term  Rep.  88;  Attorney-General 
V.  Reynolds,  1  Eq.  Cas.  Abr.  131, 
pi.  10;  Slee  V.  Bloom,  5  Johns. 
Chan.  380 ;  State  v.  Merchants'  Ina. 
Co.,  8  Humph.  253.  See  also  Angoll 

6  Ames  on  Corp.,  §§  399,  770,  777, 
and  cases  cited. 

2  Bank  Commissioners  v.  Bank  of 
Buffalo,  6  Paige,  497 ;  Kinc^id  v. 
Dwindle,  59  N.  Y.  553 ;  Pringle  v. 
Woolworth,  90  N.  Y.  510. 

^Denike  v.  New  York  &  Rosen- 
dale  Lime,  etc..  Co.,  80  N.  Y.  699. 
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affairs  by  the  receiver,  as  his  duties  are  defined  by  the  order 
of  the  court  appointing  him.  Thus  where  a  railway  cor- 
poration neglects  or  refuses  to  build  a  fence  along  its  right  of 
way,  after  notice  by  the  owner  of  the  adjoining  land,  the 
owner  may  build  the  fence  and  bring  action  to  recover  the 
value  thereof  against  the  corporation  owning  the  road,  or 
at  his  option,  against  the  receiver  in  possession  of  the  road.' 
Nor  does  the  general  and  ordinary  jurisdiction  of  courts  of 
equity  embrace  the  power  to  appoint  a  receiver  in  aid  of 
a  suit  prosecuted  against  the  corporation  by  a  private  per- 
son, but  such  power,  if  it  exist  at  all,  must  be  derived 
from  a  statute  conferring  it  upon  the  court.'^  A  receiver 
of  the  property  of  a  corporation  displaces  the  directors 
or  other  body,  that  by  its  charter  are  authorized  to  man- 
age its  affairs,  and,  under  the  direction  of  the  court  by 
whom  he  is  appointed,  has  the  sole  control  of  its  property 
and  its  effects,  and,  when  authorized  so  to  do,  the  execu- 
tive power  to  use  its  franchises;  but  the  appointment  of 
such  a  person  should  not  be  made  unless  in  a  case  of  neces- 
sity to  protect  the  stockholders  or  creditors  from  loss,  or  to 
prevent  an  abuse  of  the  corporate  franchises.'  In  nearly 
all  of  the  States  of  the  Union,  as  well  as  in  England,  the  juris- 
diction of  equity  has  been  extended  by  appropriate  legisla- 
tion— with  the  view  of  providing  a  more  effectual  remedy  for 
the  protection  of  creditors  and  stockholders — to  the  appoint- 
ment of  receivers  and  the  sequestration  of  the  property  of 
corporations,  and  sometimes  to  the  extent  of  decreeing  the 
forfeiture  of  their  franchises  and  the  winding  up  their  affairs. 

§  407.  Appointment  by  the  Executive. — Such  legislation,  al- 
though it  vests  the  power  of  appointment  in  the  executive  de- 
partment, has  been  held  not  unconstitutional.  It  does  not  im- 
pair the  contract  entered  into  in  the  charter,  although  it  takes 
away  the  right,  given  therein  to  the  company,  to  sue  and  be 

*  Ohio  &  Miss.  R.  R.  Co.  v.  Rus-  ^  City  of  Rochester  «.  Bronson,  41 
sell,  115  111.  53.  How.  Pr.  78, 82. 

*  La  Societe  Francaise  v.  The  Dis- 
trict Court,  53  Cal.  495. 
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sued  in  its  corporate  name.  The  receiver  is  appointed  to  pre- 
serve and  not  to  impair  the  rights  of  the  parties  concerned/ 
In  Louisiana,  under  a  special  act  of  the  Legislature,^  the  Gov- 
ernor has  authority  to  appoint  a  liquidator  of  a  corporation 
whose  charter  has  been  decreed  forfeited.  But  in  Illinois 
it  was  declared  that  the  persons  appointed,  under  the  act  of 
1847,  to  close  up  the  affairs  of  the  State  bank,  were  not  offi- 
cers, but  trustees,  and  that  the  executive  of  the  State  had  no 
authority,  by  virtue  of  his  office,  to  appoint  such  trustees.' 
It  was,  however,  held  in  Georgia  that  the  authority  to  appoint 
receivers  may  be  vested  in  the  executive  department  ;*  and 
in  Indiana,  that  a  judge  in  vacation  may  appoint  a  receiver 
for  a  corporation  which  is  in  "  imminent  danger  of  insol- 
vency."* Under  the  provisions  of  the  National  Banking  Act 
the  Comptroller  of  the  Currency  has  the  sole  authority  to  ap- 
point receivers  over  national  banks." 

§  408.  Statutes  Authorizing  the  Appointment  to  be  Strictly 
Construed. — The  courts  are  inclined  to  give  such  statutes  a 
strict  construction.  They  proceed  with  extreme  caution  in 
the  exercise  of  their  authority,^  and  require  an  exact  com- 
pliance with  all  the  prescribed  formalities. *  Thus  where  the 
statute  authorized  the  court  to  proceed  upon  the  petition  of 
the  judgment  creditor,  it  declined  to  interfere  upon  the  pe- 
tition of  his  attorney,  and  a  subsequent  allowance  by  the 
court  of  an  amendment  to  the  petition  failed  to  make  the 
proceedings  valid."  But  under  provisions  which  authorized 
a  creditor  to  proceed  by  petition,  it  was  held  he  might  pro- 
ceed by  bill,  as  in  the  ordinary  case  of  a  creditor's  suit,  for 
the  benefit  of  all  the  creditors.'"    Thus,  in  a  quo  warranto  pro- 

'  Carey «.  Giles,  9  Ga.  253.  Ch.   173;    Bangs  v.    Mcintosh,   23 

2  Act  of  March  15,  1855.  Barb.  591. 

3 Peoples.  Ridgley,  21  111.  65.  ^In  re  Pyrolucite Manganese  Co., 

4  Carey  v.  Giles,  9  Ga.  253.  29  Hun,  429.  See  also  Cook  on  Stock 

6  First  National  Bank  v.  U.  S.  En-  and  Stockholders,  §  634. 

caustic  Tile  Co.,  105  Ind.  227,  235.  » Bangs    v.   Mcintosh,   23    Barb. 

«  U.  S.  Rev.  Statutes,  §  5234.     See  591. 

also  §§  471,  et  seg.,  infra.  '"Morgan  v.  New  York  &  Albany 

'  Oakley  v.  Paterson  Bank,l  Green  R.  R.  Co.,  10  Paige,  290. 
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ceeding  instituted  by  tlie  Attorney-General,  under  the  former 
New  York  Code  of  Procedure,  for  a  dissolution  of  a  corpo- 
ration and  the  forfeiture  of  its  charter,  it  was  held  that  the 
court  had  no  authority  to  appoint  a  receiver  before  final 
judgment  of  forfeiture.^ 

§  409.  The  Extent  of  the  Jurisdiction  in  Chancery. — Although 
a  Court  of  Chancery  could  not  divest  a  corporation  of  its 
corporate  character  and  capacity  it  could  hold  its  trustees 
accountable  for  abuse  of  trust.'^  Accordingly  while  equity 
may  compel  officers  of  corporations  to  account  for  breaches 
of  trust  in  their  official  capacity,  yet,  in  the  absence  of  stat- 
utes extending  its  jurisdiction,  it  will  usually  decline  to  as- 
sume control  of  the  affairs  of  a  corporation,  upon  a  bill  filed 
by  a  stockholder  alleging  fraud,  mismanagement  and  collu- 
sion on  the  part  of  the  corporate  authorities,  inasmuch  as 
such  interference  would  result  in  the  dissolution  of  the  cor- 
poration, and  the  court  would  thus  accomplish  indirectly 
what  it  has  no  power  to  do  directly.  The  remedial  power 
exercised  by  courts  of  equity  in  these  cases  ordinarily  ex- 
tends no  further  than  an  injunction  against  any  special  mis- 
conduct on  the  part  of  the  officers,  and  although  the  facts 
shown  may  be  sufficient  ground  for  an  injunction,  the  court 
will  not  enlarge  its  jurisdiction  by  taking  the  affairs  of  the 
corporation  out  of  the  hands  of  its  own  officers,  and  plac- 
ing them  in  charge  of  a  receiver.^ 

In  the  case  of  Waterbury  v.  Merchants'  Union  Express 
Co."  a  stockholder  prayed  a  dissolution  of  the  defendant  cor- 
poration and  the  appointment  of  a  receiver,  upon  the  ground 
of  the  alleged  misconduct  of  the  managing  committee.  The 
judge,  denying  the  motion,  said : — "  The  infidelity  or  miscon- 

1  People  V.  Washington  Ice  Co.,  '  Angell  &  Ames  on  Corp.,  §  777. 

18  Abb.  Pr.  382.   Under  the  statutes  ^  Waterbury  v.  Merchants'  Union 

of  New  York  the  directors  of  a  dis-  Express  Co.,  50  Barb.  157  ;  Neall  «. 

solved  corporation  are  authorized  to  Hill,  16  Cal.  145 ;  Howe  «.  Deuel,  43 

wind  up  its  affairs.     As  to  the  right  Barb.  504  ;  Belmont  «.  Erie  Ry.  Co., 

of  the  court  to  deprive  them  of  this  52  Barb.  637. 

power  where  they  are  guilty  of  de-  ^  50  Barb.  157. 
lay,  see  In  re  Pontius,  26  Hun.  232. 
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duct  of  some,  or  even  of  all,  of  the  trustees  or  managers  of 
such  an  association  affords  no  ground  for  taking  away  the 
rights  of  the  sliareholders  who  constitute  the  company, 
either  by  dissolving  it  or  taking  away  its  management  and 
placing  it  in  the  hands  of  an  officer  of  the  court.  In  such 
a  case  the  principles  of  remedial,  or  preventive,  justice  go  no 
further  than  to  enjoin  or  forbid  the  misconduct,  or  remove 
the  unfaithful  officer.  I  am  not  aware  of  any  authority  for 
dissolving  a  corporation,  or  an  unincorporated  stock  associ- 
ation, or  for  taking  its  management  from  its  proprietors  or 
shareholders  on  the  mere  ground  that  one,  or  even  all,  of  its 
trustees  are  unfaithful.  The  court  may  enjoin  the  trustee 
or  suspend  and  remove  him,  and,  if  necessary,  may  order  a 
new  election,  but  cannot  substitute  its  own  officer."  But  in 
Blatchford  v.  Ross'  the  court  was  inclined  to  a  contrary 
view,  and  intimated,  in  a  dictum,  that  the  fact  that  the  man- 
agers repeatedly  voted  to  themselves  large  sums  of  money  for 
their  services  as  promoters  was  a  sufficient  ground  for  a  re- 
ceiver. 

§  410.  Of  an  Injunction  as  Concurrent  Relief. — Upon  the  ap- 
pointment of  a  receiver  of  the  property  of  a  corporation, 
for  the  purpose  of  closing  up  its  affairs,  it  is  proper  to  re- 
strain its  directors  and  officers  from  collecting  debts  and  de- 
mands due  to  the  corporation,  and  from  paying  out,  assign- 
ing or  delivering  any  of  its  property,  money  or  effects  to  any 
other  person,  or  from  encumbering  the  property.^  And  upon 
a  complaint  filed  against  a  corporation  to  declare  its  disso- 
lution, under  the  thirty-eighth  section  of  the  article  of  the 
Revised  Statutes  of  New  York  relative  to  proceedings  against 
corporations  in  equity,  the  plaintiff  may  apply  for  an  injunc- 
tion to  restrain  creditors  from  proceeding  at  law  to  obtain 
satisfaction  of  their  claims,  and  for  an  order  allowing  them 
to  come  in  and  make  themselves  parties  to  his  suit." 

'54  Barb.  42;  8.  o.,  5  Abb.  Pr.  ^  tickles  v.  The  Rochester  City 
(N.  S.)  434;    8.O.,  34  How.  Pr.  110.     Bank,  11  Paige,  118. 

2  Morgan  «.  The  New  York  &  Ai- 
bany  R.  R.  Co.,  10  Paige,  290. 
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It  is  a  question  whether  a  receiver  appointed  by  the  court 
in  such  an  action  and  in  a  case  not  provided  for  by  the  for- 
ty-fifth section  of  the  article  relative  to  proceedings  against 
corporations  in  equity,  will  have  the  statutory  powers  of  re- 
ceivers of  moneyed  corporations,  or  only  such  powers  as  the 
Court  of  Chancery  can  confer  upon  receivers  appointed  in 
ordinary  suits  in  that  court.'  Upon  a  creditor's  bill  against 
an  insolvent  corporation,  an  injunction  depriving  the  officers 
of  the  corporation  of  the  control  of  the  whole  property, 
should  not  be  granted,  ex  parte,  on  the  certificate  of  the 
Vice-Chancellor,  or  master,  out  of  court ;  but,  upon  the  ap- 
pointment of  a  receiver  for  closing  up  the  corporate  afiairs, 
an  injunction  should  issue  restraining  the  officers  of  the 
corporation  from  interfering  with  the  corporate  property 
in  any  manner.''  Where  a  statute  regulating  the  winding  up 
of  banking  corporations  by  receivers,  provides  that  no  ac- 
tion shall  be  maintained  against  a  bank  after  the  appointment 
of  a  receiver,  but  that  all  creditors  shall  have  their  remedy 
under  the  statute,  the  courts  will  not  entertain  an  action 
brought  against  the  bank  by  one  of  its  creditors,  such  an  en- 
actment being  regarded  as  constitutional  and  within  the 
power  of  the  legislative  branch  of  the  government.^ 

§  411.  Receivers  Not  Alwajrs  Appointed  When  an  Injimction  is 
Granted. — Where  the  court  decides  to  restrain  the  operations 
of  the  company  by  an  injunction,  it  will  not  necessarily  and 
in  every  case  appoint  a  receiver,  since  the  two  forms  of  relief 
are  distinct.  The  circumstances  may  demand  a  suspension 
of  the  corporate  business  while  the  officers  may  be  free  from 
any  misconduct.  As  they  were  entrusted  by  the  stockhold- 
ers with  the  control  of  the  property  and  affairs  of  the  cor- 
poration, the  court  will  consider  them  the  most  appropriate 
persons  to  wind  up  its  affairs  and  will  sometimes  leave  them 

'  Mickles  «.  The  Rochester  City  ^  Leathers  v.  Shipbuilders'  Bank, 
Bank,  11  Paige,  118.  40  Me.  386. 

*  Morgan  t).  New  York  &  Albany 
R.  R.  Co.,  10  Paige,  290. 
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in  charge/  but  will  require  tliem  to  act  under  its  direction 
and  control.''  It  should  be  made  to  appear,  however,  that 
this  course  is  more  to  the  interest  of  the  creditors  and 
stockholders  than  the  appointment  of  a  receiver  would  be.' 

§  412.  Further  of  the  Dissolution  of  the  Corporation. — Al- 
though, upon  the  appointment  of  a  receiver,  the  corporation 
is  enjoined  from  the  exercise  of  its  corporate  franchises  and, 
deprived  of  its  property,  and  thereby  becomes,  for  the  prac- 
tical purposes  of  its  creation,  non-existent,  it,  nevertheless, 
cannot  be  held  to  be  actually  dissolved  until  it  is  so  adjudged 
and  determined  by  judicial  sentence.  Its  stockholders  con- 
tinue their  existence  qua  stockholders,  and  its  contracts  may 
be  enforced  against  it.*  The  existence  of  the  corporation  is 
not  destroyed,  or  suspended,  by  the  action  of  a  court  of  equity 
in  taking  possession  of  its  property  and  franchises,  and 
it  may  be  sued  upon  all  causes  of  action  upon  which  it 
may  be  or  become  liable  in  personam^  no  license  from  the 
court  being  a  condition  precedent  to  the  bringing  of  such 
actions;  but  a  judgment  thus  obtained  cannot  be  satisfied 
from  property  in  the  hands  of  the  receiver,  except  through 
the  administering  assistance  of  the  court  appointing  him. 
After  the  property  is  returned  to  its  custody  the  judgment  can 
be  enforced  against  it,  in  the  usual  way,  on  final  process.^ 
The  charter  of  the  Frankfort  Bank  of  Maine  was  repealed 
by  an  act  of  the  Legislature,  and  receivers  appointed  to  dis- 
tribute its  funds.  It  was  in  this  case,  however,  held  that  the 
bank  was  thereby  incapacitated  from  suing  or  being  sued  in 
a  court  of  law,  otherwise  than  to  promote  the  objects  of  the 
receivership." 

'Oakley    ®.    Paterson    Bank,    2  Kincaid  «.  Dwindle,  59  N.  Y.  552 ; 

N.   J.   Eq.    173 ;    Nichols  v.   Perry  Pringle  «.  Woolworth,  90  N. Y.  510 ; 

Patent  Arm  Co.,  11  N.  J.  Eq.  126.  Moseby  «?.  Burrow,  52  Texas,  396. 

^Rawnsleyt).  Trenton  Mutual  Life  ^  Heath  «.   Missouri,    Kansas    & 

and  Fire  Ins.  Co.,  9  N.  J.  Eq.  347.  Texas  Ry.  Co.,  83  Mo.  617. 

■'Nichols    ®.   Perry   Patent    Arm  « Whitman  v.    Cox,   26  Me.   335. 

Co.,  11  N.  S.  Eq.  126.  See  also  Leathers  «.  Ship  Builders' 

■*  Slee  «.   Bloom,   19  Johns.  456 ;  Bank,  40  Me.  386. 
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§  413.  Parties  to  the  Suit  for  the  Appointment  of  a  Heceiver. — ■ 
To  every  such  action  the  corporation  is  a  necessary  party, 
and,  in  its  absence,  the  court  will  refrain  from  decreeing  a 
dissolution  and  decline  to  appoint  a  receiver ;'  and  this  is  the 
true  rule,  although  it  is  alleged  not  to  be  a  corporation 
proper,  but  only  a  partnership.  The  omission  to  join  the 
corporation  as  a  defendant  is  such  a  defect  as  may  be  taken 
advantage  of  by  a  stockholder  on  a  writ  of  error."*  A  receiver 
of  a  bank  appointed  under  the  Michigan  statutes  in  a  pro- 
ceeding instituted  by  one  of  its  creditors,  is  not  a  necessary 
party  to  a  subsequent  proceeding  commenced  by  another  cred- 
itor, charging  that  the  bank  was  only  a  pretended  corporation, 
and  praying  for  the  appointment  of  a  receiver.'  Neither  is 
a  party  who  has  transferred  his  stock  and  parted  with  his  en- 
tire interest  in  the  corporation  and  its  effects,  entitled  to 
have  a  receiver  appointed  upon  the  ground  of  the  official 
mismanagement  of  the  trustees  of  the  company."     Where 


'  Gravenstine's  Appeal,  49  Pa.  St. 
310  ;  Mickles  t.  The  Rochester  City 
Bank,  11  Paige  118. 

2  Baker  v.  Administrator  of  Back- 
us, 32  111.  79. 

3  Wheeler  v.  Clinton  Canal  Bank, 
Harring  (Mich.)  449. 

4  Smith  V.  Wells,  20  How.  Pr. 
158.  An  insurance  company,  organ- 
ized on  the  mutual  system,  was  au- 
thorized, for  the  better  security  of 
its  debtors,  to  receive  notes  for  pre- 
miums in  advance,  from  persons  in- 
tending to  receive  policies  and  to  ne- 
gotiate such  notes  for  the  purposes  of 
their  business.  On  the  amount  of 
such  notes  above  the  premiums  paid 
by  the  makers,  and  on  new  notes 
taken  thereafter,  a  compensation 
was  to  be  allowed  by  the  trustees  of 
the  company,  at  a  rate  not  exceed- 
ing five  per  cent,  to  be  fixed  by 
them.  There  was  no  capital  stock. 
A  made  his  note  for  $5,000  to  the 
company  under  the  above  provisions 


of  their  charter.  At  the  end  of  a 
year  a  surplus  was  earned  and  divi- 
ded among  those  who  had  become 
members  by  insuring  in  the  compa- 
ny, but  no  compensation  was  made 
to  those  who  had  given  their  notes 
as  above  provided.  A  filed  a  bill  for 
an  injunction  and  the  appointment 
of  a  receiver.  Held,  that  as  A,  by 
making  his  note  as  provided  by  the 
charter,  was  neither  a  creditor  nor 
stockholder  within  the  statute  regu- 
lating the  dissolution  of  corporations, 
though  he  might  be  entitled  to  some 
compensation,  he  could  not  maintain 
his  bill  for  an  injunction  and  re- 
ceiver. Hill  ■».  Nautilus  Insurance 
Co. ,  4  Sandf .  Ch.  577.  It  seems  that 
so  far  as  proceedings  for  dissolving 
banking  corporations  and  appointing 
a  receiver  are  governed  by  special 
statutes,  the  statute  1  Rev.  Stat. 
239  should  govern.  Herron  v. 
Yance,  17  Ind.  595.  Quc&re,  wheth- 
er, in   view   of    1    Rev.  Stat.  159, 
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receivers  are  appointed  they  need  not  be  made  parties  to  a 
bill  to  foreclose  a  mortgage  against  the  corporation,  which 
was  taken  pro  coTifesso,  before  the  receivers  were  appointed, 
and  who  do  not  apply  for  leave  to  come  in  and  defend.* 

§  414.  The  Same  Subject  Continued. — In  an  early  case  in 
New  York,  where  an  application  was  made  by  a  creditor, 
through  a  petition,  for  an  injunction  and  receiver,  on  the 
ground  of  the  insolvency  of  the  bank,  a  temporary  injunc- 
tion was  granted,  with  an  order  to  show  cause,  at  a  short 
day — two  days  from  the  time  of  the  presentment  of  the  pe- 
tition— why  the  prayer  of  the  petition  should  not  be  grant- 
ed ;  and  copies  of  the  petition  and  order  were  directed  to 
be  served  on  the  president  or  cashier,  and  on  the  Attorney- 
General.  On  the  day  for  showing  cause  the  counsel  for  the 
bank  did  not  deny  the  alleged  insolvency,  and  an  order  was 
made  for  a  master  to  appoint  a  receiver.''  Where  a  corpor- 
ate body  do  an  act  through  their  proper  officers,  such  as 
making  a  contract  or  lease  with  a  third  party,  although  they 
may  have  exceeded  their  authority  and  the  public  officer 
might  interfere,  yet  it  appears  to  have  been  held,  in  Eng- 
land, that  the  shareholders  are  not  the  parties  to  annul  it  and 
obtain  a  receiver,  especially  where  the  acquiescence  of  the 
shareholders  for  a  length  of  time  is  shown."* 

§  415.  Under  What  Circumstances  a  Receiver  "Will  be  Ap- 
pointed.— Under  the  New  York  Code  of  Civil  Procedure,  an 
action  to  procure  a  judgment  dissolving  a  corporation,  cre- 
ated by  or  under  the  laws  of  that  State,  may  be  maintained, 
and  receivers  of  its  property  appointed,  in  any  of  the  fol- 
lowing cases : — 

and  239,  averments  could  be  made  ^  Willink  v.  Morris  Canal  &  Bank- 
by  a  receiver  of  a  banking  corpora-  ing  Co.,  4  N.  J.  Eq.  377. 
tion,  showing  authority  within  the  -In  the  Matter  of  the  Franklin 
three  years  named,  to  prosecute  or  Bank,  1  Paige,  85.  The  form  of  the 
defend  suits  in  his  own  or  in  any  order,  which  was  settled  by  Chan- 
other  name  than  that  of  the  cor-  cellor  Walworth,  appears  at  length 
poration ;  Herron  v.  Vance,  supra.  in  the  report  of  the  case. 

3Gray«.  Chaplin,  2  Russ.  126. 
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1.  Where  tlie  corporation  has  remained  insolvent  for  at 
least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year, 
to  pay  and  discharge  its  notes  or  other  evidences  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  bus- 
iness for  at  least  one  year. 

4.  If  it  have  banking  powers,  or  power  to  make  loans  on 
pledges  or  deposits,  or  to  make  insurances,  where  it  becomes 
insolvent  or  unable  to  pay  its  debts,  or  has  violated  any 
provision  of  the  act,  by  or  under  which  it  was  incorporated, 
or  of  any  other  act  binding  upon  it.* 

The  other  States  of  the  Union  have  similar  statutory  pro- 
visions ;  and  have  made  some  or  all  the  above  mentioned 
acts  and  omissions  grounds  for  the  forfeiture  of  corporate 
franchises  and  the  appointment  of  receivers.  In  proceed- 
ings for  the  voluntary  dissolution  of  corporations  under  stat- 
utes, as  well  as  in  suits  brought  by  judgment  creditors  for 
the  sequestration  of  corporate  property,  receivers  are,  in 
most  of  the  States,  authorized  to  be  appointed.  The  power  of 
appointment  is  usually  made  discretionary,  and  when  discre- 
tionary it  will  be  exercised  with  extreme  caution.  In  a  pro- 
ceeding against  the  Franklin  Bank''  a  receiver  was  appointed 
upon  the  petition  of  a  creditor,  the  bank  having  failed  to 
show  cause.  So,  also,  in  a  judgment  creditor's  action  brought 
for  sequestration  of  the  corporate  property,  on  the  filing  of 
a  petition,  duly  verified,  showing  the  recovery  of  a  judgment 
against  the  corporation,  the  issuing  of  execution  thereon  to 
the  proper  county,  and  the  return  thereof  unsatisfied,  an 
order  was  granted  that  the  corporation  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted ;  and  in  the 
meantime,  the  ofiicers  of  the  company  were  restrained  from 
transferring  or  incumbering  the  property  of  the  corporation.^ 
Where  an  insurance  company,  pursuant  to  a  vote  of  its  di- 
rectors, issued  no  new  policies  and  employed  no  clerks  or 

'New  York  Code  of  Civ.  Proc,  Co.,  5  Paige,  521  ;  Adler  t.  Mil- 
§§  1785,  1788.  waukee  Patent   Brick  Mfg.  Co,  13 

•^  1  Paige,  85.  Wis.  57. 

3  DeVoe  v.  Ithaca  &  Owego  R.  R. 
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agents  for  a  year,  it  was  held,  altliougli  tlie  officers  of  the 
company  were  regularly  elected,  that  it  had  suspended  its 
ordinary  and  lawful  business  within  the  meaning  of  the  act, 
and  was  thereby  dissolved,  and  a  receiver  was  appointed.' 

§  416.  The  Same  Subject  Continued. — In  the  case  of  Conro 
V.  Gray,''  it  appearing  that  the  company  had  ceased  to  trans- 
act business  as  a  corporation,  that  the  principal  stockholders 
had  dealt  with  the  corporate  property  as  their  own,  and  that 
the  president,  in  violation  of  his  trust,  had  made  an  assign- 
ment of  its  property,  the  court  declared  that,  under  the  cir- 
cumstances, there  was  no  remedy  for  the  creditors  but  to 
file  their  bill  and  ask  for  a  receiver. 

In  Illinois,  a  somewhat  similar  case  arose.^  The  company 
had  not  only  ceased  to  do  business,  but  it  was  practically 
unable  to  resume  on  account  of  its  insolvency.  This  hav- 
ing been  brought  about  by  the  fraudulent  mismanagement  of 
its  directors,  the  court  transferred  the  property  to  the  man- 
agement of  a  receiver.* 

In  the  Matter  of  the  Empire  Bank,^  the  question  arose 
whether  the  bank  was,  in  the  language  of  the  statute,  "  not 
clearly  solvent."  The  court  decided  it  was  clearly  insolvent, 
because :  {a)  It  had  suspended  specie  payments,  (l))  Before 
such  suspension,  it  was  borrowing  money  frequently  and  in 
large  amounts,  at  an  exorbitant  rate  of  interest,  {c)  It 
had  refused  to  pay  its  undisputed  debts  for  more  than 
twenty  days  after  demand,  {d)  It  had  permitted  judgments 
against  it  to  be  recovered  and  executions  to  be  issued  and 
to  be  returned  unsatisfied.  (<?)  It  had  allowed  an  injunction 
against  its  business  to  be  issued  and  when  that,  in  a  com- 
promise with  its  creditors,  was  supposed  to  be  dissolved,  it 
immediately  executed,  without  security,  to  three  individuals 
— two  of  them,  at  least,  debtors  to  the  institution  and  selec- 

^Inre  Jackson  Marine  Ins.  Co.,  "^Cf.  Streit  «.  Citizens' Fire  Insur- 

4  Sandf.  Ch.  559.  ance  Co. ,  29  N.  J.  Eq.  21,  where  the 

2  4  How.  Pr.  166.  defendant  had  ceased  to  do  business. 

8  Coal  Mining  Co.  t.  Edwards,  103  ^  iq  How.  Pr.  498. 
111.  472. 
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ted  by  tlie  directors,  who  were  also  debtors — an  absolute 
assignment  of  all  its  property  and  effects,  to  the  nominal 
amount  of  nearly  half  a  million,  to  pay  its  creditors.  The 
court  declared  the  assignment  void,  saying: — "Whatever 
may  be  the  meaning  of  the  word  insolvency  in  other  con- 
nections and  in  other  statutes,  its  meaning,  in  the  statute 
before  us,  can  admit  of  no  dispute,  and  that  meaning,  it  is 
obvious,  is  nothing  more  nor  less  than  inability  or  unwill- 
ingness to  pay  promptly,  as  indicated  by  actual  non-pay- 
ment, persisted  in  or  continued  for  ten  days  after  demand 
or  for  any  time  after  execution."  The  appointment  of  a  re- 
ceiver followed  as  of  course. 

§  417.  In  Cases  of  Fraudulent  Insolvency. — It  becomes  the 
imperative  duty  of  the  court  to  make  the  appointment  in 
cases  where  the  officers,  after  the  insolvency  of  the  company, 
have  improperly  and  fraudulently  disposed  of  its  property.' 
Where  a  statute  makes  it  the  duty  of  the  Attorney-General 
of  the  State,  whenever  a  bank  becomes  insolvent,  to  apply 
to  a  court  of  equity  for  an  injunction  and  a  receiver,  and  for 
the  winding  up  of  the  corporation,  when  the  fact  of  the  in- 
solvency is  established,  the  court  to  which  the  application  is 
addressed  has  no  discretion  as  to  the  appointment,  but  a  re- 
ceiver will  be  granted  as  of  course.*  Where  the  statute  pro- 
vides that  a  receiver  may  be  appointed  when  a  corporation 
has  been  dissolved,  or  when  it  "is  in  imminent  danger  of 
insolvency,  or  has  forfeited  its  corporate  rights,"  in  proceed- 
ings against  an  insurance  company  for  the  appointment  of  a 
receiver,  it  is  sufficient  ground  for  the  relief  to  allege  that 
the  company  is  insolvent,  and  that  its  officers  have  misap- 
plied the  funds  and  are  wasting  the  only  means  of  the  com- 
pany for  the  payment  of  losses.  Such  a  predicament  of 
fact,  if  it  does  not  show  an  absolute  condition  of  insolvency, 
shows  at  least  that  there  is  such  "  imminent  danger  of  insol- 
vency "  as  to  warrant  the  appointment  of  a  receiver ;  and 

'  Nichols «.  Perry  Patent  Arm  Co.,  « Attorney-General  v.  Bank  of 
11  N.  J.  Eq.  126.  Columbia,  1  Paige,  511. 
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the  facts  alleged  being  sufficient  to  give  the  court  jurisdic- 
tion, its  proceedings  in  making  the  appointment,  even  if  erro- 
neous, cannot  be  called  in  question  in  a  collateral  proceed- 
ing.' Neither  is  it  necessary  that  the  information  by  the 
Attorney-General  be  verified  by  a  positive  affidavit  as  to  the 
insolvency  of  the  bank,  but  it  is  sufficient  if  there  is  an  alle- 
gation on  information  and  belief,  since  no  person  but  the 
officers  of  the  bank  could  swear  positively  as  to  its  insol- 
vency.'' And  in  an  action  by  stockholders  to  set  aside  a  mort- 
gage executed  by  the  officers  of  the  company  without  ade- 
quate consideration  and  in  fraud  of  the  rights  of  the  com- 
pany, a  receiver,  'pendente  lite,  may  be  appointed.^ 

The  system  inaugurated  in  New  York  by  the  act  of  1825, 
and  incorporated  into  the  Eevised  Statutes,  has  been  con- 
tinued by  the  Codes.  For  fift}^  years,  prior  to  the  act  of  1883, 
it  was  the  statutory  system  of  procedure  for  the  winding  up  of 
the  affairs  of  insolvent  corporations,  through  receivers  ap- 
pointed by  the  court,  not  by  virtue  of  its  inherent  jurisdic- 
tion, but  under  statutory  authority.  This  statute  which  au- 
thorizes their  appointment  and  also  prescribes  with  great 
minuteness  their  powers  and  duties,  has  not  been  repealed.* 

§  418.  In  Foreclosure  Cases. — The  power  of  a  Court  of 
Chancery  to  appoint  a  receiver,  pendente  lite,  in  foreclosure 
cases,  is  a  part  of  its  incidental  jurisdiction,  not  depending 
upon  any  statute,  which  it  exercises  whenever,  by  reason 
of  the  insufficiency  of  the  security,  or  other  reason,  equity 
requires  that  the  rents  and  profits  of  the  mortgaged  prop- 
erty, pending  the  litigation,  should  be  impounded  and  re- 
tained, to  be  applied  upon  the  debt  to  be  ascertained  by  the 
final  judgment.  This  authority  is  not  affected  by  the  char- 
acter of  the  mortgagor,  whether  an  individual  or  a  corpora- 
tion.    It  rests  upon  grounds  quite  independent  of  the  char- 

'  Howard   «.    Whitman,  29  Ind.  ^  a. very  v.    Blees  Manufacturing 

557.  Co.,27N.  J.  Eq.  412. 

2  Attorney-General  v.  Bank  of  Co-  *  United  States  Trust  Co.  v.  New 

lumbia,  1  Paige,  511.  York,  West  Shore,  etc.,  R.  R.  Co., 
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acter  of  tlie  parties  to  the  instrument  or  the  nature  of  the 
mortgaged  property.' 

§  419.  As  Incidental  to  a  Creditor's  Bill ;  Sequestration. — A 
creditor  who  files  a  bill  for  the  sequestration  of  the  corpor- 
ate property  and  the  appointment  of  a  receiver  is  generally 
required  by  the  statute  authorizing  the  action  to  show  that  he 
has  exhausted  his  remedy  at  law,  by  proving  that  he  has  ob- 
tained a  judgment  against  the  company  and  that  an  execu- 
tion issued  thereon  has  been  returned  unsatisfied,  in  whole 
or  in  part.  This  proof  is  required  by  statute  in  New  York  f 
and  a  creditor  who  has  not  obtained  a  judgment  cannot  suc- 
ceed in  an  application  for  a  receiver,  although  he  prove  that 
the  corporation  is  insolvent  and  is  suffering  other  creditors 
to  obtain  a  preference.^  In  Wisconsin  a  judgment  creditor 
can  file  a  bill  on  behalf  of  himself,  and  of  all  other  credit- 
ors similarly  situated,  who  may  elect  to  come  in,  and  the 
ofiicers  and  delinquent  members  of  the  company  will  be  re- 
quired to  pay  and  account  to  the  receiver  for  so  much  of  the 
capital  stock  as  will  be  necessary  to  pay  any  judgment  in 
the  action.  The  funds  recovered  will  be  divided  ratably 
among  the  creditors  who  have  become  parties.*  In  an  early 
case  in  New  York,  a  creditor  of  a  banking  association,  who 
sought  the  appointment  of  a  receiver  to  wind  up  its  affairs, 
was  relegated  to  the  courts  of  law,  as  it  was  apparent  from 
his  bill  that  whatever  rights  he  had  were  cognizable  at  law 
and  might  be  remedied  by  following  the  course  pointed  out 
by  law  for  that  purpose.^ 

§  420.  In  a  Creditor's  Action  in  New  York. — A  creditor  of  a 
corporation  obtained  judgment  against  it  in  the  State  where- 
in it  was  organized,  and  in  aid  of  his  judgment  procured  the 

'  United  States  Trust  Co.  -».  New  ^  Gal  way  d.  United  States  Steam 

York,  West  Shore,  etc.,   R.  R.  Co.,  Sugar,  etc.,  Co.,  13  Abb.  Pr.  211. 

101  N.  Y.  478,  483  (1886).  "  Adler  «.  Milwaukee  Patent  Brick 

-Dambman  v.    Empire    Mill,   12  Mfg.  Co.,  13  Wis.  57. 

Barb.  341.     See  also  Bangs  v.  Mc-  ^Varmljv.  Tenth  Ward  Bank,  3 

Intosh,  25  Barb.  591.  Edw.  Ch.  395. 
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appointment  in  that  State  of  a  sequestrator  of  its  prop- 
erty. The  corporation  transferred  its  property  and  assets 
to  a  new  corporation  created  under  the  laws  of  New  York, 
upon  the  sole  consideration  of  shares  of  stock  in  the  new 
company,  and,  in  an  action  brought  in  New  York  by  the 
creditor  upon  his  judgment,  a  receiver  was  appointed.' 
Under  the  provision  of  the  Eevised  Statutes  of  New  York, 
authorizing  a  creditor  of  an  insolvent  corporation  to  pro- 
ceed by  petition  for  the  appointment  of  a  receiver,  the  cred- 
itor may  proceed  by  bill,  as  in  the  ordinary  case  of  a  cred- 
itor's suit  for  the  benefit  of  all  the  creditors.'^ 


§  421.  Of  Beligious  Corporations. — From  the  fact  that  there 
are  but  a  few  cases  in  the  reports  involving  a  receivership 
of  a  religious  corporation,  it  may  be  assumed  that  the  courts 
are  not  often  called  upon  to  appoint  a  receiver  in  such  a 
case.  It  is,  however,  settled  law  that  the  Chancellor  has 
jurisdiction  over  religious  corporations,  so  far  as  their  prop- 
erty and  temporalities  are  concerned,  upon  the  principle  of 
trusteeship.^ 

If  trustees  of  a  religious  corporation,  having  the  control 


1  Barclay  «.  Quicksilver  Mining 
Co.,  9  Abb.  Pr.  (N.  S.)  283;  s.  c,  6 
Lans,  25. 

^  Morgan  v.  New  York  &  Albany 
R.  R.  Co. ,  10  Paige,  290.  The  plain- 
tiff may  pray  a  discovery  of  such 
stockholders  as  have  not  paid  in 
the  full  amount  of  their  shares  of 
the  stock,  as  fixed  by  the  charter; 
and  upon  obtaining  the  discovery 
may  amend  his  bill  by  making  such 
stockholders  parties;  or  he  may 
wait  until  a  decree  has  been  ren- 
dered and  the  corporate  effects  have 
been  distributed,  and  then  file  a  sup- 
plemental bill  against  such  stock- 
holders for  the  amount  due  on  their 
respective  shares,  or  so  much  there- 
of as  is  necessary  to  satisfy  the  res- 
idue of  the  corporate  debts.    The 
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manner  in  which  the  effects  of  an 
insolvent  corporation  will  be  distrib- 
uted, under  a  decree  obtained  in  a 
creditor's  suit  by  a  judgment  credit- 
or of  the  corporation,  is  the  same  as 
that  prescribed  by  the  statute  in  re- 
lation to  the  voluntary  dissolution 
of  corporations.  Where,  in  a  credit- 
or's suit  against  an  insolvent  corpor- 
ation, there  was  nothing  before  the 
Court  to  show  that  any  other  debts 
were  owing  by  the  corporation  be- 
side the  plaintiff's,  the  appointment 
of  a  receiver  of  so  much  of  the 
property  as  would  pay  the  plaintiff's 
debt  was  sustained  on  appeal  by  the 
defendant ;  Morgan  v.  New  York  & 
Albany  R.  R.  Co.,  mpra. 

3  Bowden  «.  McLeod,  1  Edw.  Ch. 
588. 
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of  its  temporalities,  misapply  the  funds  or  abuse  the  trust 
reposed  in  them  by  the  corporators,  or  those  for  whose  ben- 
efit they  hold  the  property,  the  Supreme  Court  in  New  York 
has,  at  common  law,  power  to  compel  them  to  account  for 
such  misapplication,  notwithstanding  the  provision  in  the 
Eevised  Statutes  excepting  religious  incorporations  from  the 
visitorial  power  which  is  expressly  given  in  relation  to  ordi- 
nary corporations.'  Except  in  connection  with  the  prop- 
erty and  temporalities  of  a  religious  society,  whether  incor- 
porated or  not,  and  upon  the  principle  of  trusteeship,  the 
court  has  no  jurisdiction  and  cannot  interfere.  It  has  noth- 
ing immediately  to  do  with  their  spiritual  concerns,  church 
government,  discipline,  faith,  doctrines  or  modes  of  worship. 
These  are  matters  which  are  to  be  left  to  the  regulation  of 
their  own  peculiar  tribunals  and  the  ecclesiastical  judicatories 
of  each  church.  Nor  will  the  court  interfere  to  restrain  the 
free  exercise  of  religion  in  any  man  according  to  the  dictates 
of  his  own  conscience.  It  disclaims  all  such  power  and  au- 
thority. And  yet,  it  must  be  admitted,  that  there  are  cases  in 
which  the  court  has  power  to  inquire  into  tenets  openly  and 
publicly  expressed,  in  reference  to  the  place  in  which  they 
are  promulgated.^ 

In  the  case  of  Bowden  v.  McLeod^  the  church  was  divid- 
ed into  two  parties ;  each  one  was  trying  to  get  possession 
and  an  attempt  was  made  to  install  a  particular  minister, 
who  was  obnoxious  to  the  complainants.     The  cause  was 
left  open,  to  give  time  for  a  decision  of  the  higher  judicato- 
ries of  the  church  upon  a  turning  point.     In  the  meantime 
the   court   interfered,  by  ordering   each  party  to   use  the 
church  alternately,  the  Yice-Chancellor  saying: — "And,  if 
^  necessary,  a  receiver  of  the  income  and  pew-rents  can  be 
'  appointed,  to  be  held  subject  to  the  further  order  of  the 
court."     This  cause  was  settled  by  the  parties,  while  it  was 
'  in  the  Court  of  Errors,  after  the  injunction  had  been  dis- 
solved by  the  Chancellor  on  technical  grounds. 

'  Baptist   Church  in  Hartford  v.        2  Bowden  «.  McLeod,  supra. 
Witherell,  3  Paige,  296 :   Bowden  ®.         3 1  ^dw.  Chan.  588. 
McLeod,  1  Edw.  Chan.  588. 
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And  again,  in  Willis  v.  Corlies,'  where  a  motion  was  made 
for  a  receiver  of  real  estate  before  answer,  and  tlie  subject- 
matter  of  the  controversy  was  the  real  estate  belonging  to 
the  Society  of  Friends  in  the  city  of  New  York,  the  appli- 
cation was  refused,  because  there  was  evidence  neither  of 
fraud  nor  danger  to  the  property. 

§  422.  Of  Foreign  Corporations. — Section  1812  of  the  New 
York  Code  of  Civil  Procedure  extends  the  authority  which 
it  confers  upon  courts  of  equitable  jurisdiction  to  corpora- 
tions and  joint-stock  associations  created  by  or  under  the 
laws  of  other  States,  or  countries,  "where  the  corporation 
or  association  does  business  within  the  State  or  has,  within 
the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock.'" 

The  propriety  of  the  relief  against  foreign  corporations  is 
sometimes  determined  by  the  legislation  or  decisions  of  the 
State  in  which  the  association  was  incorporated.  Thus,  in 
an  action  brought  by  holders  of  the  original  stock  of  a  cor- 
poration created  by  the  laws  of  another  State,  to  set  aside  an 
increase  of  stock  made  by  the  corporation,  it  is  not  lawful 
to  grant  an  injunction  against  the  action  of  the  corporate 
officers  and  to  appoint  a  receiver  of  the  new  issue,  when  the 
State  in  which  the  company  was  incorporated  has,  by  legis- 
lative action  and  by  the  decision  of  a  court  of  last  resort, 
ratified  the  acts  of  the  corporation  in  issuing  the  new  stock 
and  have  declared  it  legal."  The  Superior  Court  of  New 
York  is  so  limited  in  its  jurisdiction  that  it  cannot  appoint 
a  receiver  of  the  property  or  effects  of  a  foreign  corpora- 
tion for  the  purpose  of  winding  up  its  affairs." 

'  2  Edw.  Chan.  281.  toinsolvent  corporations.     The  pro- 

-  DeBoraer  v.  Drew,  57  Barb.  438 ;  visions  of  the  Revised  Statutes  (2 

Murray  v.  Vanderbilt,  39  Barb.  140.  R.  S.  463)  are  preserved  by  section 

^ O'Briens.  Chicago,  Rock  Island  471  of  the  Code,  and  must  govern 

&  Pacific  R.  R.  Co.,  53  Barb.  568.  proceedings   supplementaiy  to  exe. 

"*  Da>®.  United  States  Car  Spring  cution  against  insolvent  corpora- 
Co.,  2  Duer,  608.  The  provisions  of  tions.  Hammond  ®.  Hudson  River 
the  Code  of  Procedure  of  the  State  of  Iron  and  Machine  Co.,  11  How.  Pr. 
New  York  (§  292)  have  no  relation  29. 
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§  423.  Cases  Where  the  Apphcation  Has  Been  Denied. — As  a 
general  rule  the  appointment  will  not  be  made  upon  an  ex 
parte  application,  and  the  statutes  usually  give  the  corpora- 
tion an  opportunity  to  be  heard,  and  prescribe  that  an  order 
to  show  cause  shall  be  first  issued  and  made  returnable  at 
some  definite  period  of  time  thereafter  ;^  nor  should  an  ap- 
pointment be  made  where  the  afiidavits  state  the  facts  upon 
information  and  belief.''  Thus,  in  a  case  where  the  insol- 
vency of  a  bank  was  averred  upon  information  and  belief, 
and  the  contrary  was  shown  by  the  official  reports  of  the 
bank,  made  and  sworn  to  pursuant  to  the  banking  laws  of 
the  State  of  New  York,  the  receiver  was  refused.^  And  the 
same  rule  applies  where  the  applicant  alleges,  in  general 
terms,  that  he  believes  a  particular  bank  to  be  insolvent  and 
unable  to  pay  its  debts,  without  stating  the  facts  and  circum- 
stances upon  which  the  belief  is  founded."  Upon  the  same 
principle  the  application  was  refused  in  proceedings  under 
the  statute  of  New  Jersey,  where  the  affidavits,  read  in  sup- 
port of  the  motion,  contained  only  general  allegations  as  to 
the  belief  of  the  party  that  great  frauds  had  been  commit- 
ted, but  contained  no  statement  of  the  facts  constituting  the 
fraud  and  did  not  specify  the  parties  charged  with  their  com- 
mission.^ If  no  fraud  and  no  threatened  destruction  or  ma- 
terial injury  to  the  property  is  shown,  no  case  is  made  out 
for  the  court  to  exercise  this  summary  power. ^  A  well- 
grounded  apprehension  of  injury  about  to  be  done  must  ap- 
pear. Where  the  misconduct  occurred,  if  at  all,  several 
years  before,  and  no  act  is  at  present  threatened,  nor  mis- 
chief impending,  an  injunction  and  receiver  will  not  be  or- 


'  Devoe  ®.  Ithaca  &  Owego  R.  R.  ^  Livingston  «.  Bank  of  New  York, 

Co.,  5  Paige,  521.    See,  also,  People  26  Barb.  304. 

«.  Albany  &  Susquehanna  R.  R.  Co.,  •*  Bank  of  Columbia  -y.  Attorney- 

7  Abb.  Pr.  (N.  S.)  290.              '  General,  1  Paige,  511;  s.  c,  3  Wend. 

'^  Livingston  ■».  Bank  of  New  York,  588. 

26  Barb.  304 ;  s.  o.,  5  Abb.  Pr.  (N.  ^  Oakley  «.  Paterson  Bank,  2  N.  J. 

Y.)  338.     See  also  Powers  v.  Ham-  Eq.  173. 

ilton  Paper  Co. ,  60  Wis.  23.  "^  Baker  «.  Administrator  of  Back- 

.  us,  32  111.  79. 
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dered.'  Where  an  action  was  brought  to  restrain  the  holders 
of  .certain  shares  of  stock  from  transferring  them,  it  being 
claimed  that  the  stock  had  been  illegally  issued,  an  ex  parte 
application  for  a  receiver  of  the  shares,  made  before  answer, 
was  denied,  inasmuch  as  there  was  no  evidence  before  the 
court  that  the  defendants  were  irresponsible,  or  were  about 
to  transfer  the  stock  and  thereby  cause  a  loss.'' 

§  424.  The  Same  Subject  Continued. — In  proceedings  under 
the  statute  of  New  Jersey  for  a  voluntary  dissolution  a  re- 
ceiver was  refused,  as  it  appeared  that  the  directors  were 
winding  up  its  affairs  in  a  manner  satisfactory  to  all  the 
stockholders  except  the  complainant,  and  were  in  all  respects 
trustworthy.'  Where  all  the  capital  stock  of  a  manufactur- 
ing corporation  was  owned  by  two  persons,  and  they  dis- 
agreed as  to  the  valuation  of  the  property  on  hand  in  making 
the  annual  statement,  and  one  of  them  assumed  control  of 
the  business  to  the  exclusion  of  the  other,  it  was  held,  on 
the  application  of  the  one  in  control,  that  the  condition  of 
the  property  and  the  relations  of  the  parties  did  not  warrant 
the  appointment  of  a  receiver.*  Where  a  statute  required 
the  insolvency  of  a  bank  of  which  a  receiver  was  sought,  to 
be  proved  as  a  condition  precedent,  but  was  silent  as  to  the 
manner  of  proving  it,  the  court  declared  that  it  must  be 
proved  according  to  the  established  rules  of  evidence  and 
the  course  and  practice  of  the  court,  and  that,  if  the  facts  and 
circumstances  shown  were  sufficient  to  make  out  a  prima 
facie  case,  and  were  uncontradicted  or  unexplained  by  the 
bank,  the  application  would  be  granted.  **  The  Ke vised  Stat- 
utes of  Ehode  Island"  authorizing  the  court  to  appoint  a  re- 
ceiver of  a  bank  "where  it  is  so  managing  its  concerns  that 
the  public,  or  those  having  funds  in  its  custody,  are  in  danger 

'  Kean  «.  Colt,  5  N.  J.  Eq.  365.  ^  Einstein  «.  Rosenfeld,  38  N.  J. 

'  People  ®.  Albany  &  Susquehanna    Eq.  309. 
R.  R.  Co.,  7  Abb.  Pr.  (N.  S.)  290.  ^  Sutherland,  J.,  in  Bank    of  Co- 

^  City  Pottery  Co.  ■».  Yates,  37  N.  lunibia®.  Attorney-General,  1  Paige, 
J.  Eq.  543.  Oil ;  8.  0.,  3  Wend.  588. 

6Ch.  126,  §4. 
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of  being  defrauded  thereby,"  it  was  held  to  be  unnecessary, 
in  order  to  authorize  the  court  to  act  under  this  statute,  to 
establish  an  intent  on  the  part  of  the  managers  of  a  bank 
to  cheat  the  depositors,  but  that  it  was  sufficient  if  it  ap- 
peared that,  through  their  mismanagement,  the  bank  was 
exposed  to  depredations  by  dishonest  agents,  and  that  the 
depositors  were  thereby  in  danger  of  being  defrauded.'  The 
fact  of  past  mismanagement,  although  ultra  vires,  and  fol- 
lowed by  insolvency,  will  not  be  considered  upon  an  appli- 
cation made  under  this  section  of  the  statute,  because  that 
would  present  a  case  for  the  interposition  of  the  court  upon 
another  and  distinct  ground.^  Nor  will  the  court  interfere 
where  the  insolvent  condition  of  the  bank  is  owing  to  the 
mismanagement  of  a  former  board  of  directors,  to  whom  a 
new  board  have  succeeded,  with  the  approbation  and  under 
the  supervision  of  the  bank  commissioners,  with  a  view  to 
retrieving  the  condition  of  the  bank.^ 

A  receiver  will  not  be  appointed  of  a  banking  company 
upon  the  charge  of  fraud  and  corruption  in  the  control  and 
conduct  of  the  election  of  directors,  where  there  is  no  charge 
of  fraud  or  abuse  in  the  ordinary  pecuniary  concerns  of  the 
institution."  In  an  action  against  a  bank  if  the  court  deems 
it  a  case  for  a  receiver,  and  the  bank  appeals,  the  court  will 
not  appoint  a  receiver,  pending  the  appeal,  where  there  is 
no  proof  that  the  funds  are  unsafe  in  the  hands  of  the  offi- 
cers, especially  where  the  appeal  can  be  speedily  decided. 
Should,  however,  any  interested  party  show,  in  the  mean- 
time, that  something  further  is  required  for  the  safety  of 
the  fund,  the  court  might  then  act.^ 

'  Bank   Commissioners  ■«.   Rhode  of  Ohio ;    that  said  branch  became 

Island  Central  Bank,  5  R.  I.  12.  insolvent,  and    its  assets,   real  and 

2  Id.  personal,  passed  into  the  hands  of 

3  Id.  the  State  Bank  of  Ohio,  or  board 
-•Ogden^.  Kip,  6  Johns.  Chan.  160.  of  control,  under  the  act  of  Feb- 
*The  Attorney-General  «.   Bank  ruary     24,   1845,    "to    incorporate 

ofColumbia,!  Paige,  511.  Where  the  the  State  Bank  of  Ohio  and  other 

petition  stated  that  the  plaintiff  was  banking  companies;"   that  the  de- 

a  creditor  of  the  Licking    County  fendant  was  appointed  by  the  State 

Bank,  a  branch  of  the  State  Bank  Bank  a  receiver  of  the  assets  of  said 
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§  425.  Laches  or  Acquiescence  as  a  Ground  for  the  Refusal. — 
In  granting  or  withholding  this  relief  the  courts  are  influ- 
erdjed  by  the  same  equitable  considerations  which  govern 
their  decision  in  cases  under  the  common  law  jurisdiction. 
Laches,  acquiscence  and  consent,  are  such  counter  equities 
that  when  they  appear  the  courts  have  fre'quently  declined 
to  interpose.'  An  illustration  of  their  refusal  to  interfere 
under  such  circumstances,  is  to  be  found  in  the  case  of  Gray 
V.  Chaplin,'*  and  another  in  the  case  of  Hager  v.  Stevens." 
In  the  former  case  the  authorities  of  a  company  made  an 
agreement  in  the  matter  of  a  lease  of  tolls,  which  it  was 
beyond  the  power  of  the  company  to  make.  For  forty- 
seven  years  the  lessee  and  his  successors  remained  in  pos- 
session and  receipt  of  the  tolls  under  the  agreement,  and 
during  all  that  period  no  objection  thereto  had  been  raised 
by  the  stockholders.  In  an  action  by  a  stockholder  to  set 
aside  the  agreement  upon  the  ground  that  it  was  ultra  vires, 
the  court  declined  to  appoint  preliminarily  a  receiver  of  the 
rents  and  tolls."  In  these,  as  well  as  in  other  cases,  the 
complainant  must  come  into  court  with  clean  hands.  He 
cannot  have  a  receiver  upon  the  ground  that  the  corporate 
officers  have  been  guilty  of  fraud,  or  misconduct,  or  breach 

branch,  and  took  possession  of  the  Bank  act  of  1845,  the  property,  real 

same,  and  that,  while  so  possessed,  and  personal,  of  the  insolvent  bank 

he  purchased  the  assets  and  received  became  vested  in  the  State  Bank,  in 

from  the  State.  Bank  a  conveyance  trust,  for  the  purposes  mentioned  in 

of  the  real  estate,  and  had  neglected  the  act,    and  that    the  defendant, 

to  sell  and  convert  the  assets  into  as  receiver,  was  to  be  regarded  as 

money,  but   held   and  claimed'  the  the  ministerial  officer  or   agent  of 

same,  by  virtue  of  such  purchase  and  the  State  Bank,  and  as  acting  under 

conveyance,  as  his  own  ;   and  where  Hs  direction  in  settling  up  the  affairs 

the  petition  prayed  a  discovery  and  of  the  insolvent  bank.     Lafayette 

account,  that  a  new  receiver  might  Bank  ®.  Buckingham,  12  Ohio,  St. 

be  appointed,  that  the  assets  might  419. 

be  duly  administered  under  the  stat-  '  Kean  v.  Colt,  5  N.  J.  Eq.  365. 

ute,   etc.,  on  demurrer  to  petition,  '^2Russ.  126. 

it  was  Zield,   that  the  facts  stated  ^  6  N.  J.  Eq.  374. 

in  the  petition  did  not   constitute  "Hager  v.  Stevens,  6  N.  J.  Eq. 

a  cause  of  action  against  the  defen-  374. 
dant;   that,  by  Section  24  of  said 
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of  trust,  if  lie  have  himself  participated  in  such  wrongful  acts.' 
In  the  latter  case  it  was  alleged,  in  the  bill  filed  by  a  stock- 
holder, that  certain  real  estate  situated  in  another  State,  had 
been  purchased  with  the  moneys  of  the  corporation  and  the 
title  taken  in  the  name  of  another  person,  but  because  the 
complainant  had  stood  by  without  assailing  the  transaction 
for  a  number  of  years,  during  which  period  the  title  re- 
mained unchanged,  the  court  refused  to  appoint  a  receiver, 
especially  as  the  title  was  in  no  greater  danger  at  the  time 
of  the  application  than  it  had  been  previously,  and  it  not 
appearing  that  the  trustee  of  the  property  was  insolvent." 

§  426.  Of  Security  in  Lieu  of  a  Receiver. — In  an  action  by  a 
creditor  seeking  to  enforce  his  judgment,  against  a  corpora- 
tion transacting  an  extensive  business,  where  large  interests 
were  involved,  the  court  allowed  the  defendant  a  reasonable 
time  within  which  to  give  security  in  order  to  avoid  the  in- 
terference of  a  receiver.  The  security  exacted  was  a  bond 
with  sureties  sufficient  to  secure  the  plaintiff  in  any  recovery 
which  he  might  succeed  in  obtaining  in  the  action."  The 
case  of  Stewart  v.  Chesapeake  &  Ohio  Canal  Co."  was  where 
the  mortgage  bondholders  of  the  defendant  applied  for  a 
receiver,  but  failed  to  establish  the  requisite  facts  ;  the  court 
nevertheless  retained  jurisdiction  of  the  case  for  the  purpose 
of  requiring  the  company  to  render  accounts  from  time  to 
time  of  its  receipts  and  disbursements.  In  another  case  it 
was  held  not  a  bar  to  an  action  brought  by  a  corporation  to 
recover  unpaid  subscriptions  to  its  capital  stock,  that  a  re- 
ceiver of  the  corporation  has,  since  the  commencement  of 
the  action,  been  appointed  ;  a  fortiori  where  the  receiver  has 
taken  no  proceedings  to  collect  such  unpaid  subscriptions.^ 

§  427.     Jurisdiction  Over  the  Assets  and  Officers  of  a  Foreign  Cor- 

» Hyde  Park  Gas  Co.  v.  Kerber,  5  "  5  Fed.  Rep.  149 ;  s.  o  ,  4  Hughes, 
Bradw.  133.  •  47. 

5  Gray  v.  Chaplin,  2  Russ.  126.  e  Glenville  Woolen  Co.  ■».  Ripley, 

^  Barclay    v.  Quicksilver   Mining     43  N.  Y.  206. 
Co.,  9  Abb.  Pr.  (N.  S.)  283. 
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poration. — The  authority  of  a  State  court  over  the  assets  sit- 
uated within  its  jurisdiction  and  the  resident  directors  of  a 
foreign  corporation,  is  exemplified  and  explained  in  the  case 
of  Redmond  v.  Hoge/  We  cite  from  the  opinion  of  Davis, 
P.  J, : — "  The  officers  who  have  complete  control  of  a  for- 
eign corporation,  now  in  process  of  voluntary  dissolution, 
being  all  residents  of  this  city  and  having  in  their  posses- 
sion here,  certain  funds  of  the  corporation,  which  their  own 
insolvency  has  put  in  jeopardy,  and  neither  they  nor  the 
funds  being  amenable  to  the  jurisdiction  of  the  State  under 
whose  laws  the  corporation  was  created  and  exists,  refuse 
to  make  application  of  such  funds  to  the  creditors  and  stock- 
holders in  conformity  to  the  proceedings  for  dissolution,  or, 
to  put  the  same  in  a  place  of  safety.  They  possess,  being 
all  the  executive  and  a  majority  of  the  administrative  officers 
of  the  corporation,  such  power  of  control,  that  no  suit  can 
be  commenced  by  the  corporation  itself,  to  protect  the  fund. 
Is  a  court  of  equity  of  a  State  powerless,  at  the  suit  of  a 
minority  of  the  officers,  who  are  stockholders  and  personally 
interested  in  the  application  and  distribution  of  the  fund,  to 
appoint  a  receivership  of  the  particular  fund,  and  apply  it, 
first  to  the  creditors  of  the  corporation,  and,  secondly,  to 
the  stockholders,  in  accordance  with  the  proceedings  for 
dissolution  in  the  home  State  of  the  corporation  ?  We  have 
clearly  jurisdiction  of  the  persons  of  the  officers  in  the  State. 
We  have  jurisdiction  of  the  property  because  it  is  within  our 
territory.  The  plaintiffs  are  also  citizens  of  our  State,  and 
show  themselves  to  be  remediless  both  in  Connecticut,  and 
in  the  Federal  courts.  We  are  not  prepared  to  say,  until 
some  higher  tribunal  shall  admonish  us  to  the  contrary, 
that  this  court  has  not,  under  such  circumstances,  power  to 
intervene,  so  far  as  relates  to  the  property  actually  within  the 
State.  The  court  is  not  powerless,  in  such  a  case,  to  enforce 
any  judgment  it  may  render,  so  long  as  it  is  limited  to  the  par- 
ticular fund  which  it  finds  here  and  takes  from  the  hands 
of  persons  over  whom  its  jurisdiction  is  complete  and  puts 

^3Hun,  171,  176. 
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it  into  the  safe-keeping  of  its  own  officers  ;  and  we  are  aware 
of  no  authority  which  denies  to  ns  jurisdiction  in  a  case  con- 
taining all  the  elements  of  that  before  us.  It  is  idle  to  an- 
swer that  the  courts  of  Connecticut  have  jurisdiction  over 
the  corporation  ;  for  such  jurisdiction,  so  far  as  it  affects  the 
questions  and  remedies  here,  is  futile.  Its  impotency  was 
illustrated  in  the  proceeding  commenced  in  the  Superior 
Court  of  that  State,  in  which  Eaton  was  appointed  receiver, 
and  in  which  he  was  forced,  in  substance,  to  report  that  all 
the  assets  of  the  corporation  were  detained  in  the  city  of 
New  York,  and  that  '  he  never  has  had,  nor  been  permitted 
to  have,  possession  of  any  of  the  assets  of  the  said  corpora- 
tion.' A  receiver,  if  appointed  there,  must  resort  to  our 
courts  to  reach  the  appellants  and  the  fund  in  their  hands, 
by  an  action  similar  to  the  present,  and  becomes,  substan- 
tially, the  receiver  of  this  court,  in  order  to  acquire  posses- 
sion of  the  fund.  But,  while  no  such  officer  exists  in  Con- 
necticut, there  seems  to  us  no  sound  reason  why  the  juris- 
diction of  this  court  may  not  be  invoked  to  preserve  a  fund 
now  in  the  hands  of  persons  in  our  jurisdiction,  and  in  dan- 
ger of  being  lost  by  their  insolvency  or  improper  use."  This 
action  was  commenced  by  a  stockholder  for  an  accounting  and 
distribution.  But  where  a  foreign  corporation  has  been  dis- 
solved in  its  own  State,  its  existence  being  continued  for 
certain  purposes  only,  and  certain  of  its  property  is  under 
the  control  of  its  officers,  who  are  residents  of  New  York 
State,  the  Supreme  Court  of  that  State  will  refuse  to  appoint 
a  receiver  of  such  property  upon  grounds  which  would  be 
insufficient  in  the  courts  of  the  State  wherein  the  corpora- 
tion was  located.^ 

§  428.  Who  May  be  Appointed  ;  Eligibility ;  Procedure. — The 
courtvmay  appoint  one  corporation  the  receiver  of  another;"^ 
and,  in  New  York,  a  director,  trustee  or  other  officer,  or  a 

'  Hamilton  d.  Accessory  Transit  -  In  re  Knickerbocker  Banlc,  19 
Co.,  2G  Barb.  46.  See  also  Murray  Barb.  602 ;  In  re  Empire  City  Bank, 
V.  Vanderbilt,  39  Barb.  140.  10  How.  Pr.  498. 
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stockholder  of  the  company,  may  be  appointed.'  Under  this 
statutory  authority,  the  court,  in  one  case,  appointed  the  pres- 
ident and  the  book-keeper,  it  not  appearing  that  they  were 
responsible  for  the  insolvency  of  the  company.^  Prior  to  this 
enactment,  however,  it  was  deemed  an  indiscretion  to  place 
the  officer  of  an  insolvent  bank  in  the  position  of  receiver." 
A  receiver  can  be  appointed  without  any  previous  reference, 
and  this  was  done  in  the  case  of  The  Attorney-General  v. 
The  Bank  of  Columbia.* 

A  trust  company  has  been  appointed  receiver  of  two  bank- 
ing institutions,  where  they  held  the  antagonistic  positions 
of  debtor  and  creditor.  Thus,  the  United  States  Trust  Com- 
pany, having  been  appointed  receiver  of  the  Knickerbocker 
Savings  Institution,  brought  a  suit,  as  such,  against  the 
Knickerbocker  Bank,  claiming  that  $115,000  were  due  by 
the  latter  to  the  former,  while  the  bank  disputed  $49,000  of 
that  claim.  The  trust  company  was  subsequently  appoint- 
ed receiver  of  the  bank  also,  and  applied  to  the  court  for 
instructions.  The  court  held  that  there  was  no  impropriety 
in  making  the  trust  company  receiver  of  both  institutions ; 
and  that  the  trust  •  company,  as  the  receiver  both  of  the 
bank  and  the  savings  institution,  and  thus  representing  both 
debtor  and  creditor,  had  a  right  to  apply  to  the  court  for 
instructions."  It  should  be  explained  that  the  trust  company 
was  created  by  law,  for  the  express  purpose,  inter  alia,  of 
meeting  such  requirements.  By  section  62  of  the  Revised 
Statutes  of  Maine,  adopted  in  1841,  the  number  of  receivers 
to  be  appointed  by  the  court,  to  take  possession  of  the  prop- 
erty of  a  bank  on  application  of  the  bank  commissioners, 
in  case  they  consider  the  bank  unsafe,  is  left  to  the  discre- 
tion of  the  court,  or  of  the  justice  by  whom  the  appoint- 
ment is  made.'     The  court  has  also  a  discretion  to  appoint 

'  N.  Y.  Code  of  Civil  Proc,  §2429.  M  Paige,  511 ;    s.  c,  on  appeal, 

2  In  re  Eagle  Iron  Works,  8  Paige,  3  Wend.  588. 

885.  5  In  ti^e  Matter  of  the  Knicker- 

"  Attorney-General  u.  The  Bank  of  bocker  Bank,  19  Barb.  603.      . 

Columbia,   1   Paige,  511;    8.   c,  3  « Wiswell  «>.  Starr,  48  Me.  401. 
Wend.  588. 
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another  person,  in  tlie  place  of  a  receiver  wlio  lias  resigned 
or  been  removed,  or  may  allow  two  of  the  three  originally 
appointed,  to  act  without  the  appointment  of  another.'  In 
State  V.  Claypool,'^  it  was  held  that  a  receiver  of  the  assets  of 
an  insolvent  bank,  appointed  pursuant  to  the  provisions  of 
section  41  of  the  act  of  February  24,  1845,  cannot,  under 
existing  laws,  be  removed  from  his  office  at  the  pleasure 
of  the  State  officers  by  whom  he  was  appointed. 

§  429.  The  Same  Subject  Continued. — The  order  of  appoint- 
ment need  not  contain  a  specific  direction  to  the  officers  of 
the  corporation  to  deliver  over  its  assets  to  the  receiver. 
The  duty  to  do  this  follows  from  the  order,  and  if  the  officers 
should  fail  to  perform  this  duty,  and  should  sell  the  assets, 
they  would  be  amenable  to  punishment  for  contempt  of 
court. ^  The  order  of  appointment  operates  as  a  notice  to 
the  company's  manager  that  he  is  superseded."  A  corpora- 
tion, put  out  of  possession  by  a  receiver  under  an  order  of 
the  court,  will  be  protected  by  the  court  against  the  conse- 
quences of   such  loss  of  possession,  under  the  liberty  to 

apply.' 

Where  the  statutes  of  a  State  provide  for  appointing  re- 
ceivers in  proceedings  against  corporations  whose  charters 
have  expired,  the  courts  being  vested  with  full  jurisdiction 
for  that  purpose,  and  being  empowered  by  statute  to  make 
all  orders  necessary  for  the  enforcement  of  the  trust,  and 
the  statute  requiring  the  receiver  to  divide  the  fund  collected 
among  the  creditors  pro  rata,  the  remedy  thus  provided  is 
regarded,  in  effect,  as  a  method  of  sequestration  for  the  ben- 
efit of  all  the  creditors  of  the  coporation.  In  such  a  case,  at- 
taching creditors  of  the  corporation  can  not  acquire  liens, 
so  as  to  prevent  the  receivers  from  selling  the  property  and 
applying  the  proceeds  in  payment  of  all  the  creditors.  And 
the  mode  of  sequestration  thus  afforded,  will  be  held  to  take 

'  Wiswell  «.  Starr,  48  Me.  401.  (Queen's  Bench  Div. ,  Feb. ,  1887);  56 

2 13  Ohio  St.  14.  ■         L.  J.  (Q.  B.)  68. 

3  Young  «.  Rollins,  90  N.  C.  125.         ^  Fripp  «.  Chard  Ry.  Co.,  21  Eng. 
*Reid    «.    The    Explosives    Co.     Law  &  Eq.  53. 
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effect  as  against  attaching  creditors,  altliougli  they  may  have 
attached  before  the  receivers  were  appointed,  but  after  the 
filing  of  the  bill  and  the  issuing  of  an  injunction  restraining 
the  corporation  from  further  conducting  its  affairs.'  But 
when  a  corporation  becomes  extinct  by  act  of  the  Legisla- 
ture, its  assets  being  transferred  to  a  new  corporp^tion,  the 
courts  cannot,  upon  an  ex  parte  application,  the  new  corpor- 
ation not  being  made  a  party  to  the  action,  appoint  a  re- 
ceiver over  the  former  corporation,  it  having  ceased  to  exist, 
and  there  being  no  person  competent  to  represent  it.^ 

Where  the  charter  of  a  corporation  vests  the  liquidation 
in  the  stockholders,  through  commissioners  appointed  by 
them,  and  the  stockholders  consent  to  the  appointment  of 
receivers  by  the  court,  at  the  suit  of  creditors,  the  appoint- 
ment of  such  receivers  will  not  be  disturbed  on  the  appeal 
of  creditors."  If  the  Governor  of  a  State  refuse  to  appoint 
a  receiver,  who  is  authorized,  by  statute,  to  collect  the  taxes 
already  levied  by  a  municipal  corporation  Avliose  charter  has 
been  repealed,  the  court  will  not  undertake  to  compel  an  ap- 
pointment by  mandamus^  because  the  writ  will  not  be  issued 
where  it  is  likely  to  be  nugatory." 

§  430.  Miscellaneous  Incidents. — The  Revised  Statutes  of 
New  York*  do  not  authorize  a  creditor  at  large  to  apply  by 
petition  for  a  receiver  of  the  estate  of  an  insolvent  corpora- 
tion ;  but  it  does  not  follow  that  he  cannot,  by  a  suit  to  be 
brought,  avail  himself  of  other  powers  of  the  court,  in  res- 
pect to  corporations.  Those  powers,"  are  not  limited  to 
judgment  creditors,  but  may,  for  some  purposes,  be  exercised 
in  behalf  of  general  creditors.'  But  the  Attorney-General 
has  power  to  institute  proceedings,  in  certain  cases,  for  a 

'  Atlas  Bank  v.  Nahant  Bank,  23  Brownsvillo,  20  Fed.  "Rep.  742,  752 

P^^^-  ^^^-  (V.  8.  Circ.  Ct. ,  W.  B.  Tenn. ,  1887). 

2  Young  v.  Rollins,  85  N.  C.  485.  ^2  Rev.  Stat.  463,  §  42. 

^In  re  Louisiana  Savings  Bank,  « ^g  defined  in  Art.  2,  tit.  4,  c.  8, 

etc.,  35  La.  Ann.  196.  part  3. 

^Loague    v.    Taxing    District  of  •»  Dambman    v.  Empire    Mill,  12 
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dissolution  of  the  corporation ;  and  a  general  creditor  may 
bring  a  suit,  eitlier  to  restrain  the  improper  exercise  of  cer- 
tain powers,  or  to  procure  the  payment  of  his  debt.'  Where 
a  plan  for  the  incorporation  and  consolidation  of  certain 
joint  stock  associtions  was  being  carried  out,  by  consent  of 
nearly  all  the  stockholders,  under  a  charter  from  the  Legisla- 
ture, and  one  of  the  stockholders,  who  had  previously  favored 
the  scheme,  sought,  by  suit  in  equity,  to  prevent  it,  and  to 
compel  an  accounting,  and  the  winding  up  of  the  old  compa- 
nies, it  was  held,  inasmuch  as  the  charges  of  fraud  made  in 
the  bill  appeared  to  be  baseless,  and  no  harm  was  likely  to 
ensue  to  any  one  from  allowing  the  proceedings  to  go  on,  that 
the  motion  for  an  injunction  and  receiver,  pendente  lite,  must 
be  denied.'^  The  order  of  appointment  estops  stockholders 
who  united  in  applying  for  it,  from  questioning  its  validity 
and  from  assailing  an  order  directing  the  receiver  to  sell  the 
corporate  assets.^  If  a  bill  in  the  prayer  for  relief  unneces- 
sarily asks  for  the  appointment,  it  is  not  demurrable  on  that 
ground  alone." 

II. 

Of  the  Adtnmistration  of  the  Receivership. 

§  431.     Receivers  of  Corporations  are  Officers  of  the  Court,  Not 
of  the  Company. — A  receiver  of  a  corporation,  appointed  by 

'  Dambman    x.   Empire  Mill,    12  other  suit  commenced  by  a  general 

Barb.  341.  The  instituting  of  either  creditor,  because  it  was  not  for  the 

of  these  proceedings  does  not  pre-  benefit  of  all  the  creditors,  and  be- 

clude  the  other,  but  each  creditor  cause  also  of  the  restriction  on  the 

may  pursue  his  own  remedy  accord-  powers  of  the  receiver,  which  with- 

ing  to  the  circumstances  of  his  case,  held  the  power,  which  might  be  es- 

Where    an  injunction  was    issued,  sential  to  the  creditors,  of  inquiring 

on  the  application  of    a  judgment  into  the  validity  of  demands  which 

and  execution  creditor,  against  an  claim  a  preference.     Dambman  «. 

insolvent  corporation,  and  a  receiver  Empire  Mill,  12  Barb.  341. 

was  appointed,  who  was   fordidden  ^  ^\\\^  ^,  Hurd,  29  Fed.  Rep.  410 

to   do  anything   in  hostility  to  the  (1887). 

rights  of  any  of  the  judgment  and  ^  Battershall    ®.  Davis,  31  Barb. 

execution  creditors,  it  was  held  that  323. 

it  ought  not  to  operate  as  a  bar  to  ■*  Wheeler  «.  Clinton  Canal  Bank, 

the  appointment  of  a  receiver  in  an-  Harring  (Mich.)  449. 
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virtue  of  some  statutory  authority,  is  like  a  common  law  re- 
ceiver, an  officer  of  the  court  and  not  of  the  company.' 
Such  a  receiver  ought  to  be  an  indifferent  person  between 
the  parties  to  the  suit.  He  is  not  the  representative  of 
either  party,  and  it  is  his  duty  to  preserve  the  property, 
petidentelite,  for  the  benefit  of  the  party  who  ultimately  re- 
covers. In  this  respect  the  receiver  of  a  corporation  is  in 
all  respects  under  the  same  obligation  as  a  receiver  at  com- 
mon law. 

§  432.  Two  General  Classes. — Under  some  statutes  the  re- 
ceivers authorized  to  be  appointed,  stand  in  the  position 
merely  of  common  law  receivers,  and  their  sole  duty  is 
to  protect  the  property  during  litigation,  having  such  powers 
only  as  are  conferred  upon  them  by  the  order  of  their 
appointment  and  the  course  and  practice  of  the  courts  ;'' 
while,  under  other  statutes,  they  become  statutory  assignees, 
and  are  vested  with  nearly  all  the  powers  and  authority  of 
an  assignee  of  an  insolvent  debtor.  In  such  cases  the  order 
amounts  to  a  final  order  in  the  cause,  and,  unless  altered  or 
revoked,  operates,  as  we  have  already  seen,  to  a  virtual  disso- 
solution  of  a  corporation."  In  the  case  of  The  Attorney- 
General  V.  The  Life  Insurance  Co.,*  it  w^as  held  that  a  re- 
ceiver of  an  insolvent  insurance  company  stands  on  the  same 
footing  and  has  the  same  powers  as  a  receiver  of  an  insol- 
vent bank  or  corporation  infringing  its  charter ;  having  the 
powers,  authority,  duties  and  obligations  by  law  possessed 
by,  or  imposed  upon  trustees  or  assignees  of  insolvent 
debtors.'     The  statute  of  New  Jersey  of  1829,  to  prevent 

^Tn  r«  Van  Allen,  37  Barb.  225;  Angell   li.    Silsbury,    19  How.   Pr. 

Manisty,.!.,  in  Reid  ®.  The  Explos-  48,    and,  under  the  laws  of  Ohio, 

Ives  Co.  (Queen's  Bench  Div. ,  Feb. ,  see  Lafayette  Bank  ®.  Buckingham, 

1887) ;  56  L.  J.  (Q.  B.)  fi8 ;  Gillet  v.  12  Ohio  St.  419 ;  State  v.  Claypool, 

Moody,  3  N.  Y.  479 ;  Talmadge  v.  13  Ohio  St.  14. 

Pell.   7  N.  Y.   847;    Alexander   v.  aVerplanck  ®.  The  Mercantile  In- 

Relfe,  74  Mo.  495  ;  Pringle  v.  Wool-  surance  Co.,  2  Paige  453.     But  cf. 

worth,  90  N.  Y.  511.  §§  335,  406,  mpra. 

'  As  to  the  powers  and  duties  of  a  "*  4  Paige,  226. 

receiver  of  a  moneyed  corporation  ^  In  re  Van  Allen,  37  Barb.  225. 
under  the  laws  of  New  York,  see 
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frauds  by  corporations  was  enforced  according  to  the  rules 
of  a  bankrupt  law,  because  its  general  object  was  held  to  be 
of  substantially  that  character.' 

§  433.  Receivers  of  Corporations  are  Trustees  for  the  Corpora- 
tion, the  Stockholders  and  the  Creditors. — It  is  settled  doctrine, 
says  the  New  York  Court  of  Appeals,  that  the  receiver  of  an 
insolvent  corporation  represents  not  only  the  corporation, 
but  also  its  creditors  and  stockholders,'^  and  he  is  bound  to 
care  for  the  interests  of  both."  He  does  not  represent  the 
company,  however,  to  the  extent  that  service  of  process  upon 
his  agent  will  give  jurisdiction  over  the  company."  On  the 
other  hand,  it  was  held  in  Wisconsin,  that,  under  the  statutes 
of  that  State,  such  receivers  are  agents  of  the  court,  appoint- 
ed for  the  benefit  of  the  creditors,  and,  as  such,  become  trus- 
tees for  them  ;  that  their  duty  is  to  collect  and  pay  over  to 
the  creditors  the  assets  of  the  company,  and  that  the  prop- 
erty received  becomes  practically  the  property  of  the  cred- 
itors.^ He  holds  the  title  to  the  property  as  the  successor 
of  the  corporation,  and  as  its  trustee.  He  has,  however,  no 
interest  in,  or  power  over  the  property  embraced  in  the  trust, 
except  such  as  is  conferred  by  the  statute."  The  creditors 
and  stockholders  stand  in  the  position  of  beneficiaries  of  the 
fund  in  his  hands,  without  reference  to  the  source  of  his  title 
or  the  extent  of  his  powers.  In  controversies  with  third  par- 
ties he  represents  no  rights  of  the  creditors  and  stockholders 
which  the  cor  oration  itself  could  not  represent.^  He  suc- 
ceeds, however,  under  the  laws  of  New  York,  to  the  rights  bf 
creditors  and  takes  title  under  them,  where  conveyances, 
otherwise  valid,  have  been  made  in  fraud  of  their  rights, 
and  in  such  cases  he  holds  adversely  to  the  corporation.* 

'  State  Bank  v.  Receivers  of  Bank  ^  Atchison    v.   Davidson,   2     Pin 

of  New  Brunswick,  3  N.  J.  Eq.  2G6.  (Wis.),  48. 

*  Attorney-General    v.     Guardian  «  Curtis  v.  Leavitt,  15  N.  Y.  44. 

Mut.  Ins.  Co..  77  N.  Y.  275.  "^  Curtis  «.   Leavitt,  15  N.  Y.  44. 

^Libby  v.   Rosencranz,  55  Barb.  See    opinion  of   Comstock,    J.,   in 

217.      •  Alexander  v.  Relfe,  74  Mo.  495. 

•*  Heath    «,   Missouri,   Kansas    &  « Curtis  25.  Leavitt,  15  N.  Y.  44. 
Texas  Ry.  Co.,  83  Mo.  617. 
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§  434.  Their  Powers  in  General. — It  may  be  stated  as  a 
general  rule  tliat,  wliere  the  statute  merely  authorizes  the 
court  to  appoint  receivers  in' certain  cases,  such  receivers 
may  be  vested  by  the  court  with  any  of  the  powers  usually 
conferred  upon  receivers  in  equity;  but  where  the  statute  ex- 
pressly defines  the  powers  of  the  receivers  which  it  author- 
izes to  be  appointed,  they  are  confined  to  the  exercise  of  those 
powers  and  such  others  only  as  are  implied.  Powers  not  ex- 
pressly conferred  may  be  implied  from  the  general  object  and 
spirit  of  the  statute,  or  as  incidental  to  the  authority  express- 
ly given.'  In  New  York  receivers  were  formerly  appointed, 
in  certain  cases,  directly  by  the  Legislature  ;  but,  in  the  exe- 
cution of  their  trust,  they  were  subject  to  the  control  of  the 
Court  of  Chancery.  In  the  matter  of  the  Globe  Insurance 
Company j"*  the  Chancellor  gives  directions  as  to  the  duties  of 
the  receivers  in  the  settlement  of  the  claims  of  creditors  and 
the  distribution  of  the  fund.  In  New  York  the  power  of  a 
receiver  of  a  mutual  insurance  company  to  assess  premium 
notes,  is  derived  wholly  from  statute ;  ^  in  Indiana,  it  is  im- 
plied from  the  necessity  of  making  them,  as  without  such 
power,  he  could  not  settle  the  affairs  of  the  company."  In 
the  absence  of  evidence  to  the  contrary,  the  act  of  a  receiver 
will  be  presumed  to  have  been  authorized.  A  note,  which, 
as  part  of  the  assets  of  a  bank,  had  come  into  the  hands  of 
its  receivers,  was  transferred  by  them  to  a  creditor  in  pay- 
ment of  his  claim  against  the  bank.  In  an  action  brought 
upon  the  note  by  the  creditor  against  the  maker,  the  court 
held  that  the  legal  title  to  the  note  had  passed  to  the  plaintiff, 
there  being  no  evidence  that  the  receivers  had  been  guilty  of 
any  fraud,  or  had  no  authority  to  dispose  of  the  property  of 

'  Runyon  v.  F.  &  M.  Bank  of  New  15  Barb.  264;  Sands  ®.  Sanders,  28 

Brunswick,  4  N.  J.  Eq.  480.  N.  Y.  416  ;   Jackson  ®.  Roberts,  31 

2  6  Paige,  102.  N.  Y.  304;  Lawrence  v.  McCroady, 

^  Shaughnessy  -p.  The  Rensselaer  6  Bosw.  (N.  Y.)  329 ;  Berry  v.  Brett, 

Insurance  Co.,  21   Barb.  60/5 ;  Will-  Id.  627.  See,  also,  McDonalds.  Ross- 

iams    1).     Babcock,   25  Barb.    109;  Lewin,  29  Hun,  87. 

'Thomas  v.  Whallon,  31   Barb.  172.  '•■Rn^T^ree  v.  Shideler,  36  Iiid.  423; 

Sands  «.  Sweet,  44 Barb.  108;  Bangs  Tippecanoe    Township  «.  Manlovo, 

V.  Gray,  12  N.  Y.  477,  reversing  s.  o.,  39  Ind.  249. 

372 


CHAP.   XII.]  EECEIVERS   OF  CORPORATIONS.  §   435 

the  banking  company.'  He  cannot  impeacli  or  disaffirm  the 
authorized  acts  of  the  corporation  or  of  its  agents,"  and  his 
appointment  in  no  way  changes  the  contract  relations  be- 
tween the  corporation  and  its  debtors.^  If  the  rule  were 
otherwise,  no  one  could  safely  deal  with  a  corporation.*  It 
is  also  held  that  he  cannot,  in  adjusting  a  loss  under  a  policy, 
waive  a  substantial  stipulation  therein  favorable  to  the  com- 
pany,^ and  that  he  is  as  much  bound  by  a  settlement  which  the 
company  was  authorized  to  make,  as  was  the  company  itself. 
He  cannot,  therefore,  maintain  an  action  upon  a  note  given 
for  insurance,  if  the  note,  previously  to  his  appointment,  was, 
without  fraud,  surrendered  by  the  company  and  the  policy 
of  insurance  cancelled.®  He  cannot  plead  the  statute  of 
usury,  it  seems,  where  the  corporation  itself  was  barred 
from  pleading  it;^  but  he  is  not  bound  to  disallow  a  just 
claim  which  is  barred  by  the  statute  of  limitations.' 

§  435.  The  Same  Subject  Continued. — A  receiver  of  a  bank 
may  properly  repay  money,  placed  in  a  bank  as  a  special 
deposit,  to  meet  a  contingency  of  the  bank  which  never  hap- 
pened.^ Upon  the  sale,  in  foreclosure,'  of  property  mort- 
gaged by  the  corporation  which  he  represents,  he  may  buy 
in  the  property,  just  as  the  corporation  might  do  under 
other  circumstances.'"  The  receiver  of  an  insolvent  corpo- 
ration may,  upon  application  to  the  court,  be  authorized  to 
compromise  disputed  and  doubtful  claims  against  the  com- 
pany, by  the  allowance  of  so  much  of  such  claims  as  he 
may  deem  just  and  equitable ;  and  in  any  case  where  he  may 
deem  it  expedient,  and  for  the  interest  of  the  creditors  and 
stockholders  of  the  company  to  do  so,  to  compromise  with 

'Atchison    «.    Davidson,    2    Pin        ^  Hyde  «.  Lynde,  4  K  Y.  387. 
(Wis.),  48.  5  Evans  v.    Trimountain    Mutual 

"^  Devendorf  ■».  Beardsley,  23  Barb.  Insurance  Co. ,  9  Allen,  329. 
656.  6  Hyde  v.  Lynde,  4  N.  Y.  387. 

^^  Williams  v.  Babcock,  25  Barb.         'Curtis  v.  Leavitt,  15  N.  Y.  85. 
109 ;  Bell  v.  Shibley,  33  Barb.  610  ;         «  Sands  v.  Hill,  42  Barb.  651. 
Savage  v.   Medbury,  19  N.  Y.  32  ;         »  Kinsela  v.  Cataract  City  Bank,  4 

Shaughnessy  v.  The  Renssalaer  In-  N.  J.  Eq.  158. 
surance  Co.,  21  Barb.  601.  lo  Jacobs  «.  Turpin,  83  111.  424. 
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debtors  of  the  corporation  who  are  unable  to  pay  in  full.' 
But  he  will  not  be  authorized  to  reinsure  for  risks  under- 
written by  the  company,  and  to  pay  the  new  premium  out  of 
the  assets  of  the  company ;  he  may,  however,  refund  the  un- 
earned premiums,  where  the  insured  are  willing  to  receive  it 
and  to  reinsure  for  themselves ;  and,  if  they  are  not  willing 
to  do  so,  the  insured  must  take  their  chance  of  a  ratable 
dividend  in  case  of  a  loss.'^ 

Beceivers  appointed  by  the  courts  of  another  State  to 
close  up  the  affairs  of  a  corporation  established  in  that  State, 
cannot  maintain  a  claim  to  a  debt  due  the  corporation  from 
a  resident  of  Massachussetts,  as  against  a  subsequent  attach- 
ment of  the  same,  upon  trustee  process,  by  a  creditor  of  the 
corporation.^  Where,  in  such  a  case,  the  counsel  of  the  cor- 
poration and  of  the  receivers  have  signed  an  agreed  state- 
ment of  facts,  in  which  it  was  stipulated,  that,  if  the  claim  of 
the  receivers  should  be  disallowed,  judgment  should  be  en- 
tered for  the  plaintiff  and  the  trustee  charged,  and  the  cause 
has  been  submitted  on  such  agreed  statement,  and  judgment 
given  for  the  plaintiff  and  affirmed  upon  appeal  in  the  Su- 
preme Court,  it  is  too  late  for  the  receivers  to  move  for  a 
rehearing,  on  the  ground  that  a  decree  had  been  passed  dis- 
solving the  corporation  before  the  action  was  brought.* 

§  436.  As  to  the  Prior  Contracts  of  the  Corporation. — He  may, 
but  is  not  bound  to  ratify  contracts  made  by  the  corporation 
after  insolvency  or  suspension  of  business,  although  such 
contracts  are,  by  the  act,  declared  void  as  against  creditors.' 
And  where  an  incorporated  company  deposits  certain  secu- 
rities with  its  creditor,  as  collateral  to  an  indebtedness  due 
from  the  corporation,  but  reserves  the  option  of  having  such 
securities  considered  an  absolute  payment  upon  notifying 
the  creditor,  and  the  corporation  subsequently  passes  into 

'  Matter  of  Croton  Insurance  Co. ,        '^  Ibid. 
3  Barb.  Ch.  642.     .  «  8uydam  v.  Receivers  of  Bank  of 

'^Ibid.  New  Brunswick,  3  N.  J.  Eq.  114. 

"Taylor  v.  Columbian  Insurance 
Co.,  14  Allen,  353. 
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the  hands  of  a  receiver,  the  option  reserved  to  the  company 
may  be  legally  exercised  by  the  receiver,  who  is,  for  this  pur- 
pose, to  be  regarded  as  the  legal  representative  of  the  cor- 
poration. And  when  the  requisite  notice  is  given  by  the  re- 
ceiver, it  has  the  effect  of  making  the  deposit  of  collaterals  an 
absolute  payment,  and  thus  of  cancelling  the  indebtedness.' 
Receivers  of  an  insolvent  corporation,  appointed  under  a 
statute  authorizing  such  mode  of  winding  up,  may  make  an 
assignment  of  a  chose  in  action  due  the  corporation,  with- 
out using  the  corporate  seal,  since  the  sale  or  assignment  by 
the  receivers,  is  not  the  act  of  the  corporate  body  itself,  but 
rather  the  act  of  the  receivers  operating  under  the  statute, 
and  a  sale  by  the  receivers,  under  a  power  given  them  by 
statute  for  that  purpose,  is  as  effectual  to  convey  the  title  as 
if  the  right  of  property  were  vested  in  them,  and  such  sale 
need  not,  therefore,  be  authenticated  by  the  corporate  seal." 

§  437.  Of  the  Receiver's  Power  to  Compromise  Claims. — The 
Court  of  Chancery  in  New  Jersey  will  not  direct  receivers, 
appointed  under  the  statutes  of  that  State,  to  compromise 
claims  against  the  corporation,  when  it  is  of  opinion  that  no 
just  claim  exists,  and  especially  where  the  claim  has  been  be- 
fore adjudged  by  that  court  to  be  void ;'  but  the  court  ap- 
pointing a  receiver  over  an  insolvent  corporation  may  author- 
ize him  to  compromise  disputed  and  doubtful  claims  by  the 
allowance  of  such  an  amount  as  he  may  deem  just,  or  au- 
thorize him  to  submit  such  claims  to  arbitration,  when  this 
method  of  settlement  is  provided  by  statute.  The  court  may 
also  empower  him,  generally,  in  any  case  where  he  may  deem 
it  for  the  interest  of  the  creditors  and  shareholders,  to  com- 
promise with  debtors  of  the  corporation  who  are  unable  to 
pay  in  full.  And  the  receiver  of  such  a  corporation  may  al- 
low its  officers  the  amounts  due  to  them  for  salaries,  up  to  the 

'  Phoenix  Iron    Co.  v.  New  York  ^  guydam  v.  Receivers  of  Bank  of 

Wrought  Iron  Railroad  Chair  Co.,  New  Brunswick,  3  N.  J.  Eq.   114, 

27  N.  J.  Law,  484.  276;  Stat,  of  N.  J.  of  1829,  to  prevent 

^  Hoyt  V.  Thompson,  5  N.  Y.  320,  fraud  by  corporations, 
reversing  s.  o.,  3  Sandf.  416. 
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time  of  his  appointment,  as  debts  to  be  paid  ratably  -vvitli 
other  demands,  no  preference  being  given  to  the  officers.' 

The  authority  to  settle  all  claims  against  the  corporation 
and  to  allow  all  demands  of  whose  justice  he  is  satisfied,  is 
limited  to  such  demands  as  might  be  enforced  by  suit  or 
action.  He  cannot,  without  the  consent  of  all  parties  inter- 
ested, allow  any  claim  which  is  not  a  charge  upon  the  trust 
fund,  and  where  a  claim  which  he  has  rejected  has  been  sent 
to  a  referee,  it  is  the  duty  of  the  receiver  to  continue  the  de- 
fense as  long  as  he  deems  it  available.''  Accordingly  it  is  the 
duty  of  receivers  of  a  corporation  appointed  under  the  stat- 
ute to  allow  only  such  claims  as  are  legal  and  just,  and  which 
might  have  been  recovered  against  the  corporation,  either 
at  law  or  in  equity."  And  if  the  receivers  disallow  a  claim, 
and  referees  are  appointed,  the  defense  must  be  managed 
by  or  under  the  direction  of  the  receivers,  and  it  cannot  be 
compromised  without  their  consent.*  He  has  the  right  to 
settle  all  claims  against  the  corporation ;  and  to  enable  him 
so  to  do,  he  is  authorized  to  examine  any  person  on  oath  in 
relation  thereto.  It  is  his  duty  to  allow  all  claims  against 
the  corporation,  in  behalf  of  persons  claiming  to- be  debtors, 
which  he  shall  be  satisfied  are  justly  due ;  but  he  should  not 
allow  any  claim  which  the  claimant  could  not  have  recovered 
against  the  corporation,  either  at  law  or  in  equity,  if  he  had 
sued  the  corporation  for  its  recovery.  In  this  respect,  the 
receiver  acts  as  guardian  of  the  rights  of  all  parties  inter- 
ested in  the  fund ;  and  he  has  no  right  to  allow  a  claim 
which  is  not  a  proper  charge  upon  that  fund,  without  the 
consent  of  all  who  are  interested  in  having  such  claim  re- 
jected. If  the  receiver  disallows  the  claim,  and  referees 
are  appointed,  although  the  receiver  may  permit  those  for 
whose  benefit  the  defense  against  the  claim  is  made  to  man- 
age that  defense,  this  must  be  done  under  the  direction  of 

^  In  re  Croton  Insurance  Co.,  3  ^  Attorney-General  «.  Life  &  Fire 

Barb.  Ch.  642.  Insurance  Co.,  4  Paige,  224. 

^  Attorney-General  ®.  Life  &  Fire  **  Ibid. 
Insurance  Co. ,  4  Paige,  224. 
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the  receiver ;  and  there  cannot  be  a  compromise  without  his 
consent.' 


§  438.  Of  the  Receiver's  Power  as  to  Actions  Pending  Against 
the  Company. — In  New  York  the  receiver  may  move  to  set 
aside  an  attachment  on  the  ground  of  irregularity  f  and  in 
Pennsylvania,  where  a  statute  invests  him  with  power  to  de- 
fend suits  in  the  name  of  the  corporation,  or  otherwise,  he 
may  be  substituted  in  an  action  for  an  attachment  begun 
before  he  was  appointed.^  This  subject  is  more  fully  treated 
in  the  Chapter  upon  Suits  By  and  Against  the  Receiver,  to 
which  the  reader  is  referred. 

§  439.  Of  the  Receiver's  Power  to  Institute  Actions  and  Pro- 
ceedings.— The  receiver  acquires,  in  general,  the  ownership  of 
all  the  property  which  the  corporation  had  at  the  time  of 
his  appointment.  This  includes  all  the  choses  in  action  be- 
longing to  the  company."  It  is  sufficient  if  he  alleges  gener- 
ally the  making  of  the  decree  appointing  him  ;  he  need  not  set 
forth  a  transcript  thereof  in  his  pleading.^  The  paramount 
duty  of  the  receiver  of  an  insolvent  corporation  is  to  collect 
its  assets  and  reduce  its  choses  in  action  to  possession,  and, 
with  all  convenient  haste,  to  make  distribution  among  the 
cre'ditors  and  other  parties  entitled.  As  owner  he  may,  upon 
first  obtaining  leave  of  court,  pursue  the  same  remedies  for 
the  recovery  or  protection  of  the  property  and  the  reduction 
of  the  choses  in  action  to  possession,  as  are  Open  to  other 
parties."     Under  the  statutes  of  New  York,  as  well  as  under 

'Attorney-General  v..  Life  &  Fire  Osgood  ^^  Laytin,  48  Barb.  464;   s. 

Insurance  Co.,  4  Paige,    226,    and  o.  affirmed,  3  Keyes,  521. 

see  McEvers  v.  Lawrence,  1  Hoffm.  ^Boland  «.  Whitman,  33  Ind.  64. 

Ch.  (N.  Y.)  172,  175 ;    Talmage  v.  «  See  the  cases  cited  in  the  follow- 

Pell,  7  N.  Y.  328;  s.  c,  9  Paige,  ing  notes,  and  also  Shaughnessy  ■». 

410.  The  Rensselaer  Insurance  Co.,  21 

^Bowen  «.  First  National  Bank,  Barb.  605;  Stark «). Burke,  5  La.  Ann. 

34  How.  Pr.  408.  740 ;  New  Orleans  Gaslight  Co.  v. 

'^  Pickersgill  v.  Myers,  99  Pa.  St.  Bennett,  6  La.  Ann.  457 ;  Gaslight 

602.  &  Banking  Co.  v.  Haynes,  7  La.  Ann. 

^  White  V.  Haight,  16  N.  Y.  310;  114. 
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his  general  powers,  lie  may  sue  for  all  money  due  to  the  cor- 
poration, and  for  all  property  improperly  disposed  of  in  vio- 
lation either  of  the  rights  of  creditors  or  of  shareholders, 
for  the  purpose  of  paying  the  debts  of  the  corporation,  and 
dividing  the  surplus,  if  any,  among  the  shareholders.'  He 
may  sue  upon  a  note  given  for  a  policy  of  insurance  to  the 
insurance  company  over  which  he  is  appointed ;'"  also  upon 
premium  notes  given  to  a  mutual  insurance  company.^ 

§  440.  The  Same  Subject  Continued. — He  may  recover  money 
out  of  which  the  corporation  has  been  defrauded,  as,  for  ex- 
ample, the  funds  of  a  bank  misappropriated  by  one  of  its 
officers.  And  in  such  an  action  he  need  not  prove  special 
damage  to  any  creditor  or  stockholder,  nor  need  he  make  a 
tender,  before  suit,  of  the  shares  of  stock  given  as  security 
for  the  property  converted.^  He  may  maintain  trover  for 
the  conversion  of  the  personal  property  of  the  corporation 
before  he  was  appointed  receiver.^ 

In  Vermont  a  receiver  of  a  bank  can  compel  the  State 
treasurer,  by  mandamus,  to  pay  to  him  from  the  bank  fund 
a  sum  sufficient  to  discharge  the  excess  of  the  bank's  in- 
debtedness beyond  its  effects,  provided  such  fund  is  large 
enough.  But  the  writ  should  not  require  payment  of  any 
money  of  the  State,  nor  any  money  of  the  treasurer,  on  Re- 
count of  his  having  wrongfully  made  payments  from  the  fund." 
He  may  bring  actions  to  recover  the  property  of  the  corpor- 
ation after  it  has  ceased  to  exist  by  expiration  of  its  charter.^ 
It  is  not  only  within  his  power,  but  it  is  his  duty,  to  collect 
all  the  debts  due  the  company,  unless  he  is,  by  order  of  the 
court  appointing  him,  excused  from  so  doing.** 

'  Osgood  V.  Laytin,  48  Barb.  464.  234 ;  Brouwer  v.  Hill,  1  Sandf.  Ch. 

2  White  V    Haight,  16  N.  Y.  310.  629,  where  a  promissory  note  due  to 

2  Van  Buren  v.  Chenango  Mutual  the  corporation  was  converted  before 

Insurance  Co.,  12  Barb.   671;  Law-  his  appointment, 

rence  «.  McCroady,  6  Bosw.  (N.  Y.)  "Receiver    of     Danby    Bank    v. 

329 ;  Berry  v.  Brett,  Id.  627.  State  Treasurer,  39  Vt.  92. 

''Hayes  v.  Kenyon,  7  R.  I.  136.  ''  Asheville  Division  No.  15 «.  As- 

*  Gillet  V.  Fairchild,  4  Denio,  80 ;  ton,  92  N.  C.  578. 

Terry  v.    Bamberger,    14  Blatchf .  ^  Van  Buren  v.  Chenango  Mutual 

Insurance  Co.,  12  Barb.  671. 
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A  statute  of  New  York  provides  for  proceedings  by  the 
receiver  of  an  insolvent  corporation,  against  any  person  in- 
debted to  the  corporation,  or  having  property  of  the  corpo- 
ration in  his  custody  or  possession,  and  authorizes  the  issu- 
ing of  a  warrant  thereupon.  In  an  early  case'  it  was  held 
that  a  person  so  indebted,  or  so  having  property,  as  admin- 
istrator of  a  deceased  person,  was  liable  to  be  proceeded 
against ;  and  a  warrant  issued  upon  a  petition  alleging  that 
such  a  person  had  property  in  his  custody,  either  individu- 
ally or  as  administrator,  was  good,  and  that  it  was  sufficient 
for  the  receiver  who  applies  for  a  warrant  to  swear  to  the 
facts  on  his  "information  and  belief;"  and  that  a  warrant  so 
issued  was  a  sufficient  justification  in  an  action  for  false  im- 
prisonment. But  a  similar  statute  in  the  same  State,  which 
conferred  a  like  authority  upon  the  executors  of  a  deceased 
person,  has  been  declared  unconstitutional.'* 

§  441.  Of  the  Receiver's  Power  to  Attack  Fraudulent  Trans- 
fers.— In  some  States  the  receiver  of  the  property  and  fran- 
chises of  an  insolvent  corporation  can,  by  authority  of  stat- 
ute, disaffirm  and  treat  as  void,  assignments  and  transfers 
of  the  corporate  property,  made  in  fraud  of  creditors  and 
the  other  beneficiaries  whom  he  represents.  This  is  a  re- 
peal, in  the  receiver's  favor,  of  the  common  law  rule  which 
estops  an  assignor,  and  his  successors,  from  assailing  an  as- 
signment made  for  a  fraudulent  purpose.^  Under  the  laws 
of  New  York  a  payment,  or  transfer,  made  when  a  corpora- 
tion is  insolvent,  or  made  in  contemplation  of  insolvency 
which  actually  ensues,  with  intent  to  give  a  preference,  is 
void  ;  and  in  such  a  case  a  receiver  is  not  required  to  prove 
open  and  avowed  insolvency  at  the  time  of  the  payment  or 

'  Noble  V.  Halliday,  1  N.  Y.  330.  Brown,  33  N.  Y.  297  ;  Van  Cott  v. 

nUd.  Van  Brunt,   2  Abb.   (N.   C.)  283; 

3  Attorney-General    v.    Guardian  s.  c,  82  N.  Y.  535  ;  Brouwer  v.  Ap- 

Mut.  Ins.  Co.,  77  N.  Y.  275  ;  Gillett  pleby,  1  Sandf.  Ch.  158  ;  Brouwer «. 

®.  Moody,  3  N.  Y.  478  ;  Talmadge  v.  Hill,  1  Sandf.  Ch.  629.   But  he  repre- 

Pell,   7  N.  Y.  328  ;    Laws    of  New  sents  only  bona  fide  creditors  ;   Mc- 

York,  1858,  ch.  314  ;  Tuckerman  v.  Parland  v.  Bain,  26  Hun,  38. 
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transfer ;  nor  that  tlie  creditor  knew  the  pecuniary  condition 
of  the  corporation.'  And,  in  the  same  State,  a  receiver  of  an 
insolvent  banking  association,  or  corporation,  may  repudiate 
the  illegal  transfer  of  its  securities  by  its  officers,  and  claim 
them  as  part  of  the  fund,  as  well  as  assert  his  right  thereto 
when  otherwise  affected  by  the  fraudulent  and  illegal  acts  of 
the  institution."  Receivers  of  the  property  and  effects  of 
corporations,  and  associations  in  the  nature  of  corporations, 
not  being  moneyed  corporations,  had,  in  New  York  prior  to 
the  act  of  1858,  chapter  314,  no  greater  or  other  powers  than 
receivers  in  ordinary  creditors'  suits.^  In  Gillett  v.  Moody,* 
where  certain  securities  of  the  company  had  been  illegally 
transferred  to  a  stockholder  in  exchange  for  his  stock,  an 
an  action  by  the  receiver  to  set  aside  the  transfer  was  suc- 
cessfully maintained.  And,  in  Butterworth  v.  O'Brien,"  where 
the  president  of  a  bank  had  draw^n  out  and  fraudulently  used 
moneys  of  the  bank,  for  which  he  had  substituted  fictitious 
notes,  the  possession  of  the  notes  by  the  receiver  was  held 
presumptive  evidence  that  the  money  had  not  been  repaid, 
and  it  was  held  that  an  action  upon  the  notes  by  the  receiver 
would  lie. 

§  442.  The  Same  Subject  Continued. — In  Gillett  V.  Phillips," 
a  bank,  while  in  a  state  of  insolvency,  made  illegal  transfers 
of  certain  notes  held  by  it  to  one  of  its  directors  who  knew 
of  its  insolvency ;  the  director  was  not  allowed  to  counter- 
claim the  amount  which  he  had  actually  paid  for  the  notes. 
So  also,  in  Vail  v.  Hamilton,'  where  a  mortgage  had  been 
given  without  the  assent  of  the  requisite  number  of  the 
stockholders,  an  action  by  the  receiver  to  set  it  aside  was 
sustained.     Within  the  exception  come  cases  where  divi- 

1  Brouwer  v.  Harbeck,  9  N.  Y.  589,  -» 3  N.  Y.  479. 

reversing  a.  c,  1  Duer,  114.  s  24  How.  Pr.  438. 

•^Gillett  V.  Moody,  3  K  Y.   479;  « 13  N.  Y.  114. 

Talmadgo  v.  Pell,  7  N.  Y.  347.  ''85  N.  Y.  453,  affirming  s.  0.,  20 

•■'Mann,  v.  Pentz,  3  N.  Y.  415,  and  Ilun,  355. 
see  also  Hoyt  v.  Thompson,  3  Sandf. 
Super.  Ct.  416. 
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dends  have  been  declared  and  paid,  in  contravention  of  the 
statute.  In  another  case  the  receiver  of  an  insolvent  insur- 
ance company  successfully  maintained  an  action  against  the 
stockholders  who  received  illegal  dividends.  It  appeared 
that  their  payment  impaired  the  capital  of  the  company,  and 
that  the  funds  so  misappropriated  were  required  to  satisfy 
its  debts.  The  point  was  made  that  the  right  of  action  was 
in  the  creditors  and  not  in  the  receivers,  but  the  court  de- 
cided in  favor  of  the  receiver.'  After  the  appointment  of  a 
receiver,  a  judgment  creditor  may  bring  an  action  to  set  aside 
a  fraudulent  transfer  of  the  property  of  the  corporation,  if 
the  receiver  have  omitted,  or  refused,  to  bring  such  an  action.'^ 

§  443.  Of  the  Receiver's  Power  in  Reference  to  Illegal  Pref- 
erences.— Mutual  insurance  companies  are  embraced  in  the 
provisions  of  the  New  York  Revised  Statutes  relating  to  in- 
solvent corporations;  and  where  one  gave  his  notes  as  a 
loan  of  that  kind  to  a  company,  with  the  agreement  that  he 
should  always  have  sufficient  collateral  security,  and  among 
the  securities  was  a  note,  which  the  president  endorsed  to 
the  lender  just  before  the  insolvency  of  the  company,  the 
receiver  releasing  all  claims  upon  it,  it  was  held  that  it  was 
a  preference  in  favor  of  a  particular  creditor,  which  vitiated 
the  transfer,  and  that  the  release  of  the  receiver  did  not  heal 
the  defect.'' 

A  stockholder  in  an  insolvent  corporation  is  not  entitled  to 
an  injunction  against  the  receiver,  to  restrain  him  from  pro- 
ceeding to  obtain  a  decree  against  such  stockholder,  for  the 
payment  of  the  balance  due  from  him  upon  the  shares  of 
stock  held  by  him,  on  the  ground  that,  if  all  the  solvent 
stockholders  should  pay  their  ratable  proportions,  the  whole 
amount  would  not  be  wanted  to  pay  the  debts  of  the  corpo- 
ration ;  but  the  receiver  should  collect  the  balances  due,  and, 

'  Osgood  V.  Laytin,  48  Barb.  464  ;  40  Ohio   St.  575.     See  further  the 

s.  0.,  3  Keyes,  521.     But  sea,  con-  Chapter  upon  Suits  By  and  Against 

tra,  Butterworth  i) .  O'Brien,  34  How.  the  Receiver- 
Pr.  438.  3  Furniss  v.    Sherwood,  3  Sandf. 

2  Monitor  Furnace  Co.  v.  Peters,  Super.  Ct.  (N.  Y.)  521. 
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in  case  of  any  surplus  remaining,  after  paying  tlie  debts  and 
tlie  expenses  of  executing  the  trust,  it  must  be  distributed 
among  the  stockholders  who  have  paid  in  full  for  their  stock.' 

§  444.  Of  the  Receiver's  Power  to  Collect  Unpaid  Subscrip- 
tions.— Authority  given  to  receivers  to  sue  for  and  recover 
any  sum  remaining  due  upon  subscriptions  to  the  capital 
stock,  is  merely  a  cumulative  remedy,''  the  rule  being  the 
same  whether  the  stock  be  held  by  an  original  stockholder 
or  by  an  assignee.  In  a  leading  case,  the  Legislature  of 
Georgia  having  recognized  and  ratified  the  appointment  of 
a  receiver,  or  assignee,  made  with  the  consent  of  the  stock- 
holders of  a  corporation  before  forfeiture  of  their  charter, 
it  was  held  that  the  cluty  of  calling  in  the  unpaid  stock  to 
discharge  debts,  devolved  upon  the  trustee,"  and  that,  if  the 
trustee,  fraudulently  combining  with  the  stockholders,  neg- 
lected or  refused  to  do  his  duty,  the  proceeding  might  be 
maintained  directly  by  the  creditor  in  his  own  name  against 
the  stockholders,  the  receiver  being  made  a  party  defendant.* 

In  Maryland,  it  has  been  decided  that,  where  receivers 
are  appointed  for  an  insolvent  corporation,  under  an  order 
of  a  Court  of  Chancery,  with  authority  to  collect  unpaid  in- 
stallments from  stockholders,  such  receivers  possess  the 
powers  which  are  given  by  the  charter  of  the  corporation  to 
the  directors  in  such  cases,  both  in  respect  to  the  time  of 
payment  and  the  amounts  to  be  called  in  ;^  and  that  an  order 
of  court  directing  the  receivers  of  an  insolvent  corporation 
to  give  sixty  days  to  the  stockholders  to  pay  the  remaining 
installments,  does  not  require  them  to  call  for  the  whole 
amount  at  one  time,  upon  sixty  days'  notice,  but  leaves 
the  receivers  the  power  of  fixing  the  amount  of  the  several 
installments  called  for,  in  conformity  with  the  provisions 
of  the  charter  of  the  company.     In  an  action  of  this  char- 

'Pentz  V.   Hawley,  1  Barb.   Ch.  ''Hightower   v.  Thornton,  8   Ga. 

122.  486. 

2 Mann  v.  Currie,  2  Barb.  294.  » Hall  «.  United  States  Ins.  Co.,  5 

•''Hightower  v.   Thornton,   8  Ga.  Gill.  484. 
486. 
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acter  against  a  shareholder,  the  defendant  cannot  ques- 
tion the  regularity  or  propriety  of  the  receiver's  appoint- 
ment.' A  resolution  of  a  company  that  there  shall  be 
no  further  call  on  shares,  will  be  void  as  against  a  receiver 
appointed  after  its  insolvency."  It  is  the  duty  of  the  re- 
ceiver of  an  insolvent  corporation,  to  call  upon  the  stock- 
holders to  pay  the  balances  due  upon  the  shares  of  stock 
held  by  them  respectively,  where  he  has  reason  to  be- 
lieve the  whole  amount  due  from  those  who  are  solvent  will 
be  needed  for  the  payment  of  the  creditors  of  the  corpora- 
tion and  the  expenses  of  executing  the  trust.'  And  the  mere 
fact  that  the  whole  amount  due  from  any  particular  stock- 
holder, for  his  stock,  may  not  ultimately  be  needed  for  that 
purpose,  if  all  the  other  solvent  stockholders  should  pay  their 
ratable  proportions,  according  to  the  amount  of  their  stock, 
will  not  authorize  the  particular  stockholder  to  enjoin  the 
receiver  from  proceeding  to  enforce  the  payment  of  the  bal- 
ance due  from  such  stockholder,  in  the  first  instance.*  The 
deposit  notes  of  a  mutual  insurance  company  are  its  capital, 
and  the  receiver  appointed  on  the  insolvency  of  the  company 
is  required  to  collect  them,  whether  so  ordered  by  the  court 
or  not.*  In  a  suit  brought  by  the  receiver  of  an  insolvent 
bank  against  a  subscriber  to  its  capital  stock,  for  the  unpaid 
balance  due  on  his  subscription,  interest  was  allowed  from 
the  day  fixed  in  the  receiver's  advertisement  under  the  stat- 
ute, for  the  debtors  of  the  association  to  make  payment." 


§  445.     Of  Preferences. — An  assignment  by  a  banking  asso- 
ciation, organized  under  the  general  banking  law  of  New 

'  Sagory  v.  Dubois,  3  Sandf .   Ch.  "  This  matter  will  be  more  fully 

496.     A  receiver  in  such  an  action,  considered  in  the  Chapter  on  Suits 

is  entitled  to  recover  interest  from  By  and  Against  the  Receiver.     See 

the  date  fixed  by  him  for  the  pay-  also.  Cook  on  Stock  and  Stockhold- 

ment  of  demands  due  from  the  com-  ers,  §  208. 

pany.  5  Van  Buren  v.  Chenango  County 

'Ibid.  Mutual  Ins.  Co.,  21  Barb.  671. 

^Pentz  V.   Hawiey,   1  Barb.  Ch.  « Sagory  v.  Dubois,  3  Sandf.  Ch. 

138.  496,  500. 
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York,  to  a  stockholder  to  indemnify  him  and  other  stock- 
holders against  a  precedent  liability  incurred  by  them  for 
the  association,  is  invalid  by  the  eighth  and  ninth  sections 
of  the  title  of  the  Revised  Statutes,  relative  to  moneyed  cor- 
porations.' Where  an  insolvent  banking  association,  after  a 
copy  of  a  creditor's  bill,  and  notice  of  a  motion  for  a  receiver 
had  been  served  on  its  president,  and  after  a  receiver  had  been 
ordered  upon  the  motion,  but  before  notice  was  given  of  the 
order,  assigned  property  to  a  stockholder  to  indemnify  him 
and  other  stockholders  against  a  precedent  liability  incurred 
by  them  for  the  association,  it  was  held,  that  the  assignment 
was  a  fraud  upon  the  court  and  its  proceedings,  and  there- 
fore void.^  Where,  on  an  application  by  the  bank  commis- 
sioners, the  assets  and  affairs  of  a  bank  had  been  placed  in 
the  hands  an  assignee,  the  assignee  should  not  be  allowed 
to  receive  bills  of  the  bank  in  payment  of  debts  due  to  the 
bank,  inasmuch  as  to  do  so  would  interfere  with  the  express 
injunction  of  the  statute  that  such  bills  are  to  be  paid  pro 
rata.^  No  creditor  is  entitled  to  any  preference  in  payment 
over  another,  unless  he  has  obtained  a  specific  appropriation, 
or  an  equitable  lien  upon  some  particular  part  of  the  fund.* 
The  provisions  of  the  statute  contemplate  an  equal  distribu- 
tion among  all  the  creditors,  without  reference  to  the  time 
when  their  respective  debts  accrued,  although  the  creditor, 
upon  whose  application  the  receiver  may  be  appointed,  has 
actually  proceeded  to  judgment  and  execution  against  the 
company.^ 

§  446.  The  Saine  Subject  Continued. — In  the  case  of  Water- 
bui:y  and  others,"  where  judgments  had  been  obtained  on 
cognovits  against  the  corporation  known  as  the  Eagle  Iron 
Works,  and  a  petition  had  been  presented  for  its  dissolution, 
Chancellor  Walworth  said : — "  So  far  as  relates  to  the  judg- 

^  Leavitt  v.  Tylee,  1  Sandf.  Chan.  ''DePeyster©.  The  American  Fire 
207.  Ins.  Co.,  6  Paige,  48G. 

^  Ibid.  *  Lowne    v.  The    American  Fire 

3 In  Matter  of  White  Mountains    Ins.  Co.,  6  Paige,  482. 
Bank,  46  N.  H.  143.  « In  the  Matter  of  the  Eagle  Irj)n 

Works,  8  Paige,  385. 
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ments  which  were  obtained  upon  the  cognovits,  given  after  the 
presenting  of  the  petition  for  the  dissolution,  there  can  be  no 
doubt,  that  the  judgment  creditors  are  entitled  to  no  advan- 
tage over  the  other  creditors,  either  as  to  the  real  or  personal 
estate  of  the  corporation.  The  seventy-first  section  of  the 
article  of  the  Revised  Statutes  relative  to  the  voluntary  dis- 
solution of  corporations,'  expressly  declares,  among  other 
things,  that  all  judgments  confessed  by  the  corporation  after 
the  filing  of  a  petition  for  the  dissolution  thereof,  shall  be  ab- 
solutely void  as  against  the  receivers  who  may  be  appointed, 
and  as  against  the  creditors  of  the  corporation.  And  it  makes 
no  difference  whether  the  judgment  is  confessed  upon  a  bond 
and  warrant  of  attorney  given  for  that  purpose,  or  after  the 
commencement  of  a  suit  in  the  usual  way.  The  object  of 
the  statute  unquestionably  was,  to  prevent  the  corporation 
or  its  officers  from  doing  any  act  by  which  one  creditor 
should  get  a  preference  over  another,  with  their  assent. 
And  the  intention  of  the  Legislature  would  be  entirely  frus- 
trated if  the  courts  should  hold  that  a  preference  could  be 
given  by  a  withdrawal  of  a  plea,  or  the  signing  of  a  cogno- 
vit, in  a  suit  commenced  in  the  usual  form  of  commencing 
adversary  suits.  The  receivers  in  the  present  case  are,  there- 
fore, entitled  to  the  real  and  personal  estate  of  the  corpora- 
tion for  the  benefit  of  ail  the  creditors  rateably,  discharged 
of  any  lien  created  either  by  the  judgments  which  were  con- 
fessed, or  by  the  executions  which  were  issued  thereon." 

§  447.  Of  the  Power  to  Subject  the  Property  of  the  Share- 
holders.— In  New  York,  Massachusetts,  Ohio,  Iowa,  Maryland 
and  Louisiana  the  receivers  of  insolvent  corporations  are 
authorized  to  sue  for  unpaid  subscriptions  to  the  capital 
stock.'^     In  New  York  the  receiver  may  sue  the  stockholders 

'  2  R.  S.  of  New  York,  469.  Lay,    45    Iowa,  604 ;     Stillman    v. 

2  Pentz   V.  Hawley,  1   Barb.    Ch.  Dougherty,  44    Md.   380 ;  Frank  v. 

122 ;  Farmers'  &  Mechanics'  Bank  Morrison,    58  Md.   423 ;    Stark    v. 

V.  Jenks,  7  Mete.  592 ;  Calkins  i).  At-  Burke,  5  La.  Ann.  740 ;    New  Or- 

kinson,  2  Lans.  (N.  Y.)  12 ;  Rankine  leans  Gaslight  Co.  v.  Bennett,  6  La. 

«.  Elliott,  16  N.  Y.  377;  Clarke  v.  Ann.  457  ;  Gaslight  &  Banking  Co. 

Thomas,  34  Ohio  St.  46  ;  Stewart  v.  v.  Haynes,  7  La.  Ann.  114. 
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severally  or  jointly  ;'  but  he  cannot  recover  unpaid  subscrip- 
tions where  the  corporation  itself  could  not.^  He  may,  how- 
ever, continue  such  an  action  when  it  was  instituted  by  the 
corporation  before  his  appointment.^  In  an  early  case  it 
was  held  that  a  receiver,  in  an  action  for  sequestration,  and 
vested  only  with  the  ordinary  powers  of  receivers  in  such 
cases,  could  not  sue  in  equity  for  the  unpaid  balance  of 
subscription."  Under  the  Rhode  Island  statute  receivers 
of  mutual  insurance  companies  may,  for  the  purpose  of  pay- 
ing the  debts  of  the  company,  levy  assessments  upon  the 
members.^  In  Louisiana  it  was  thought  that  the  creditor 
might  apply  for  an  order  requiring  the  receiver  to  make 
calls  upon  the  stockholders  to  pay  the  company's  indebted- 
ness.'' It  is  proper  for  the  court,  in  actions  by  receivers  to 
collect  assessments  and  unpaid  subscriptions,  to  enjoin  the 
creditors,  upon  the  application  of  the  receiver,  from  prose- 
cuting like  actions.'  A  receiver  appointed  in  one  State,  with 
authority  to  sue  in  the  name  of  the  corporation,  may  bring 
an  action  upon  a  premium  note  in  another  State,  if  no  cred- 
itor therein  objects  or  claims  the  proceeds.^ 

§  448.  Of  the  Power  to  Enforce  the  Statutory  Liability  of  the 
Shareholders. — It  follows,  from  what  has  been  already  stated, 
that  the  receivership  is  limited  to  the  property  and  effects 
of  the  corporation,  and  accordingly  that  it  does  not  in- 
clude the  statutory  liability  of  the  stockholders  for  the  pay- 
ment of  corporate  debts,  after  the  corporate  effects  are  ex- 
hausted, because  such  liability  clearly  cannot  be  deemed  the 
property  of  the  corporation.  We,  therefore,  consider  the 
true  rule  to  be  that  the  receiver  of  an  insolvent,  or  dissolved, 

'VanWagenen  t.  Clark,  22  Hun,  ^New    Orleans    Gaslight    Co.  ■». 

497.  Bennett,  6  La.  Ann.  457. 

*  Billings  «.  Robinson,  28  Hun,  "' Calkins  «).  Atkinson,  2  Lans.  (N. 
122.  Y.)  12 ;  Rankine  v.  Elliott,  16  N. 

2  Phcenix  Warehousing  Co.  v.  Bad-  Y.  377  ;  Attorney-General  «.  Guar- 

ger,  67  N.  Y.  294.  dian  Mutual  Life  Ins.  Co.,  77  N.  Y. 

*  Mann  v.  Pontz,  3  N.  Y.  315.  272 ;  Osgood  v.  Laytin,  48  Barb.  463. 
*Tobey  t).  Russell,  9  R- L  58.  ^Lycoming     Insurance     Co.     ■o. 
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corporation  has  no  authority  to  bring  an  action,  on  behalf  of 
the  creditors  of  the  corporation,  to  enforce  the  stockholders 
liability  to  them,  unless  such  authority  is  expressly  conferred 
upon  them  by  statute.' 

The  "Wool-Growers'  Manufacturing  Co.  was  a  New  York 
corporation  organized  under  an  act  which  provided  that 
"  for  all  debts  which  shall  be  due  and  owing  by  the  com- 
pany at  the  time  of  its  dissolution,  the  persons  composing 
such  company  shall  be  individually  responsible  to  the  .ex- 
tent of  their  respective  shares  of  stock  of  said  company." 
It  was  held  in  Story  v.  Furman,'*  an  action  brought  by 
the  receiver  of  the  said  company,  that  the  liability  of  the 
members  of  the  company  was  that  of  partners,  modified  to 
the  extent  stated  in  the  provision  quoted,  and  that  a  re- 
ceiver of  the  company  was  entitled  to  maintain  an  action  to 
enforce  such  liability,  upon  the  groimd  that  the  act  under 
which  the  company  was  organized  vested  in  the  receiver, 
in  express  terms,  the  right  to  enforce  the  liability.^  This 
case  was  distinguished  in  Farnsworth  v.  Wood."  There  a 
receiver  of  a  company,  organized  under  another  act,  brought 
an  action  to  enforce  the  liability  to  creditors  imposed  by 
the  act  upon  the  stockholders.  The  court  decided  that  the 
action  was  not  maintainable  and  declared  that  the  right  of 
creditors,  who  were  within  certain  prescribed  conditions,  to 
prosecute  their  claims  against  certain  of  the  stockholders 
never  was  the  property  of  the  corporation,  nor  a  right  of 
action  vested  in  it,  nor  was  there  any  provision  of  the  stat- 
ute which  transferred  such  rights  of  action  from  the  credit- 
ors to  the  receiver. 

§  449.  The  Same  Subject  Continued. — For  the  same  reason 
it  was  decided  in  Jacobson  v.  Allen^  that  the  receiver  of  a 
bank  could  not  enforce  against  the  stockholders  the  liability 
for  double  the  amount  of  their  stock,  which  the  statute  im- 

'  See  Cook  on  Stock  and  Stock-  88  N.  Y.  129 ;  McDonald  v.  Ross- 
holders,  §§  208,  216.  Lewin,  29  Hun,  87. 

'  25  N.  Y.  214.  4  91  ]sf^  y.  308. 

^  But  see  Billings  v.  Robinson,  94  *  20  BlatQhf .  525. 
N.  Y.  415 ;  Cuykendall  v.  Coming, 
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posed  upon  them,  in  favor  of  creditors.  Likewise  in  Win- 
cock  V.  Turpin'  the  action  of  the  receiver  was  dismissed. 
There  the  charter  of  a  bank  made  the  stockholders,  sever- 
ally and  individually,  liable  to  the  amount  of  their  stock  to 
depositors.  But  in  Eames  v.  Doris,*^  where  an  additional 
liability  was  created  in  favor  of  a  certain  class  of  creditors 
as  a  whole,  and  some  of  the  creditors  commenced  an  action 
on  behalf  of  all,  the  receiver  was  allowed  to  proceed,  by  pe- 
tition concurrent  with  them,  to  enforce  the  liability  for  the 
benefit  of  all  the  creditors  interested.  The  court  in  that 
case  enjoined  certain  individual  creditors  from  prosecuting 
actions  at  law  to  enforce  such  liability  on  their  own  behalf. 
Where  receivers  are  appointed  for  an  insolvent  corporation, 
under  an  order  of  a  Court  of  Chancery,  with  authority  to 
collect  unpaid  installments  from  stockholders,  such  receivers 
possess  the  powers  which  are  given  by  the  charter  of  the 
corporation  to  the  directors  in  such  cases,  both  as  to  the 
time  of  payment  and  the  amounts  to  be  called  in.^  But  an 
order  of  court  directing  the  receivers  of  an  insolvent  cor- 
poration to  give  sixty  days'  notice  to  the  stockholders  to  pay 
the  remaining  installments,  does  not  require  them  to  call  for 
the  whole  amount  at  one  time,  upon  sixty  days'  notice,  but 
leaves  the  receivers  the  power  of  fixing  the  amount  of  the 
several  installments  called  for,  in  conformity  with  the  pro- 
visions of  the  charter  of  the  company.* 

§  450.  Of  the  Rights  of  an  Attaching  Creditor. — Where  a 
creditor  of  a  mutual  fire  insurance  company  reduced  his 
claim  to  a  judgment,  and  issued  an  attachment  execution 
thereon,  wherein  a  mutual  member  of  the  company  was 
summoned  as  garnishee,  and  said  garnishee  was  indebted  to 
the  company  on  his  premium  note  for  his  proportion  of 
losses  sustained,  but  the  amount  of  his  indebtedness  was  not, 
at  the  time,  fixed  by  assessment,  and  subsequently  the  com- 
pany was  dissolved  by  decree  of  the  court,  and  a  receiver 

'  96  111.  135.  3 Hall  v.  United  States  Ins.  Co.,  5 

'  102  111.  350.  Gill.  484. 

■^Ibid. 
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appointed,  who  proceeded  to  levy  an  assessment  on  all  the 
premium  notes  to  meet  outstanding  liabilities  at  tlie  time  of 
the  dissolution,  it  was  held  that  the  dissolution  and  the  ap- 
pointment of  the  receiver  did  not  abate  the  attachment  pro- 
ceedings, nor  prevent  the  attaching  creditor  from  prosecut- 
ing such  proceedings,  but  that  the  action  of  the  receiver  in 
levying  the  assessment  simply  fixed  the  measure  or  amount 
of  the  debt  which  had  been  levied  on  by  the  attachment, 
and  to  which  the  attaching  creditor  was  entitled.' 

§  451.  Of  Actions  Upon  Premium  Notes. — The  rule  in  Indiana, 
as  to  the  pleadings  in  actions  by  receivers  of  insolvent  insur- 
ance companies  to  recover  assessments  upon  premium  notes, 
is  that  all  the  facts  necessary  to  show  a  liability  upon  the 
note  must  be  pleaded.  For,  while  the  court  appointing  him 
may  properly  pass  upon  the  question  of  the  necessity  of  a 
receiver,  it  cannot,  in  that  proceeding,  settle  the  question  of 
the  liability  of  the  maker  of  a  premium  note  to  pay,  either 
in  whole  or  in  part."*  The  liability  of  the  makers  of  the  pre- 
mium notes  being  contingent,  such  contingent  or  conditional 
liability  is  not  changed  into  an  absolute  one  by  the  insol- 
vency of .  the  company  and  the  appointment  of  a  receiver  ; 
since  the  courts  cannot  change  the  terms  of  the  agreement, 
nor  make  that  an  absolute  promise  which  was  before  a 
conditional  one ;  and  the  appointment  of  a  receiver  merely 
clothes  him  with  the  power,  under  the  statute,  of  determin- 
ing the  amount  of  indebtedness  due  upon  the  notes,  by  pro- 
ceedings to  make  the  necessary  assessments,  and  by  taking 
such  other  steps  as  are  required  by  law  to  fix  the  liability  of 
the  makers  of  the  notes,  the  appointment  itself  in  no  man- 
ner fixing  such  liability.^  An  apportionment  of  the  losses  and 
an  assessment  by  the  receiver,  where  required  by  the  statute, 
is  an  indispensable  condition  to  his  right  of  action  upon  pre- 

'  Haj^s  ■».  Lycoming  Fire  Ins.  Co.,  Manlove,  39  Ind.  249  ;  Manlove  «. 

99  Penn.  St.  621.  Naw,  39  Ind.  289. 

^Manlove  v.  Burger,  38  Ind.  211.  ^  Williams  v.  Babcock,  25  Bajrb. 

See    also  Embree  v.    Shideler,    36  109. 
Ind.   423 ;  Tippecanoe  Township  v. 
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mium  notes ;  in  such  an  action  he  must,  therefore,  allege 
and  prove  that  he  has  performed  that  condition.' 

§  452.  The  New  York  Rule  Herein. — It  is  also  the  rule  in 
New  York,  in  this  class  of  cases,  that  the  receiver  takes  the 
place  of  the  directors  in  ascertaining  the  amount  of  demands 
against  the  company,  and  in  determining  the  necessity  for 
an  assessment,  as  well  as  its  amount,  except  that  he  can  not 
act  without  the  sanction  of  the  court.  The  court,  however, 
does  not  make  the  assessment,  the  receiver  being  himself 
the  actor  for  that  purpose,  and  his  authority  depending,  not 
upon  the  order  of  the  court,  but  upon  the  existence  of  the 
facts  rendering  an  assessment  proper.  The  requirement  of 
the  approval  of  the  court  is  an  additional  restriction  upon 
the  receiver's  authority,  but  does  not  dispense  with  the  other 
conditions.  The  court,  therefore,  neither  adjudicates  upon 
the  liability  of  the  company,  nor  the  amount  for  which  as- 
sessments shall  be  made,  nor  the  ratio  of  assessment,  but 
merely  sanctions  the  acts  of  the  receiver.^  In  thus  making 
assessments  upon  the  makers  of  premium  notes  under  the 
laws  of  New  York,  the  receiver  acts,  under  the  statute,  in  a 
ministerial  and  not  in  a  judicial  capacity.'-  And  his  action 
being  ministerial,  the  fact  that  a  former  receiver  has  made 
an  assessment  upon  the  same  notes,  will  not  prevent  his 
successor  from  making  a  new  assessment  for  the  same  pur- 
poses, since  it  is  merely  repeating  the  performance  of  a  con- 
dition precedent  to  a  right  of  action  upon  the  notes  by  the 
receiver,  and  is  by  no  means  a  judicial  determination  of  the 
matter."  Neither  is  the  receiver  required  to  prove  all  the 
facts  upon  which  he,  or  the  company,  allowed  the  losses  for 

'  Shaughnessy  v.  The  Rensselaer  172.  See  also  McDonald  v.  Ross- 
Ins.  Co.,  21  Barb.  605 ;  Devendorf  Lewin,  29  Hun,  87. 
D.  Beardsley,  23  Barb.  656 ;  Thomas  ^  Thomas  v.  Whallon,  81  Barb. 
V.  Whallon,  31  Barb.  172  ;  Bangs  v.  172  ;  Sands  v.  Sweet,  44  Barb.  108. 
Mcintosh,  23  Barb.  591 ;  Sands  v.  Cf.  Bangs  v.  Duckmfield,  18  N.  Y. 
Sanders,  28  N.  Y.  416 ;  Jackson  v.  592. 

Roberts,  31  N.  Y.  304.  ^  gands  v.   Sweet,  44  Barb.    108  ; 

Thomas®.    Whallon,  31    Barb.  Jackson  ij.  Van  Slyke,  44  Barb.  116, 
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wliich  the  assessment  was  made.     All  he  need  show  is  that 
.sufficient  claims  for  losses  were  presented  to  the  company, 
or  to  him,  and  which  he  allowed,  to  make  up  the  sum  for 
which  the  assessment  was  levied.^ 

The  order  of  the  court  approving  the  assessment  does  not 
operate  conclusively  as  against  the  maker  in  an  action  against 
him.  The  approval  of  the  court  and  the  act  of  the  receiver 
are  the  equivalent  of  the  act  of  the  directors,  had  the  assess- 
ment been  made  by  them.  It  is  a  ministerial  and  not  a 
judicial  act."^  In  making  such  an  assessment  the  receiver 
may  include  in  the  amount  to  be  raised,  a  balance  of  a 
former  assessment  which  could  not  be  collected."  "When  he 
is  satisfied,  from  an  examination  of  the  liabilities  of  the  com- 
pany, that  there  is  no  note  which  is  not  chargeable  to  its  full 
amount  for  liabilities  justly  attaching,  he  may  make  a  gen- 
eral assessment  upon  all  the  ■  notes  to "  their  full  amount, 
without  regard  to  classes,  and  without  specifying  the  name 
of  the  party  bound  to  contribute,  or  the  amount  of  the 
note."  Moreover  the  liability  of  the  members  of  mutual  in- 
surance companies  upon  their  premium  notes,  is  not  increas- 
ed by  reason  of  the  insolvency  of  the  corporation  and  the 
appointment  of  a  receiver,  since  the  receiver  is  merely  sub- 
stituted in  place  of  the  directors  of  the  company;  and  vested 
with  their  rights  and  powers  and  nothing  more.^ 

§  453.  Defenses  in  these  Actions. — In  a  suit  by  the  receivers 
of  a  corporation,  after  it  became  insolvent,  upon  a  note 
given  to  the  corporation,  the  claim  that  the  company  was 
never  properly  organized,  should,  it  seems,  be  pleaded  in 
abatement.^  If  a  note  in  the  hands  of  the  corporation  was 
void,  or  incapable  of  enforcement,  by  reason  of  fraud,  or 

^  Sands   v.    Hill,   42    Barb.  651  ;  ^  Shaughnessy  «.  The  Rensselaer 

Jackson  «.  Roberts,  31  N.  Y.  304.  Ins.  Co.,  21  Barb.  605;  Williams  v. 

2  Bangs  V.  Duckinfield,  18  N.  Y.  Babcock,  25  Barb.  109 ;  Savage  v. 
592.  Medbury,  19  N.  Y.  32.     Cf.  Deven- 

3  Bangs  v.  Gray,  12  N.  Y.  477.  dorf  v.  Beardsley,  23  Barb.  656. 

*  Sands  ■».  Sanders,  28  N.  Y.  ^Brouwer  v.  Appleby,  1  Sandf. 
416.  Super.  Ct.  158. 
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illegality,  in  its  procurement  or  inception,  passing  it  into  the 
hands  of  a  receiver  does  not  purge  it  of  these  defects.'  He 
must  properly  allege  and  prove  that  the  chose  in  action  upon 
which  he  sues  was  part  of  the  assets  of  "the  corporation.  Ac- 
cordingly, where  the  corporation  in  the  hands  of  a  receiver  had 
changed  its  name,  and  among  its  assets  was  a  note  made 
payable  to  it  in  its  former  name,  it  was  held,  in  an  action 
by  the  receiver  thereon,  that  he  must  show  that  the  note 
was  part  of  the  company's  assets.'^  He  cannot  recover  upon 
a  premium  note  where  the  liability  depends  upon  an  assess- 
ment and  notice  thereof,  and  the  company  never  gave  the 
notice.  To  maintain  successfully  such  an  action  he  must 
take  the  steps  necessary  to  fix  the  liability  of  the  defendant.' 
And  where  he  has  himself  made  the  assessment,  he  must,  ac- 
cording to  the  practice  in  Indiana,  allege  and  prove  that  the 
court  has  passed  upon  the  validity  of  the  demands  for  the  pay- 
ment of  which  the  assessment  is  made."  A  stockholder,  sued 
for  unpaid  subscriptions  to  stock,  or  upon  assessments,  can- 
not plead,  as  a  defense,  any  irregularity  in  the  appointment  of 
the  receiver,  or  that  the  appointment  was  procured  through 
fraud,  or  that  the  assessment  was  erroneously  ordered ;  nor 
can  he  set  up  any  fraudulent  acts  of  the  officers  of  the  com- 
pany, or  of  the  receiver,  or  misdirection  by  the  court.  Neither 
can  he  plead  that  the  corporation  is  not  indebted,  nor  any  other 
matters  that  should  have  been  presented  in  the  proceeding  in 
which  the  receiver  was  appointed  or  the  assessment  ordered. * 
It  is  no  answer  to  an  action,  upon  a  note  given  in-  payment 
for  subscription  to  stock,  that  it  was  without  consideration 
and  in  aid  of  a  fraudulent  transaction  to  which  the  defendant 
was  a  party."  The  maker  of  a  premium  note  is  not  relieved 
from  liability  thereon  because  the  receiver  allowed  a  claim 
to  which  he  might  have  pleaded  the  statute  of  limitations.' 

^  Devendorf  v.  Beardsley,  23  Barb.  ''  Downs  v.  Hammond,  47  Ihd.  131. 

656.  6  Stewart  v.  Lay,    45  Iowa,  604 ; 

2  Hyatt  V.    McMahon,   25    Barb.  Schoonover  i).  Hinckley,   48  Iowa, 

457.  82. 

^Williams  v.  Babcock,  25  Barb.  "Farmers'  &  Mechanics'  Bank  v. 

109 ;  Thomas  v.  Whallon,  31  Barb.  Jenks,  7  Mete.  592. 

172.  -J  Sands  v.  Hill,  42  Barb.  051. 
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§  454.  The  Same  Subject  Continued ;  Estoppel. — It  cannot 
beshown  that  the  stock  was  only  partly  taken  if  the  defend- 
ant, being  aware  of  that  fact,  took  part  in  the  affairs  of  the 
company.'  And  a  defendant  who  acted  as  a  director  of  the 
corporation  is  estopped  from  denying  its  corporate  exist- 
ence and  from  proving  that  the  capital  was  not  paid  in  full, 
in  cash,  where  the  statute  required  it  to  be  fully  paid  before 
business  commenced,  and  that  he  had  been  induced  to  be- 
come a  subscriber  through  the  false  statement  that  the  stock 
had  been  paid  in  full."  But,  in  a  case  in  Illinois,  it  was 
held  a  valid  defense  that  the  stockholder  was  not  a  party  to 
the  proceeding  in  which  the  receiver  was  appointed,  and 
was  not,  for  that  reason,  concluded  by  the  decree  ;  also  that 
the  decree  was  invalid,  inasmuch  as  it  authorized  the  re- 
ceiver to  compromise  with  stockholders  as  to  the  payment 
of  their  subscriptions.^  And  it  is  a  perfect  defense  to  an  ac- 
tion brought  to  recover  an  assessment  upon  a  premium  note 
that  the  power  to  make  such  assessment  was  limited  by  stat- 
ute to  the  necessity  of  providing  for  the  payment  of  "just 
claims,"  and  that  neither  the  receiver  nor  the  court  has 
passed  upon  the  justice  of  the  claims  for  which  the  assess- 
ment was  levied.*  No  recovery  can  be  had  for  an  unpaid 
balance  of  subscription  to  stock,  against  a  party  who  in  good 
faith,  before  the  appointment  of  the  receiver,  transferred  all 
his  stock,  and  before  such  transfer  paid  all  the  assessment3 
thereon,  it  not  appearing  that  any  of  the  present  creditors 
of  the  company  were  creditors  when  the  transfer  was  made.* 
The  collection  of  a  judgment  in  such  an  action  cannot  be 
enjoined  until  the  debts  of  the  corporation  are  ascertained 
and  the  amount  due  from  each  stockholder  is  determined. 
Equities  of  that  kind  should  be  pleaded  in  the  original 
action.®     In  New  York  stockholders  have  no  right  to  come 


'  Stillman  v.  Dougherty,  44  Md.  *  Billings   v.  Robinson,   28  Hun, 

380.  122. 

2  Ruggles  ^.  Brock,  6  Hun,  164.  ePentz   «.  Hawley,   1  Barb.  Ch. 

3  Chandler  v.  Brown,  77  111.  333.  123. 

4  Embree  v.  Shideler,  36  Ind.  423 ; 
Downs  v.  Hammond,  47  Ind.  131. 
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in  as  "co-plaintiffs  with  the  receiver,  in  an  action  brought 
by  him  against  the  directors  for  their  official  misconduct, 
the  cause  of  action  being  one  which  was  vested  in  the  cor- 
poration and  not  in  the  stockholders.' 

§  455.  In  General  of  the  Receiver's  Title. — It  will  be  found 
that  whether  the  title  vests  in  the  receiver  before  or  after  the 
final  decree  depends  upon  the  statute  under  which  he  is  ap- 
pointed. In  New  York,  a  temporary  receiver  who  is  appoint- 
ed before  final  judgment,  in  an  action  for  a  compulsory  dis- 
solution is  expressly  permitted  to  sell  or  otherwise  dispose 
of  the  property  as  directed  by  the  court.'"' 

In  New  Jersey  the  order  of  appointment  operates  as  a 
conveyance  of  the  property  of  the  corporation  to  the  re- 
ceiver.^ In  Michigan,  it  has  been  held  that  the  title  to  the 
real  estate  of  a  corporation  is  not  divested  by  the  appoint- 
ment of  a  veceiyer  pendeiite  lite,  and  when  no  assignment  of 
such  title  is  ever  made  by  the  corporation  to  the  receiver, 
who  afterwards  becomes  functus  officio^  the  real  estate  of  the 
corporation  is  subject  to  the  lien  of  a  judgment  and  execu- 
tion, as  if  there  had  never  been  a  receiver.*  And,  in  In- 
diana, the  appointment  does  not  divest  a  judgment  lieu  pre- 
viously acquired.;  where  the  judgment  can  be  collected  in  the 
usual  way,  the  court  may  properly  refuse  to  enforce  it  out 
of  moneys  in  the  hands  of  the  receiver,  when  it  is  not  shown 
that  such  moneys  are  the  proceeds  of  a  sale  of  th^  property 
upon  which  the  creditor  has  a  lien.^  The  receiver  becomes 
entitled  to  all  rents  accruing  after  his  appointment." 

§  456.  Of  Title  to  Special  Deposits,  etc. — The  receiver  ac- 
quires no  title  to  property  in  the  possession  of,  but  not 

'  Kimball  «.  Ives,  30  Hun,  568.  ■*  Montgomery  ®.  Merrill,  18  Mich. 

2  N.  Y.  Code  of  Civ.  Proc. ,  §  1788.  338. 

^  Corrigan  ©.    Trenton,  Delaware  ^  Southern  Bank  of   Kentucky  n. 

Falls    Co.,  7  N.  J.  Eq.  489,  which  Ohio  Ins.  Co.,  22  Ind.  181. 

overruled  an  earlier  case ;  Willink  "  Corrigan    t.   Trenton,  Delaware 

i.  Morris  Canal  &  Banking  Co.,  4  N.  Falls  Co.,  7  N.  J.  Eq.  489.    See  also 

J.  Eq.  377.  Fish  ®.  Potts,  8  N.  J.  Eq.  27. 
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owned  by  a  corporation,  of  wliicli  he  is  the  receiver,  e.  g., 
a  special  deposit  of  money  in  a  bank,'  or  securities  pledged 
collaterally  with  a  draft  forwarded  for  collection.^  But  where 
a  plaintiff  had,  for  several  years,  kept  an  account  with  a  par- 
ticular bank,  and  on  the  5th  of  May,  1884,  had  deposited  with 
it  a  sight  draft  upon  a  corporation  for  an  indebtedness,  and 
the  bank,  being  insolvent  at  the  time,  had  forwarded  the 
draft  to  its  agent,  to  whom  the  amount  was  paid ;  and  on  the 
7th  of  May,  after  the  bank  had  failed,  the  collection  not  hav- 
ing been  entered  upon  the  plaintiff's  pass  book,  although  it 
was  credited  on  the  books  of  the  bank  as  a  cash  item,  and 
the  receiver  had  notice  of  these  facts  before  the  money  was 
received  by  him,  it  was  held,  there  being  no  fraud  alleged  in 
the  complaint,  that  the  proceeds  belonged  to  the  bank  and 
not  to  the  plaintiff.^  It  is  clear  that  the  receiver  of  a  cor- 
poration takes  the  assets  subject  to  all  the  conditions  and 
legal  disabilities  with  which  they  were  affected  in  the  hands 
of  the  corporation  itself."  He  can  acquire  no  better  title  nor 
any  greater  interest  than  the  corporation  itself  had,  and  his 
acquisition  of  the  property  is  similar  to  that  of  a  purchaser, 
or  assignee,  of  a  chose  in  action.  He  takes,  subject  to  all 
equities,  set-offs  and  other  defenses  which  might  be  claimed 
against  the  company  itself.^  A  creditor  of  a  bank  may  have 
the  benefit  of  any  set-off  which  would  be  just  and  equitable 
between  the  parties,  and  if  he  have  security  for  a  specific 
claim  to  an  amount  greater  than  that  debt,  he  may  set-off  the 
excess  against  other  debts  due  by  the  bank  to  him,  but  he 
must  first  apply  such  security  to  the  satisfaction  of  his  claim. 
He  cannot  prove  his  whole  debt  against  the  general  fund, 
and  apply  his  security  to  the  balance  remaining  unpaid  after 
receiving  all  dividends.® 

'  Kinsela  v.  Cataract  City  Bank,  ■*  Devendorf  «.  Beardsley,  23  Barb. 

4  N.  J.  Eq.  158.  656,  659. 

''Corn  Exchange  Bank  ■».  Blye,  *  Morse  v.  Chapman,  24  Ga.  249 ; 

101  N.  Y.  303.  In  re  Van  Allen,  37  Barb.  225. 

*  St.  Louis  &  San  Francisco  Ry.Co.  ^  state  Bank  o.  Receivers  of  Bank 

tJ.  Johnston,  23  Blatchf.  487.    Cf.  §§  of  New  Brunswick,  3  N.  J.  Eq.  266. 


309,  supra. 
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§  457.  Of  the  Right  of  Set-oflf. — It  has  been  held  in  New 
Jersey  that  the  debtor  of  an  insolvent  bank,  whether  his  in- 
debtedness has  actually  accrued  or  not  at  the  time  of  the  in- 
solvency, may  set-off  against  his  indebtedness  to  the  re- 
ceivers, either  a  deposit  in  the  bank,  or  bills  of  the  bank 
ho'na  fide  received  by  him  before  the  failure  of  the  corpora- 
tion. But  the  claim  of  a  debtor  against  an  insolvent  corpo- 
ration does  not  constitute  a  legal  set-off  as  against  the  re- 
ceivers. In  an  action  at  law  by  the  receivers,  the  defendant 
will,  however,  be  permitted,  under  the  provisions  of  the 
statute  to  prevent  frauds  by  incorporated  companies,  to  avail 
himself  of  the  defense.* 

And  in  New  York  it  was,  under  the  former  Chancery  prac- 
tice, the  rule,  that  a  receiver  appointed  under  the  act  of  the 
18th  of  January,  1836,  or  appointed  by  the  Court  of  Chan- 
cery under  the  provisions  of  the  Revised  Statutes  relative 
to  proceedings  against  corporations  in  equity,  was  bound  to 
off-set  a  liquidated  debt  due  to  the  corporation  against  an 
unliquidated  debt  due  from  the  corporation  to  the  same  per- 
son, in  the  same  manner  as  trustees  of  insolvent  debtors 
are  bound  to  off-set  cross-demands  arising  from  mutual 
credits  as  well  as  from  mutual  debts.  In  such  cases  the 
right  of  set-off  was  confined  to  liquidated  debts  or  to  such 
as  might  have  been  off-set  in  a  suit  at  law  between  the  orig- 
inal parties  ;  but  it  also  extends  to  all  mutual  credits,  arising 
ex  contractu  between  such  original  parties.'' 

§  458.  The  Same  Subject  Continued.-^But,  in  an  action  by  the 
receiver  against  a  shareholder,  to  recover  illegal  dividends 
declared  in  violation  of  a  statute  prohibiting  any  dividends 
which  might  impair  the  capital  stock,  the  shareholder  will 
not  be  allowed  to  set-off  an  indebtedness  due  to  himself 
from  the  corporation,  since,  for  the  purposes  of  such  action, 
the  receivers  do  not  represent  the  corporation,  but  its  cred- 
itors, for  whose  benefit  the  suit  is  brought.     The  dividends 

'  Receivers  ®.  Patorson  Gaslight  '^  Ilolbrook  v.  The  Receivers  of  the 
Co.,  23  N.  J.  Law,  283.  American  Fire  Ins. Co.,  6  Paige,  220. 
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thus  illegally  paid  being  a  fraud  upon  the  creditors,  and  the 
reparation  sought  being  the  restoration  of  the  funds  for  their 
benefit,  claims  growing  out  of  independent  matters  be- 
tween the  defendant  and  the  corporation  itself  are  not  a 
proper  subject  of  set-off.'  An  attachment  lien  acquired  by 
a  creditor  upon  the  property  of  a  corporation  is  not  avoided 
by  the  appointment  of  a  receiver  f  but  no  levy  can  be  made 
under  an  attachment  subsequently  granted.'  The  property, 
however,  is  subject  to  the  lien  of  a  judgment  when  the  re- 
ceiver is  appointed  only  pendente  lite,  for  the  purpose  of 
taking  charge  of  the  affairs  of  the  company,  and  not  for  the 
purpose  of  making  a  distribution."  Such  lien  attaches  only 
to  the  interest  which  the  company  had  in  the  real  estate 
when  passed  over  to  the  receiver,  and  not  to  any  increased 
interest  therein  acquired  previously,  by  reason  of  payments 
of  purchase  money  made  by  him.^ 

§  459.  Of  Subsequent  Acts  of  the  Corporation  as  Affecting  the 
Title. — Where  a  receiver  of  a  corporation  has  been  appoint- 
ed in  New  York,  under  the  provisions  of  the  Revised  Statutes 
relative  to  proceedings  against  corporations  in  equity,  and 
its  property  and  effects  have  thus  become  vested  in  him  for 
the  benefit  of  the  creditors  and  stockholders  of  the  institu- 
tion, the  answer  of  the  corporation  cannot  affect  the  prop- 
erty in  the  hands  of  its  receiver,  nor  have  any  effect  what- 
ever in  determining  the  right  to  the  same.® 

§  460.  Of  Estoppel  by  Judgment. — A  judgment  against  the 
corporation  operates  as  an  estoppel  against  the  receiver. 
He  may,  however,  avoid  the  estoppel  by  showing  that  the 

'Osgood  ■».  Ogden,  4  Keyes,  70.  ^jjHicott®.  United  States  Ins.  Co., 

See  also,  Gillett  «.   Phillips,  13  N.  7  Gill,  307.     Cf.    Attorney-General 

Y.  114.  V.    Continental    Life    Ins.    Co.,   28 

*  Hubbard  v.  Hamilton  Bank,  7  Hun,  360. 

Mete.  340.  ^  Ellicott  v.  United  States  Ins.  Co. , 

'^  Hagedon  v.  Bank  of  Wisconsin,  7  Gill,  307. 

1  Pin.  (Wis.),  61 ;  Atchison  v.  Dav-  « Davenport  v.  City  Bank  of  Buf- 

idson,  3  Pin.  (Wis.),  48.  falo,  9  Paige,  12. 
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judgment  was  rendered  without  jurisdiction,  or  was  pro- 
cured through  fraud  or  collusion.  It  seems  that  he  may 
also  move  to  have  the  judgment  reopened,  and  that  he  may 
be  allowed  to  come  in  and  defend.'  The  rule  prevents  him 
from  interposing  any  defense  or  raising  any  question  which 
might  have  been  made  in  the  original  action.  Even  if  the 
judgment  was  obtained  after  his  appointment,  if  it  nowhere 
appears  that  the  company  was  dissolved  before  the  judg- 
ment was  rendered,  he  is  still  estopped  by  it.*  In  an  action 
upon '  such  a  judgment  recovered  in  another  State,  upon  a 
polic}^  of  insurance  issued  by  the  company,  the  receiver  of 
the  company  could  not  set  up  the  defense  that  the  policy 
was  void  by  reason  of  the  breach  of  one  of  its  conditions.' 
Under  the  same  rule  he  cannot  enjoin  the  collection  of  a 
tax  against  the  company  which  was  previously  declared 
valid  in  an  action  brought  in  the  company's  behalf." 

§  461.  Of  the  Title  to  Real  Property. — At  common  law 
every  grant  of  real  property  to  a  corporation  carried  with 
it,  by  implication,  the  condition  that,  if  unsold  at  the  time 
of  the  dissolution  of  the  corporation,  it  should  revert  to  the 
grantor  or  his  heirs.  The  history  of  this  doctrine  must  be 
traced  back  to  a  period  prior  to  the  time  when  mercantile 
and  moneyed  corporations  were  extensively  created,  and  be- 
fore their  rights  and  properties  had  assumed  anything  like 
their  present  importance  and  extent.  It  may  well  be  doubted 
whether  this  doctrine  was  ever  applied,  even  in  England,  to  the 
latter  class  of  corporations.  In  this  country  the  reversion 
has  generally  been  guarded  against  by  special  provisions  of 
statute  law.^  In  Owen  v.  Smith"  the  doctrine  is  said  to  be 
obsolete.  And  in  that  case  it  was  expressly  declared  that 
the  title  to  the  real  property  of  a  corporation  does  not  re- 
vert to  the  original  grantors  qr  their  heirs,  but  vests  in  the 

'  Pringle  v.  Woolworth,  90  N.  Y.  ^  Hopkins  v.  Taylor,  87  111.  436. 

503.  *  Angell  &  Ames  on  Corporations, 

2  Pringle  «.  Woolworth,  90  N.  Y.  §§  779,  779  a.     Cf.  Ileyward  v.  The 

503.  Mayor,  7  N.  Y.  314. 

•^Id.  «31  Barb.  041. 
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receiver  of  the  corporation,  and  is  to  be  administered  by  him 
for  the  benefit  of  the  creditors  and  stockholders. 

§  462.  Special  Practice  in  New  York  and  Indiana. — Under  the 
statute  in  New  York  is  not  a  sufiicient  ground  for  setting  aside 
a  sale  of  the  property  of  a  corporation,  made  by  its  receiver, 
that  the  application  for  the  order  of  sale  was  made  by  a 
judgment  creditor  of  the  corporation,  who  was  also  a  justice 
of  the  court  to  which  the  application  was  made,  or  that  it  is 
alleged  that  he  was  able,  by  means  of  his  official  position, 
to  exercise  an  improper  influence  upon  the  proceedings  in 
the  court.in  which  they  were  taken,  when  it  does  not  appear 
that  his  official  position  resulted  in  producing  any  different 
order  from  that  authorized  by  the  settled  practice  of  the 
court,  or  from  that  which  would  have  been  given  upon  the 
application  of  any  other  person.'  The  three  years  statute  of 
limitations  in  Indiana  is  not  suspended,  when  no  application 
is  made  for  that  length  of  time  to  the  Circuit  Court  for  the 
appointment  of  a  receiver,  and  no  extension  of  the  time 
for  collecting  the  debts  due  an  insolvent  bank  had  been 
granted.^ 

§  463.  Of  the  Liabilities  Incident  to  the  Receivership. — A  pur- 
chaser of  the  assets  of  a  corporation  at  a  receiver's  sale  ac- 
quires thereby  no  right  of  action  against  the  former  officers 
of  the  corporation,  to  compel  them  to  account  for  assets  or 
effects  of  the  corporation."  As  a  general  rule  a  corporation 
cannot  be  subjected- to  obligations,  or  liabilities,  incurred  by 
a  receiver,  or  his  agents  or  servants,  while  in  charge  of  the 
corporate  property,  only  the  receiver  in  his  official  capacity 
and  the  property  in  his  charge  being  liable.*  Neither  is 
the  receiver  authorized  to  reinsure  for  risks  already  as- 
sumed by  the  company  and  to  pay  the  new  premium  out  of 
its  assets.^ 

'  Libby  v.   Rosekrans,    55  Barb.  "•  Heath  v.   Missouri,    Kansas    & 

202,  218.  Texas  Ry.  Co.,  83  Mo.  617. 

^  Conwell  V.  Pattison,  28  Ind.  509.  ^  jn  the  matter  of  the  Croton  In- 

3 Mann  v.  Fairchild,  2  Keyes,  106.  surance  Co.,  3  Barb.  Ch.  643. 
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§  464.  Of  the  Aid  of  the  Court  in  the  Administration  of  the  Re- 
<jeivership. — A  tribunal  which  has  jurisdiction  to  appoint  a 
receiver  of  an  insolvent  corporation,  may,  in  aid  of  that 
appointment,  forbid  any  subsequent  interference  with  the 
property  in  his  possession  by  way  of  levy  or  seizure  upon  at- 
tachment or  execution.  The  power  to  make  such  an  order 
is  a  necessary  incident  to  its  jurisdiction.  This  rule  was 
declared  in  a  recent  New  York  case,  upon  an  appeal  from  an 
order  restraining  all  persons  "  from  bringing  or  prosecuting 
suits  or  proceedings  against  the  corporation  concerned,  or 
in  any  way  interfering  with  its  assets.'"  A  party  who  has 
deprived  the  receiver  of  a  valuable  privilege  which  was  in- 
cidental to  assets  coming  into  his  hands,  will  be  compelled 
by  the  court  to  restore  such  privilege.  Accordingly,  where 
certificates  of  stock  were  duly  issued  to  a  receiver  of  a  cor- 
poration, and  it  was  the  duty  of  the  agent  of  the  company 
issuing  the  stock  to  register  the  same,  and  to  certify  that  the 
certificates  represented  shares  which  had  been  duly  regis- 
tered, the  court  compelled  a  party  who  had  prevented  the 
stock  belonging  to  the  receiver  from  being  registered,  and 
had  procured  the  registry  in  his  own  favor,  to  restore  such 
privilege  to  the  receiver.'* 

§  465.  The  Same  Subject  Continued. — So  also,  where  certain 
shares  of  stock  in  an  incorporated  company  are  in  the  hands 
of  its  receiver,  the  certificates  having  been  duly  issued  to 
him,  which  certificates  are  entitled  to  be  registered  by  the 
transfer  agent  of  the  company,  and  to  be  certified  as  repre- 
senting shares  duly  registered,  such  registration  being  a  val- 
uable privilege  appurtenant  to  the  shares,  one  who  prevents 
them  from  being  so  registered,  and  who  converts  the  privi- 
lege to  his  own  use,  by  procuring  it  to  be  conferred  upon  an 
equal  number  of  shares  of  his  own  stock,  may  be  com- 
pelled by  the  court  to  make  good  the  stock  in  the  hajids  of 
the  receiver  by  restoring  such  privilege.'     A  receiver  of  an 

'  Woerishoffor  v.  North  River  Con-  '  Erie  Ry.  Co.  v.  Heath,  8  Blatchf. 
struction  Co.,  99  N.  Y.  398.  536. 

3  Ibid. 
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insolvent  insurance  company  having  ascertained  that  it 
would  not  be  necessary  to  collect  the  whole  amount  due  on 
the  deposit' notes,  the  court,  by  an  order,  excused  him  from 
collecting  all  over  the  amount  necessary  to  pay  the  claims 
against  the  company,  and  subsequently  made  another  order 
authorizing  him  to  surrender  the  notes  to  the  makers.^ 

§  466.  Of  Instruction  and  Direction  by  the  Court. — The  fact 
that  the  receiver  is  an  officer  of  the  court  entitles  him  to 
apply  to  it  for  instructions.^  And  in  all  cases  where  he  is  in 
doubt  as  to  the  extent  of  his  authority,  or  the  proper  per- 
formance of  his  duty,  he  should,  for  his  own  protection  and 
that  of  his  sureties,  apply  to  the  court  for  instruction.  This 
principle  should  be  followed  even  in  cases  where  the  order  of 
his  appointment  clothes  him  "  with  all  the  usual  powers  of  re- 
ceivers in  like  cases."  Thus  where  he  is  in  doubt  as  to  the  pro- 
priety of  allowing  a  set-off  he  should  apply  to  the  court  for 
instructions.^  Under  the  New  York  Code  of  Civil  Procedure 
a  receiver  of  a  corporation  has  been  ordered  to  submit  his 
books  for  the  inspection  of  an  adverse  party.*  All  questions 
arising  in  the  course  of  the  corporate  business,  while  it  is  be- 
ing conducted  by  a  receiver,  must  be  left  to  the  discretion  of 
the  court  which  created  the  receivership.  Seldom,  in  cases 
other  than  those  of  palpable  error  and  injustice,  will  the  Ap- 
pellate Court  interfere  with  the  exercise  of  such  discretion.* 

§  467.  Of  Distribution. — The  general  rule  is  that  a  re- 
ceiver should  pay  nothing  without  an  order.^  He  cannot 
make  a  dividend  in  ordinary  cases  without  the  special  sanc- 
tion of  the  court.^  Where,  under  the  New  Jersey  act  to 
prevent  frauds  by  incorporated  companies,  of  February  16, 
1829,  an  injunction  was  granted,  and  receivers  were  ap- 
pointed to  take  possession  of  the  property  of  a  corporation, 

^  Van  Buren  v.  Chenango  Mutual  Laws  of  N.  Y.   1883,  ch.  378,  §  8, 

Ins.  Co.,  13  Barb.  671.  amended  by  Laws  of  1885,  ch.  40. 

^  In  re  Van  Allen,  37  Barb.  225.  ^  Monitor  Furnace  Co.  «.  Peters, 

3  In  re  Van  Allen,  37  Barb.  225.  40  Ohio  St.  575.    (7/*.  §  11,  mpra. 

•*Greason  v.  The  Goodwillie-Wy-  « Fletcher  «.  Dodd,  1  Ves.  jr.,  85. 

man  Co.,  38  Hun,  138,  construing  ''Ibid. 
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which  property  was  subject  to  various  incumbrances,  and  a 
decree  of  sale  was  made,  it  was  held,  that  the  proceeds  must 
be  distributed  according  to  the  priority  in  date*  of  the  in- 
cumbrances; that  the  assignment,  by  the  company,  of  the 
rents  to  accrue  on  certain  leases,  as  security  for  the  payment 
of  certain  notes,  did  not  constitute  a  lien  on  the  fund  in 
court,  for  the  amount  of  the  notes,  in  preference  to  subse- 
quent mortgage  and  judgment  creditors ;  that,  where  there 
was  a  bank  judgment,  which  was  a  lien  on  the  whole  fund  in 
court,  including  the  rents,  and  next  to  it,  in  priority  of  date, 
was  a  mortgage,  whose  lien  was  only  on  the  proceeds  of  the 
sale,  and  not  on  the  rents,  and  next  to  the  mortgage,  in  pri-' 
ority  of  date,  was  a  judgment,  whose  lien  was  on  the  whole 
fund  in  court,  including  the  rents,  and  the  fund  in  court, 
exclusive  of  the  rents,  was  sufficient  to  pay  the  bank  judg- 
ment and  part  of  the  mortgage,  it  was  not  the  duty  of  the 
court  to  apply  the  rents  to  the  payment  of  so  much  of  the 
bank  judgment,  in  aid  of  the  mortgage,  and  in  prejudice  of 
the  subsequent  judgment  creditor ;  and  that  although  there 
was  a  mortgage  on  a  part  of  the  land  sold  by  the  receiver, 
which  was  on  the  land  when  the  company  bought  it,  the 
purchaser  at  the  receiver's  sale  should  take  the  land  free 
from  all  incumbrances  whatever.'  Under  the  New  York 
statute  of  1849,  for  winding  up  insolvent  corporations,  all 
assets  which  can  be  realized  by  collections,  or  by  a  sale, 
when  no  reasonable  objection  exists  thereto,  within  one  hun- 
dred and  eighty  days  must  be  converted  into  cash,  and  dis- 
tributed to  the  creditors,  but  at  the  end  of  that  time,  this 
being  first  done,  the  debts  unpaid  may  be  assessed  on  the 
stockholders,  and  the  remaining  assets,  when  realized,  divi- 
ded among  them."  It  is  for  the  judge  alone  to  determine, 
upon  an  application  for  a  sale  by  the  receivers,  of  demands 
due  to  the  bank,  that  it  ought  to  be  postponed.  And  the 
receiver  who  has  assets  on  hand,  consisting  of  choses  in  ac- 
tion not  in  litigation,  cannot  make  a  dividend  and  sue  the 

'  Corrigan  v.   Trenton    Delaware        ^  /-^  ^g  Holllster  Bank,  23  N.  Y. 
Falls  Co.,  7  N.  J.  Eq.  489.  508. 
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stockholders  for  the  deficiency  until  he  has  first  applied  to 
the  court,  and  taken  its  direction  as  to  a  sale.*  The  Geor- 
gia statute  providing  that  where  a  receiver  is  appointed  for 
an  insolvent  bank,  bill-holders  shall  be  paid  in  preference  to 
other  creditors,  does  not  apply  where  the  bank  makes  a  vol- 
untary assignment  for  the  payment  of  all  the  debts  of  the 
bank.'' 

§  468.  Of  the  Application  of  the  Fund. — If  any  balance  re- 
main in  the  hands  of  the  receiver  of  an  insolvent  corpora- 
tion, after  satisfying  the  debts  of  the  corporation,  and  the 
necessary  expenses  of  executing  the  trust,  it  must  be  dis- 
tributed among  the  several  stockholders  who  have  paid  in 
full  for  their  stock.^  But  bill-holders  are  not  entitled  to  a 
priority  over  other  creditors  in  the  distribution  of  the  assets 
of  an  insolvent  bank,  receivers  of  whose  property  have  been 
appointed  under  the  Massachusetts  statute  of  1851,  ch. 
127.*  It  is  for  the  court  to  direct  the  receiver  in  respect  to 
the  payment  of  creditors  and  their  respective  priorities,  even 
in  a  case  where  one  creditor  has  obtained,  upon  a  debt  due 
to  him,  a  judgment  against  the  corporation.*  When  an  ac- 
tion has  been  instituted  by  a  corporation  against  one  of  its 
shareholders,  to  recover  the  amount  of  his  unpaid  subscrip- 
tion, it  constitutes  no  defense  to  such  an  action  that  a  re- 
ceiver is  afterward  appointed  over  the  corporation,  and  the 
action  will  not  be  defeated  because  of  such  appointment,  es- 
pecially when  the  receiver  has  taken  no  steps  to  possess 
himself  of  the  cause  of  action,  or  to  collect  the  amount  due 
from  defendant.®  Where  a  receiver  is  appointed  over  an 
insolvent  insurance  company,  with  authority  to  collect  debts 
and  to  pay  liabilities,  upon  a  bill  by  judgment  creditors  of 
the  corporation  against  the  receiver,  to  compel  him  to  bring 

1  In  re  Hollister  Bank,  33  N.  Y.  *  Stockholders  of  Cochituate  Bank 
508.  «.  Colt,  1  Grd,y,  382. 

2  Dobbins  v.  Walton,  27  Ga.  614.  ^  Pringle  v.  Woolworth,  90  N.  Y. 
3Pentz«.  Hawley,  1  Barb.  Chan.     511. 

122.  6  Glenville  Woolen  Co.  v.  Ripley, 

43  N.  Y.  206. 
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suits  for  the  recovery  of  its  assets,  it  is  not  proper  for  tlie 
court  to  decree  that  the  receiver  should  apply  the  money  in 
payment  of  the  judgments  ;  but  he  should  be  directed  to 
bring  it  into  court,  in  order  that  the  court  itself  may  dis- 
tribute it  to  the  parties  entitled.' 

§  469.  The  Same  Subject  Continued. — And  a  judgment  against 
a  corporation,  recovered  in  a  State  court,  in  the  name  of  its 
receiver — the  suit  having  been  brought  by  leave  of  the  Fed- 
eral court  by  which  the  receiver  was  appointed — for  materials 
purchased  before  the  appointment,  is  valid  ;  but  the  order  in 
which  the  judgment  shall  be  paid  is  determinable  by  the  Fed- 
eral Court.''  Where,  under  the  laws  of  the  State,  a  receiver 
for  winding  up  the  affairs  of  an  insolvent  corporation,  upon 
the  final  order  for  his  appointment,  becomes  entitled  to  all  the 
property  and  effects  of  the  corporation,  for  the  purpose  of 
distributing  them  among  its  creditors  and  shareholders,  such 
final  order  is  in  the  nature  of  a  decree  in  an  ordinary  creditor's 
suit,  against  executors  or  others  who  are  trustees  of  a  fund 
upon  which  several  creditors  have  claims  for  the  payment  of 
tlieir  debts  ratably,  or  according  to  a  specified  order  of  priori- 
ties. And  in  such  case  any  creditors,  who  are  not  nominal 
parties  to  the  suit,  may  make  themselves  such  parties  in  fact 
by  coming  in  and  presenting  their  claims  under  the  decree, 
and  submitting  themselves  to  the  jurisdiction  of  the  court 
for  the  adjustment  of  their  demands;  and  a  creditor  thus 
coming  in,  as  a  quasi  party  to  the  action,  is  entitled  to  the  full 
benefit  of  the  decree.^  A  judgment  in  favor  of  the  State, 
against  receivers  for  taxes  upon  the  corporate  property, 
should  be  so  entered  as  to  be  enforceable  against  the  trust 
property  only.      For  services  of    counsel  rendered  to  the 

'  Benneson  ®.  Bill,  62  111.  408.  may  prove  his  claim  and  share  in  a 

^  Harding   «.   Nettleton,   86  Mo.  dividend  declared  by  the  receiver, 

658;  8.  c,  4  West.  Rep.  336.  see  Smith  ®.  Manhattan  Insurance 

^In  re  City  Bank  of  Buffalo,  10  Co.,  4  Hun,  127. 

Paige,  378.  And,  as  to  the  time  when  *  Commonwealth  ©.liunk,  26  Penn. 

a  plaintiff,   in    an    action    ponding  St.  235, 

against   an    insolvent    corporation, 
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corporation  after  the  appointment  of  a  receiver,  an  action 
against  the  receiver  cannot  be  maintained.  The  officers  of 
the  company  cannot,  after  that  date,  subject  the  funds  to 
any  legal  liability,  but  the  receiver  must  pay  for  services 
rendered  prior  to  his  appointment.'  The  expenses  of  the 
trustee  and  receiver,  reasonably  incurred  in  the  discharge 
of  his  trust,  are  a  lien  upon  the  trust  property  prior  to  that 
of  the  bondholders,  and  among  the  expenses  which  should 
be  allowed  him  are  reasonable  fees  for  counsel  employed  by 
him  in  the  proper  discharge  of  his  trust,  the  cost  of  litiga- 
tion, and  the  expenses  in  taking  care  of,  protecting  and  re- 
pairing the  property  in  his  charge."  A  successful  defend- 
ant in  an  action  brought  by  a  receiver,  is  entitled  to  an  im- 
mediate order  for  payment  of  the  costs  .out  of  any  funds  in 
the  receiver's  hands.' 

§  470.  Compensation. — In  New  York  a  receiver,  or  other 
trustee,  is  not  authorized  to  act  as  counsel  in  the  business  of 
his  trust,  so  as  to  entitle  himself  to  extra  counsel  fees  for  pro- 
fessional services  beyond  the  allowances  provided  in  the  fee- 
bill  to  attorneys  and  solicitors.  The  commissions  allowed 
by  statute  are  intended  to  be  a  full  compensation  for  his  per- 
sonal services  in  the  execution  of  his  trust.*  Where  the  ac- 
count of  a  receiver,  or  other  trustee,  is  made  up  without  a 
direction  from  the  court  to  make  periodical  rests  therein,  his 
commissions  for  receiving  and  paying  must  be  computed 
upon  the  aggregate  amounts  of  his  receipts  and  expendi- 
tures for  the  w^hole  time  of  accounting.^  If  the  receiver,  or 
other  trustee,  renders  annual  accounts  in  conformity  with 
the  provisions  of  the  rules  of  the  court,  he  may  charge 
his  commissions  on  the  receipts  and  disbursements  of  the 
previous  year,  exclusive  of  such  sums  as  have  been  received 
for  principal,  and  re-invested.     But  if  he  neglect  to  render 

'  Barnes  v.  Newcomb,  89  N.  Y.  ^  Columbian  Insurance  Company 
113.  V.  Stevens,  37  N.  Y.  536. 

^McLane  v.  Placerville,  etc.,  R.  •*In  the  matter  of  the  Bank  of 
R.  Co.,  66  Cal.  606.  Niagara,  6  Paige,  213. 

5  Ibid. 
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his  accounts  annually,  upon  the  making  up  of  his  accounts 
afterward,  he  can  only  charge  his  commissions  upon  the 
gross  amount  of  the  receipts  and  disbursements  for  the 
whole  period  since  the  rendering  of  his  last  regular  account.' 
Where  a  receiver  of  an  insolvent  mutual  insurance  company, 
having  ascertained  that  it  would  not  be  necessary  to  collect 
the  whole  amount  due  on  the  deposit  notes,  obtained  an 
order  excusing  him  from  collecting  all  over  the  amount  nec- 
essary to  pay  the  claims  against  the  company,  and  afterward 
obtained  another  authorizing  him  to  surrender  the  notes  to 
the  makers,  it  was  held,  that  he  was  entitled  to  his  commis- 
sions on  the  value  of  the  notes  surrendered.'^ 

III. 

Of  Receivers  of  National  Banks. 

§  471.  The  Appointment. — The  Comptroller  of  the  Cur- 
rency is  authorized,  by  a  provision  of  the  National  Banking 
Act,  to  appoint  receivers  of  the  property  and  franchises  of  a 
national  bank,  when  the  bank  refuses  to  pay  its  circulating 
notes,  and  is  in  default."    In  general,  receivers  of  these  banks 

'  In  the  matter  of  the  Bank  of  Ni-  tion,  and  upon  the  order  of  a  court 

agara,  6  Paige,  213.       .  of  record  of  competent  jurisdiction, 

'■^Van  Buren  «.  Chenango  Mutual  may  sell  or  compound  all  bad  or 

Insurance  Co.,  12  Barb.  671.  doubtful  debts,  and  on  a  like  order 

^  Act  of  June  3,  1864,  §  50  ;  TJ.  S.  sell  all  the  real  and  personal  prop- 
Rev.  Stat.  §  5234;  13  Stat,  at  Large  erty  of  such  association,  on  such 
99.  The  original  enactment  is  viz. : —  terms  as  the  court  shall  direct ;  and 
"That  on  becoming  satisfied,  as  may,  if  necessary  to  pay  the  debts  of 
specified  in  this  act,  that  any  asso-  such  association,  enforce  the  indi- 
ciation  has  refused  to  pay  its  circu-  vidual  liability  of  the  stockholders 
lating  notes,  as  therein  mentioned,  provided  for  by  the  twelfth  section 
and  is  in  default,  the  comptroller  of  of  this  act ;  and  such  receiver  shall 
the  currency  may  forthwith  appoint  pay  over  all  money  so  made  to  the 
a  receiver,  and  require  of  him  such  treasurer  of  the  United  States,  sub- 
bond  and  security  as  he  shall  deem  ject  to  the  order  of  the  comptroller 
proper,  who,  under  the  direction  of  of  the  currency,  and  also  make  re- 
the  comptroller,  shall  take  posses-  port  to  the  comptroller  of  all  his 
sion  of  the  books,  records  and  assets  acts  and  proceedings."  This  pro- 
of every  description  of  such  associa-  vision  is,  in  substance,  re-enacted  in 
tion,  collect  all  debts,  dues  and  §  5234  of  the  Revised  Statutes,  q.  v. 
claims  belonging  to  such  associa- 
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are  not  appointed  except  by  the  Comptroller,  but  it  is  held 
that  his  power  of  appointment  is  not  exclusive,  that  it  does 
not  oust  the  courts  of  equity  of  their  authority  in  the  mat- 
ter, and  that  there  is,  therefore,  in  the  nature  of  the  case, 
nothing  to  prevent  any  court  of  competent  jurisdiction  from 
appointing  a  receiver  of  a  national  bank,  in  any  case  where, 
according  to  the  rules  of  "equity,  it  may  pursue  such  a 
course  with  regard  to  any  other  insolvent  corporation.'  Ac- 
cordingly, where  a  bank  has  gone  into  voluntary  liquidation 
and  the  comptroller  has,  in  consequence,  no  power  under 
the  statute  to  appoint  a  receiver,  a  proper  court,  in  a  case 
where  such  an  action  is  necessary  to  protect  the  interests  of 
a  creditor,  may  lawfully  appoint  a  receiver  for  it.'^ 

§  472.  The  Effect  of  the  Appointment. — The  appointment 
of  a  receiver  of  a  national  bank  by  the  Comptroller,  with 
the  concurrence  of  the  Secretary,  constitutes  him  an  officer 
of  the  United  States.^  He  is  the  instrument  of  the  Comp- 
troller and  may  be  removed  by  him  ;*  but,  while  he  represents 
the  bank,  its  stockholders  and  the  creditors,  he  does  not  in 
any  sense  represent  the  government.^  The  appointment  su- 
percedes the  authority  of  the  officers  of  the  bank.  They  are, 
ipso  facto,  deprived  of  the  power  to  carry  on  the  business  of 
banking,  but  the  corporate  franchise  still  subsists.  The 
corporation  is  not  destroyed,  and  the  bank  continues  to  ex- 
ist." Suits  may,  therefore,  properly  be  brought  against  it  in 
its  corporate  capacity,  which  should  be  defended  in  the  same 
capacity,^  but  the  receiver  is  usually  a   proper  party  de- 

'  Irons  V.  Manufacturers'  National  v.  National  Bank  of  the  Common- 
Bank,  6  Biss.  301 ;  Wright  v.  Mer-  wealth,  2  Hun,  287 ;  Green  v.  Wal- 
chants'   National  Bank,  1  Flippin,  kill  National  Bank,  7  Hun,  63. 
561.  ■'See  the  cases  in  the   preceding 

"^  Irons  «.  Manufacturers'  National  note  and  compare,  as  to  the  effect  of 

Bank,  supra.  the  appointment  upon  the  right  of 

3  Stanton  v.  Wilkeson,    8    Bene-  action  of  shareholders  to    recover 

diet,  357.  from  the  directors  and  officers  for 

*  Kennedys.  Gibson,  8  Wall.  505.  the  fraudulent  and  negligent  man- 

*  Case  «.  Terrell,  11  Wall.  199.  agement  of  the  affairs  of  the  bank, 
^Bank  of  Bethel  v.  Pahquioque  Brinckerhoff  i).  Bostwick,  88  N.  Y. 

Bank,  14  Wall.  383  ;  Security  Bank     52. 
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fendant  in  proceedings  for  tlie  adjudication  of  claims  against 
the  bank.^  The  legality  of  the  appointment  cannot  be  ques- 
tioned collaterally,  as,  for  example,  by  the  debtors  of  the  bank 
in  a  suit  by  the  receiver  to  enforce  the  claims  of  the  bank. 
In  such  a  case,  the  bank  might  move  to  have  the  appoint- 
ment set  aside,  but  the  debtors  cannot.'^  The  assets  of  a 
national  bank  in  the  hands  of  a  receiver  constitute  a  trust 
fund,  in  behalf  of  all  creditors  having  claims  thereon  valid 
and  in  full  life  when  the  receiver  was  appointed,  which  the 
statute  of  limitations  does  not  touch  or  affect.^ 

§  473.  Of  the  Administration  of  the  Receivership. — The 
clause  of  the  act  of  1864,  which  prescribes  that  the  receiver 
shall  be  "under  the  direction  of  the  Comptroller,"  means 
nothing  more  than  that  he  shall  be  subject  to  the  Comptrol- 
ler's direction,  not  that  he  shall  not  act  without  orders. 
Accordingly,  it  is  his  duty  to  bring  suits  to  collect  the  assets, 
without  having  been  instructed  to  do  so  by  the  Comptroller.* 
He  is,  however,  limited  as  to  his  functions  by  the  object  of 
the  receivership  and  the  duties  which  it  involves.^  In  one 
point  of  view  he  is  the  mere  agent  of  the  Comptroller  of  the 
Currency,  for  the  purpose  of  bringing  the  residue  of  the  as- 
sets into  the  United  States  treasury.  And  while,  for  the  full 
accomplishment  of  the  object  of  the  statute,  and  the  due 
performance  of  his  duties,  all  necessary  authority  is  confer- 
red upon  him,  yet  this  authority  does  not  extend  to  the  con- 
trol of  bonds  deposited  by  the  bank  with  the  treasurer  of 
the  United  States  to  secure  the  currency  of  the  bank.  The 
receiver,  therefore,  has  no  concern  with  and  is  not  a  proper 

'  Turner  v.  First  National  Bank,     of  the  association.    With  regard  to 

26  Iowa,  562.  ordinary  assets  and  debts  no  special 
2  Cadle  V.   Baker,   20  Wall.    650.     direction  is  needed ;  no  unusual  ex- 

Cf.  Piatt  V.  Beobe,  57  N.  Y.  339.  ercise  of  judgment  is  required.  They 

^Riddle  t.  First  National  Bank,  are  to  be  collected  of  course  ;  that  is 

27  Fed.  Rep.  503,  506  (1886).  what  the  receiver  is  appointed  to 
4  Bank  d.  Kennedy,  17  Wall.  19.  do." 

In  this  case  Bradley,  J.,  said; —  '•Van  Antwerp  v.  Ilulburd,  8 
"  His  very  appointment  makes  it  his  Blatchf.  282 ;  Ellis  v.  Little,  27  Kan. 
duty  to  collect  the  assets  and  debts    707. 
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party  defendant  to  a  suit  brought  to  establish  title  to  such 
bonds  by  one  claiming  them  by  assignment  from  the  bank.' 
He  has,  however,  an  undoubted  right,  as  has  already  been 
stated,  to  bring  suits  to  enforce  demands  due  the  bank,' 
the  authority  to  institute  such  suits  being  deemed  incidental 
to  the  proper  discharge  of  his  functions.  The  receivers  de- 
cision, it  may,  however,  be  observed,  in  rejecting  a  claim 
alleged  to  be  due  by  the  bank  is  not  final,  but  the  claimant 
may  still  sue  to  recover  it.^ 


§  474.  Of  the  Title  to  the  Property  of  the  Bank. — Upon  his 
appointment  the  receiver  takes  such  right  and  title  to  the 
assets  of  the  bank  as  the  bank  itself  had  previously  to  the 
appointment.  It  is  said  that  the  receiver's  title  is,  in  all 
respects,  similar  in  this  regard  to  that  of  an  assignee  in 
bankruptcy.  He  is  not  a  third  person  in  the  sense  of  com- 
mercial transactions,  and,  in  consequence,  he  cannot  avoid  a 
pledge  of  assets  of  the  bank  which  could  not  be  avoided  by 
the  corporation  itself.  When,  therefore,  the  bank  has  de- 
posited notes  constituting  a  part  of  its  assets  with  a  credi- 
tor as  security  for  advances,  the  bank  itself  being  concluded 
by  the  deposit  or  pledge,  the  receiver  is  not  entitled  to  such 
notes,  and  can  not  maintain  an  action  therefor  until  the 
creditor  or  pledgee  is  made  whole  for  his  advances."  And 
the  personal  property  and  assets  of  the  bank  are  still  exempt 
from^  taxation  under  State  laws,  notwithstanding  the  ap- 
pointment of  a  receiver,  being  regarded  in  legal  contempla- 
tion as  still  belonging  to  the  bank,  to  be  administered  ac- 
cording to  law." 

'  Van    Antwerp    v.     Hulburd,     8  District  Court  has  power,  under  §  50 

Blatchf.  282.  of  the  National  Banking  act,  to  au- 

^  Bank  «.  Kennedy,  17  Wall.  19;  thorize  the  receiver  of  a  national 
Platte.  Crawford,  8  Abb.  Pr.  (N.  S.)  bank  to  compromise  a  debt.     In  the 
297 ;    Kennedy  «.    Gibson,  8  Wall,  matter  of  Piatt,  1  Benedict,  534. 
498 ;  Bank  of  Bethel  v.  Pahquioque        •*  Casey  v.  La  Societe  de  Credit  Mo- 
Bank,  14  Wall.  383.  bilier,  2  Woods,  77. 

^Bank  of  Bethel  v.  Pahquioque        ^  Rosenblatt  v.   Johnston,  104  U. 

14  Wall.   383.    The  United  States  S.  462. 
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§  475.  Of  Sales  by  the  Receiver. — A  sale  made  by  a  re- 
ceiver of  a  national  bank,  under  an  order  of  a  court,  is  to 
all  intents  and  purposes  a  judicial  sale.'  It  has  been  held 
that  the  receiver  cannot  sell  the  real  or  personal  property 
of  the  bank  without  an  order  of  a  court  of  competent  juris- 
diction.'' Neither  can  he  sell  upon  terms  in  conflict  with  the 
order ;  and,  under  an  order  permitting  him  to  sell  the  prop- 
erty, he  cannot  exchange,  or  trade,  or  barter  it  away  for  other 
property.^  Although  an  action  can  be  instituted  against 
a  national  bank  in  its  corporate  capacity,  notwithstanding 
the  appointment  of  a  receiver  by  the  Comptroller  of  the 
Currency,  nevertheless  the  property  of  the  bank,  which  is 
attached  at  the  suit  of  an  individual  creditor,  cannot  be  sub- 
jected to  sale  in  satisfaction  of  his  demand  as  against  the 
receiver,  and  it  is  the  receiver's  duty  in  such  a  case  to  apply 
to  the  court  to  dissolve  the  attachment." 

§  476.  Of  the  Contracts  of  the  Receiver. — As  the  power  of  a 
receiver  of  a  national  bank  appointed  by  the  Comptroller  is 
limited,  a  person  dealing  with  him  in  his  official  capacity  is 
bound,  as  a  matter  of  law,  to  have  knowledge  of  his  author- 
ity to  act ;  and  if  contracts  and  agreements  are  entered  into 
with  the  receiver  in  excess  of  his  authority  as  conferred  by 
law,  the  parties  contract  at  their  own  peril,  and  the  estate  of 
the  bank  cannot  be  charged  for  the  default  or  liability  of 
the  receiver  acting  outside  of  his  functions  as  receiver,  and 
beyond  the  duties  which  it  involves.^  Accordingly,  inas- 
much as  the  receiver  of  a  national  bank  cannot,  as  we  have 
seen,  lawfully  exchange  or  trade  away  the  property  of  a 
bank  by  virtue  of  an  order  to  sell,  he  cannot  make  a  bind- 
ing executory  contract  for  the  exchange  of  the  property; 
neither  can  he  be  held  liable  in  an  action  for  damages  re- 
sulting from  his  failure,  or  refusal,  to  execute  such  a  contract." 

1  In  re  Third  National  Bank,  9  609.     Cf.  Security  Bank  «.  National 

Biss.  535.  Bank  of  the  Commonwealth,  2  Hun, 

5  Ellis  V.  Little,  21  Kan.  707.  287. 

3  Ibid.  '  Ellia  '0.  Little,  27  Kan.  707. 

4  National  Bank  v.  Colby,  21  Wall.  « Ibid. 
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It  is  also  clear  that  he  cannot  charge  the  bank  by  any  such 
contract,  or  by  any  other  undertaking  whatever,  unless  au- 
thorized to  do  so  by  the  provisions  of  the  National  Banking 
Act  or  the  order  of  a  court  of  competent  jurisdiction  ob- 
tained, in  due  form,  upon  the  terms  prescribed  by  the  act.* 

§  477.  Of  Suits  by  the  Receiver. — It  is  a  general  rule  in  these 
cases  that  the  receiver  may  sue  either  in  his  own  name,  or 
in  the  name  of  the  bank."  The  statute  expressly  confers 
upon  him  the  right  to  maintain  actions  in  his  own  name  to 
enforce  the  individual  liability  of  the  stockholders  ;  and  he 
is  not  required  to  proceed  by  bill  in  equity  against  all  the  de- 
linquent shareowners  in  order  to  collect  an  assessment  im- 
posed by  the  Comptroller,  but  he  may  bring  separate  ac- 
tions at  law  against  the  shareholders  individually.^  The  re- 
ceiver may,  in  like  manner,  sue  in  equity  to  set  aside  a 
transfer  of  stock  made  by  a  shareholder  for  the  purpose  of 
evading  his  individual  liability.  In  such  a  case  a  letter 
from  the  Comptroller  of  the  Currency,  directing  the  receiv- 
er to  institute  proceedings  to  enforce  the  liability  of  share- 
holders under  the  act  of  Congress,  is  competent  evidence 
that  the  Comptroller  has  determine'd  it  to  be  necessary  to  en- 
force such  liability."  Being  regarded  merely  as  the  instru- 
ment of  the  Comptroller,  the  receiver  can  not,  however,  in- 
stitute proceedings  against  the  stockholders  to  enforce  their 
personal  liability,  without  the  consent  and  direction  of  the 
Comptroller,  because  it  is  for  the  latter  to  decide  when  it 
is  necessary  to  institute  such  proceedings,  and  whether  the 
whole  or  a  part,  and  if  only  a  part  how  great  a  part  shall 
be  collected.^  And  the  determination  of  the  Comptroller  as 
to  the  amount  of  the  assessment  is  conclusive  in  an  action 
by  the  receiver  against  a  shareholder.^     If,  however,  the  in- 

1  Ellis  «.  Little,  37  Kan.  707.    Cf.  ^  Revised  Statutes  of  the  United 

Piatt  «.    Crawford,   8  Abb.    Prac.  States,  §  5234. 

(N.  S.)  297.  -^Bowden?).  Johnson,  107  U.S.  251. 

-  National  Bank  «.   Kennedy,  17  ^  Kennedy  -e.  G-ibson,  8  Wall.  498. 

Wall.    19 ;    Kennedy  ®.   Gibson,  8  ^  Strong  «.   Southworth,  8  Bene- 

Wall.  498.  diet,  331. 
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dividual  liability  of  shareholders  is  sought  to  be  enforced 
by  a  general  creditors'  bill,  pursuant  to  the  act  of  Congress 
of  June  30, 1876,  the  pendency  of  such  suit  constitutes  a  good 
plea  in  abatement  to  an  action  brought  by  a  receiver,  subse- 
quently appointed  by  the  Comptroller  to  enforce  the  same 
liability.'  In  suits  brought  by  such  a  receiver  to  recover 
an  indebtedness  due  to  the  bank,  the  debtor  cannot,  as  has 
been  already  suggested,  inquire  into  the  legality  of  the  re- 
ceiver's appointment ;  it  is  sufficient  for  the  purposes  of 
such  suit  that  he  is  receiver  in  fact,  since  the  action  of  the 
Comptroller  in  making  the  appointment  is  conclusive,  until 
set  aside  upon  the  application  of  the  bank  itself." 

§  478.  Miscellaneous  Incidents ;  Pleading  and  Practice. — Inas- 
much as  the  validity  of  the  aj)pointment  of  the  receiver  can- 
not be  questioned  collaterally,  he  need  not,  in  suits  against 
the  shareholders,  specifically  aver  the  existence  of  all  the 
conditions  necessary  to  satisfy  the  Comptroller  that  a  re- 
ceiver should  be  appointed.^  And  a  general  allegation  of  the 
due  appointment  of  the  receiver,  and  of  his  taking  posses- 
sion of  the  assets,  is  sufficient,  without  setting  forth  in  de- 
tail the  circumstances  leading  to  such  action.*  As  regards 
the  proof  required  upon  the  trial  as  to  the  appointment  and 
authority  of  the  receiver  to  sue,  it  should  seem  to  be  suffi- 
cient to  produce  a  certificate  from  the  Comptroller,  approved 
by  the  Secretary,  reciting  the  existence  of  all  the  facts  nec- 
essary to  authorize  the  appointment,  and  the  fact  of  the  ap- 
pointment itself."*  The  courts  of  the  United  States  having 
statutory  jurisdiction  over  the  national  banks,  the  fact  that 
a  receiver  of  such  a  bank  is  substituted  as  defendant  in  an 
action  in  a  State  court  originally  brought  against  the  bank, 
does  not  enlarge  the  powers  of  the  State  court,  or  confer 
upon  it  a  jurisdiction  which  it  would  not  otherwise  have 
over  the  bank  itself.     The  State  court  having  had  no  juris- 

'  Harvey  v.  Lord,  11  Biss.  144.  *  Piatt  v.  Crawford,  8  Abb.  Prac. 

5  Cadle  V.  Baker,  20  Wall.  650.  (N.  S.)  297. 

3  Ibid.  ^  Piatt «.  Beebe,  57  N.  Y.  339. 
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diction  over  the  bank  itself,  acquires  no  power  to  give  a 
judgment  against  the  receiver.^  The  receiver  is  regarded  as 
an  officer  of  the  United  States  in  such  sense  as  to  entitle  him 
to  maintain  suits  to  recover  an  indebtedness  due  to  the  bank, 
or  to  recover  assessments  made  by  the  Comptroller  in  the 
Federal  court  of  the  district  in  which  the  bank  is  located.'' 
So,  also,  the  jurisdiction  conferred  upon  the  district  courts 
over  all  suits  by  or  against  national  banks,'  is  sufficient  to 
authorize  the  appointment  of  a  receiver  over  a  railway  com- 
pany at  the  suit  of  a  national  bank." 

§  479.  The  Same  Subject  Continued. — In  a  leading  case  it 
is  held  that  section  380  of  the  Revised  Statutes  is  directory 
merely,  and  that  the  employment  of  private  counsel  by  the 
receiver  cannot  be  made  a  ground  of  defense  to  a  suit 
brought  by  him.^  Receivers  of  national  banks  may  sue  in 
the  courts  of  the  United  States  by  virtue  of  the  act,  without 
reference  to  the  locality  of  their  personal  citizenship.  And 
the  provisions  of  the  codes  that  every  action  must  be  brought 
in  the  name  of  the  real  party  in  interest,  except  in  the  case 
of  the  trustees  of  an  express  trust,  or  of  a  person  authorized 
by  statute  to  sue,  do  not  apply  to  the  receiver  of  a  national 
banking  association  suing  in  a  Federal  court  held  in  a  State 
which  has  adopted  the  reformed  procedure,  because  the  right 
of  the  receiver  to  sue  is  derived  from  the  National  Banking 
Act."  Under  section  1001  of  the  Revised  Statutes,  no  bond 
for  the  prosecution  of  the  suit,  or  to  answer  in  damages  or 
costs,  is  required  on  writs  of  error,  or  appeals,  issuing  from  or 
brought  to  the  Supreme  Court  of  the  United  States,  by  direc- 
tion of  the  Comptroller  of  the  Currency,  in  suits  by  or  against 
insolvent  national   banking   associations,  or   the  receivers 

'  Cadle  ?J.  Tracy,  11   Blatchf.  101.  ^j^ifth  National  Bank  v.    Pitts- 

2  Frelinghuysen    v.    Baldwin,    12  burg  &  Castle  Shannon  R.  R.  Co., 

Fed.  Rep.  395  ;  Price  v.  Abbott,  17  1  Fed.  Rep.  190. 

Fed.   Rep.  506  ;    Piatt  v.  Beach,  2  *  Kennedy  «.  Gibson,  8  Wall.  498. 

Benedict,  303.  e  Stanton  «.  Wilkeson,  8  Benedict, 

^Revised  Statutes  of  the  United  357.     See  also,  generally,  the  cases 

States,  §  563.  cited  in  note  2,  supra. 
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thereof.*  The  object  of  the  National  Banking  Act  being  to 
secure  to  the  United  States,  a  priority  of  lien  upon  the  assets 
of  the  bank,  for  any  deficiency  in  redeeming  its  notes,  and 
then  to  secure  the  assets  for  ratable  distribution  among  the 
general  creditors,  this  object  will  not  be  allowed  to  be  de- 
feated by  attachment  suits  against  the  bank  after  its  insol- 
vency.'' And  if  the  receiver  brings  suit  to  recover  funds  of 
the  bank  which  have  been  attached  after  its  insolvency, 
making  parties  in  interest  defendants,  he  is  entitled  to  re- 
cover such  assets  notwithstanding  a  judgment  in  the  State 
court,  in  favor  of  the  attaching  creditors,  under  which  the 
money  is  received  by  them  before  the  recovery  of  the  judg- 
ment in  the  receiver's  suit.^  So  also,  where  there  is  a  levy 
by  a  State  court,  upon  the  property  of  the  bank  in  satisfac- 
tion of  a  tax  upon  the  bank,  after  insolvency,  the  sale  of  the 
property  will,  upon  application  of  the  receiver,  be  enjoined." 

'  Pacific  National  Rank  v.  Mixter,         ^  Harvey  v.  Allen,  supra. 
lU  U.  S.  463.  •»  Woodward  v.  Ellsworth,  4  Col. 

•^  National  Bank  v.  Colby,  21  Wall.     580. 
609 ;  Harvey  v.  Allen,  16  Blatchf. 
29. 
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Of  Receivers  in  These  Cases  in  General. 
§  480.  The  General  Rule  in  Actions  at  Law. — The  power  to 
appoint  a  receiver,  except  where  it  is  conferred  by  an  en- 
abling statute,  is  purely  an  equitable  power,  and,  in  order  to 
induce  the  court  to  act  there  must  exist  a  state  of  facts  which, 
upon  general  principles  of  equity  jurisprudence,  will  war- 
rant the  exercise  of  this  power.  There  are,  in  the  main, 
two  general  rules  which  govern  equitable  relief ;  first,  there 
must  exist  in  favor  of  the  complainant  some  equity  adequate 
in  a  court  of  conscience  to  authorize  its  interference ;  sec- 
ond, the  claim  must  be  based  upon  a  legal  title,  and  that 
title  must  first  have  been  established  in  a  court  of  law. 
Moreover,  a  court  of  equity  will  not  act  where  a  court  of 
law  offers  full  and  adequate  relief.  Hence,  it  may  be  stated 
as  a  general  rule,  that,  as  against  a  defendant  in  possession, 
under  claim  of  title,  equity  will  not  interfere,  by  appointing 
a  receiver,  in  favor  of  a  plaintiff  setting  up  a  mere  legal  title. 
There  must  be  some  special  circumstances  of  imminent  dan- 
ger of  loss,  or  of  irreparable  injury,  or  fraud,  to  warrant  the 
court  in  interfering  before  the  plaintiff's  title  has  been  es- 
tablished at  law.'     Accordingly,  in  order  to  obtain  this  re- 

'  Owen  V.   Horaan.  3  Mac.  &  G.  hart,  Ir.  Rep.  3  Eq.  515 ;  Parkin  «. 

378,  afHrmed,  4  H.  of  L.  Rep.  997;  Seddons,  L.  R.  16  Eq.  34;  Willis®. 

Lloyd  «.  Passingham,  16  Vcsey,  59;  Corlies,  2  Edw.  Ch.  281 ;  Gregory «. 

8.  o.,3Mer.  697;  Bainbrigge?).  Bad-  Gregory,   33  N.  Y.   Super.   Ct.   1; 

deley,  3  Mac.  &  G.  414;    Mordaunt  Vause    v.   Woods,    46    Miss.    120; 

-p.  Hooper,  Amb.   311  ;    Lancashire  Schlecht's  Appeal,  60  Pa.  St.  172 ; 

•p.   Lancashire,   9  Beav.   120;  Skin-  Chicago  &  Allegheny  Oil,  etc.,  Co. 

ner's  Co.  v.  Irish  Society,  1  Myl.  &  v.  U.  S.  Petroleum  Co.,  57  Id.  83; 

Cr.    162 ;  Talbot  r.    Hope  Scott,  4  Emerson  &  Wall's  Appeal,  95  Id. 

Kay  &  J.   96 ;  Municipal  Commis-  258 ;  Clark  v.  Ridgely,   1   Md.  Ch. 

sioners  of  Carrickfergus  v.    Lock-  70 ;  Cofer  v.  Echerson,  6  Iowa,* 502 ; 
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lief,  tlie  plaintiff  must  make  out  a  case  of  judicial  necessity, 
imminent  danger,  or  fraud,  unless  the  court  takes  posses- 
sion. This  must  be  established  with  such  a  reasonable 
measure  of  certainty  that  the  court  can  be  satisfied  of  the 
fact.  An  affidavit  upon  information  and  belief  is  not,  there- 
fore, as  a  rule,  sufficient ;'  and  where  the  plaintiff  has  not  es- 
tablished his  title  at  law,  and  there  is  no  equity  by  which  the 
court  can  effect  the  conscience  of  the  defendant,  there  being 
no  privity  between  the  parties,  if  the  defendant  is  simply  a 
wrongdoer  at  law,  the  court  will  not  interfere  except  it  be  in 
some  very  exceptional  cases.^  In  accordance  with  this  view, 
where  a  bill  was  filed  by  the  purchaser  of  land  at  a  sheriffs 
sale,  praying  an  injunction  to  restrain  one,  wdio  entered  under 
the  former  owner,  from  cultivating  turpentine  trees,  on  the 
allegation  of  irreparable  mischief  from  the  defendant's  in- 
solvency, and  it  was  made  to  appear  that  the  defendant  en- 
tered by  virtue  of  a  lease  of  the  trees  for  making  turpentine, 
executed  before  the  sheriff's  sale,  it  was  held  that  it  would 
be  inconsistent  with  the  relief  sought  by  the  bill  to  decree 
the  appointment  of  a  receiver  of  the  rent  to  secure  its  pay- 
ment to  the  reversioner.^ 

§  481.  The  Exceptions  to  this  Rule. — Such  being  the  general 
rule,  there  are  two  well  recognized,  exceptions  to  it,  and  when 
the  case  comes  fairly  within  either  of  these,  a  court  of  equity 
will  exercise  its  discretion  in  appointing  a  receiver.  These 
exceptions  are,  first,  when  the  plaintiff's  title  is  so  clear  that 
there  is  reasonable  probability  of  his  success  in  a  court  of 
law ;  and,  second,  when  the  property,*or  its  rents  and  profits — 
the  subject  of  the  suit — seem  to  be  in  imminent  danger,  in  case 
the  court  does  not  interfere."  The  courts,  as  in  other  classes 
of  cases  which  affect  the  legal  title  to  real  estate,  incline  to 

Rollins  V.   Henry,   77  N.   C.   467;  ^Bui^is  ^,  Campbell,  3  Jones  Eq. 

Twitty  V.  Logan,  80  Id.  69 ;  DeWalt  (N.  C.)  410. 

V.  Kinard,  19  S.  C.  286.  ^  Bainbrigge  v.  Baddeley,  3  Mac. 

'Davis  V.  Reavis,  2  Lea  (Tenn.)  &  G.   414;    Mordaunt  v.    Hooper, 

649 ;  Lloyd  ?).Passingham,  16  Ves.59.  Amb.  311 ;  Mayo  v.  McPhaul,  71  Ga. 

'-  Talbot  V.  Hope  Scott,  4  Kay  &  758. 


J.  96. 
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attacli  the  utmost  weight  to  the  first  of  these  exceptions,  and 
it  is  the  rule  that  Courts  of  Chancery  will  not  interfere  un- 
less the  plaintiff's  title  is  beyond  doubt,  and  unless  the  facts 
which  establish  the  title  are  made  clearly  to  appear  and  to 
appeal  to  the  conscience  of  the  court.'  Again,  it  is  held 
that  when  the  plaintiff's  title  is  dependent  on  the  construc- 
tion of  written  instruments,  the  face  or  intent  of  which  are 
involved  doubt,  the  court  will,  generally,  decline  to  inter- 
fere.'' There  must,  also,  be  some  element  of  danger  to  the 
property,  and  in  the  absence  of  it  the  court  will  not,  in  gen- 
eral, consent  to  act.  Thus  where  certain  trustees  held  real 
property  in  trust  for  an  unincorporated  religious  society, 
which,  owing  to  a  dissension  that  arose,  separated  into  two 
parties,  one  of  which,  claiming  to  be  entitled  to  the  prop- 
erty, filed  a  bill  for  that  purpose  and  asked  for  a  receiver, 
and  there  was  no  allegation  of  any  danger  to  the  property 
from  the  defendants,  or  any  apprehension  of  injury  in  con- 
sequence of  the  possession  of  the  other  party,  nor  was  it 
shown  that  the  defendants  were  irresponsible  or  unable  to 
make  good  any  loss  of  rents,  the  application  was  refused." 

§  482.  Of  Relief  Upon  Purely  Equitable  Grounds. — At  one 
time  the  English  Court  of  Chancery  refused  to  grant  the  ex- 
traordinary remedy  of  a  receiver  in  aid  of  one  claiming 
title  to  real  property,  being  out  of  possession,  unless  his 
title  was  an  equitable  one.*  And,  latterly,  this  doctrine  has 
been  extended  to  all  cases  where  there  is  some  equity  by 
which  the  court  can  affect  the  conscience  of  the  defendant. 
These  equities  are  the  'same  as  those  which  justify  equit- 
able reliefs  in  general — fraud,  undue  influence,  to  prevent 
vexatious  litigation,  in  aid  of  trusts,  dower  interests,  equit- 
able encumbrances,  and  the  like.     But  the  statutory  notice 

'  Bainbrigge  v.  Baddeley,  3  Mac.  ^  Willis  v.  Corlies,  2  Edw.  Ch.  281. 

&  G.   414;    Cofer  v.    Echerson,    6  Of.  %  4:21,  supra. 

Iowa,  502;    Gregory  «>.    Gregory,  33  ^Carrow  v.  Ferrior,  L.  li.  3  Ch. 

N.  Y.  Super.  Ct.  1.  App.  719  ;  Talbot  v.  Hope  Scott,  4 

2  Owen  v..   Roman,   3  Mac.   &  G.  K.  &  J.  96 ;  Jones  v.  Jones,  3  Meriv. 

378,  affirmed,  4  H.  of  L.  Rep.  997.  161. 
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of  lis  pendens  has  introduced  a  modification  of  the  principle, 
and  it  has  been  held  that,  if  the  filing  of  such  a  notice  will 
effectually  protect  the  plaintiff's  equitable  interest  in  the 
property,  a  receiver  will  not  be  appointed.' 

§  483.  Of  Relief  Upon  the  Ground  of  Undue  Influence  or 
Fraud. — Where  the  defendant  has  obtained  possession  and 
control  of  the  subject-matter  of  the  litigation  by  fraud,  un- 
due influence  or  any  other  unconscionable  means,  a  strong 
case  is  presented  for  the  appointment  of  a  receiver.  Thus 
where  a  suit  was  commenced  to  set  aside  a  conveyance  of 
certain  real  estate,  upon  the  ground  of  fraud  and  undue  in- 
fluence in  the  execution  of  the  instrument,  and  it  appeared, 
prima  facie,  and  from  the  papers  in  the  suit,  probable  that 
the  plaintiff  would  recover,  a  receiver  was  appointed.^  The 
order  in  this  case  was  subsequently  modified,  in  order  to 
save  expense,  by  directing  the  payment  of  the  annuity  in 
arrears,  and  that  the  defendant  give  security  for  future  pay- 
ments. The  same  principle  was  applied  where  the  grantor 
was  a  person  of  unsound  mind,  and  incapable  of  managing 
her  own  affairs  to  the  knowledge  of  the  defendant,  who  was 
insolvent  except  as  far  as  the  particular  property  was  con- 
cerned, and  there  was  no  consideration  for  the  deed.^  And 
where  the  grantor  was  a  person  of  weak  intellect,  intemper- 
ate in  his  habits  and  young,  and  the  consideration  was 
grossly  inadequate,  and  it  appeared  that  at  the  time  of  mak- 
ing the  conveyance  he  was  under  the  impression  that  he  was 
conveying  a  life  interest  only,  none  of  the  allegations  being 
denied  by  the  defendants  who  merely  set  up  ignorance  of 
them,  a  receiver  was  appointed." 

§  484.  Of  Relief  to  Prevent  Litigation,  and  in  Cases  of  Insol- 
vency.— A  court    of   equity  may,   in    a  proper   case,  where 

1  Gregory  ®.  Gregory,  33  N.  Y.  Wilkins,  Jac.  280.  Cf.  Vann  t.  Bar- 
Super,  Ct.  4,  nett,  2  Bro.  C.  C,  158. 

^  Huguenin  «,   Baseley,    13   Ves,  ^  Mitchell  «.  Barnes,  22  Hun,  194. 

105 ;  Stitwell  «,  Williams,  6  Madd,  "  Stilwell  «,  Wilkins,  Jac.  280. 


49;  affirmed,  mb  nom.,  Stilwell  «, 
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there  is  a  contest  over  property  to  wliicli  the  defendant 
shows  no  title,  and  where,  owing  to  the  occupancy  of  num- 
erous tenants,  there  is  a  probability  of  an  extended  and  vex- 
atious litigation,  take  possession  of  the  property  by  its  re- 
ceWer pe?ide?ite  lite.'  And  where  the  answer  of  the  defend- 
ant in  a  creditor's  suit  suggests  that  there  will  be  no  per- 
sonal property  to  satisfy  the  judgment,  a  receiver  of  the 
realty  may  be  appointed  in  the  first  instance,  as  against  the 
defendant  in  possession,  where  he  is  also  receiving  the  rents 
and  profits.^  This  is  an  extreme  case,  and  it  is  probable 
that  it  would  not  be  followed,  even  in  England,  except  un- 
der precisely  similar  circumstances ;  and  particularly  where 
there  are  judgment  creditors  in  possession  of  the  realty,  the 
appointment  will  be  made  without  prejudice  to  their  rights/ 

§  485.  Of  Relief  in  Aid  of  Dower. — Owing  to  the  inadequate 
remedies  at  law  to  enforce  the  dower  interests  of  a  widow, 
equity  at  an  early  day  assumed  jurisdiction  of  the  matter ; 
and,  accordingly,  applications  for  a  receiver  of  the  property 
of  a  deceased  person  whose  wife  is  entitled  to  dower,  pend- 
ing proceedings  to  set  aside  the  dower,  were,  in  general,  fa- 
vored by  the  court,  in  virtue  of  the  presumed  equities  of  the 
case.  In  accordance  with  this  view  courts  of  equity  have 
appointed  a  receiver  of  property,  subject  to  dower,  where  it 
appeared  that  it  was  in  the  possession  and  under  the  con- 
trol of  an  insolvent,  who  had  also  taken  benefit  of  the  insol- 
vency laws,  and  there  was  a  likelihood  of  danger  of  loss  of 
rents.*  But  where  it  did  not  appear  that  there  was  any 
danger  of  loss,  although  the  rents  which  were  claimed  as 
subject  to  the  dower  were  being  collected  by  insolvent  per- 
sons, inasmuch  as  it  was  not  shown  that  the  courts  of  law 
did  not  afford  adequate  relief,  a  receiver  was  i:efused.'  And, 
as  a  general  rule,  in  all  cases  where  danger  to  the  property 
which  is  the  subject-matter  of  the  contest,  is  set  up  as  a 

'  Cole  t.  O'Neill,  3  Md.  Ch.  174.  ■»  chase's  Case,  1  Bland,  206. 

2  Jones  V.  Pugh,  8  Vos.  71.  » Knighton  v.  Young,  32  Md.  359. 

3  Davis  V.  Duke  of  Marlborough,  1 
Swanst.  74. 
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ground  for  the  appointment  of  a  receiver,  it  is  not  sufficient 
merely  to  allege  the  danger,  but  facts  must  be  properly 
pleaded  from  wliicli  the  court  can  conclude  that  there  is 
danger,  in  accordance  with  the  well-recognized  rule  of  plead- 
ing that  facts,  and  not  conclusions  of  law,  shall  be  plead- 
ed.' In  a  recent  case  in  North  Carolina  it  has  been  held 
that  a  receiver  cannot,  as  a  general  rule,  be  appointed  in 
proceedings  to  establish  a  will  of  real  estate.^ 

§  486.  Of  Relief  in  Cases  of  Trusts  and  Wills. — Equity  will 
interfere  by  appointing  a  receiver  over  real  property  which 
is  the  subject  of  a  trust  in  favor  of  a  cestui  que  trust,  where 
the  rents  have  not  been  collected  on  account  of  disputes 
and  dissensions  among  the  trustees  as  to  the  proper  man- 
agement of  the  property,  and  the  receiver  will  be  empow- 
ered to  collect  the  rents  due  and  to  receive  rents  in  future  as 
they  accrue.^  But  the  mere  fact  that,  in  a  suit  to  establish 
a  trust,  the  answer  denies  the  trust  will  not  warrant  the  ap- 
pointment; there  must  be  shown  some  substantial  reason 
why  the  property,  if  left  in  the  hands  of  the  defendants,  will 
be  subject  .to  danger  or  loss."  In  an  English  case  where  the 
trust  was  established  by  will,  and  the  cestui  que  trusts  filed  a 
bill  to  establish  the  mil  and  enforce  the  trusts  and  for  an 
accounting,  a  receiver  was  appointed,  it  being  clear  that  the 
holders  of  the  legal  estate  were  acting  in  disregard  of  the 
testator's  intentions."^  And  the  same  relief  was  granted 
where  the  bill  alleged  that  the  rents  were  not  being  collect- 
ed, and  that  certain  mortgagees  were  threatening  to  com- 
mence proceedings  to  enforce  their  liens  unless  a  receiver 
were  appointed.^  But  where  the  heir  had  obtained  posses- 
sion, the  court  refused  to  dispossess  him  by  making  the  ap- 
pointment, where  the  trusts  were  created  by  a  will  which 

1  Knighton  V.  Young,  22  Md.  359.     Edsall,  7  N.  J.  Eq.  298 ;  s.  c,  8  Id. 

2  Bryan  v.   Moring,  94  N.  C.    694    141. 

(1886);  8.  0.,  5  Am.  Prob.  Rep.  12.         ^  Podmore    v.   Gunning,    5    Sim. 

3  Wilson  V.  Wilson,  2  Keen,  249.  485.  But  cf.  Bryan  v.  Moring,  94 
Cf.  Chase's  Case,  1  Bland,  213.  N.  C.  694.     (1886.) 

*  Hamburgh  Manufacturing  Co.  v.        ^  Hart  v.  Tulk,  6  Hare,  611. 
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had  not  been  proven  and  was  not  admitted  by  the  answer.' 
And  where  a  trust  was  created  by  deed  in  favor  of  the 
grantor's  wife  for  life,  and  on  her  death  to  his  children  for 
life,  equally  to  share  in  the  rents  and  profits,  and,  the  wife 
having  died,  the  donor  had  taken  possession  and  applied  the 
rents  to  his  own  use,  in  the  absence  of  any  allegation  that 
he  was  insolvent  or  that  the  rents  might  be  lost,  it  was  held 
that  sufficient  ground  for  the  relief  was  not  presented.'' 

§  487.  Of  Relief  in  Aid  of  Annuitants. — Where  the  claims 
of  creditors  and  others  are  made  an  annual  charge  upon 
real  property,  a  receiver  of  the  same  may  be  appointed," 
and  this  is  especially  the  rule  where  the  annuity  is  in  ar- 
rears and  the  property  does  not  afford  sufficient  security,' 
or  if  it  be  in  arrears,  and  there  is  doubt  as  to  whether  there 
is  a  remedy  at  law.^  But  the  receiver  will  not  be  ordered  to 
account  for  the  rents  to  a  person  whose  claim  is  not  a  charge 
upon  the  land.^  And  where  a  conveyance  from  a  father  to 
his  children  was  claimed  to  have  been  fraudulently  obtained, 
and  that  they  had  refused  to  pay  him  an  annuity  charged  on 
the  land,  it  was  deemed,  in  a  suit  brought  by  the  father  to 
set  aside  the  conveyance,  a  fit  case  for  the  appointment  un- 
less the  annuity  was  paid  without  delay.'  Where  it  ap- 
peared, in  a  suit  on  behalf  of  a  number  of  grantees  of  rent 
charges  on  the  same  property,  who  had  power  of  distress 
and  entry,  that  the  property  was  untenanted  and  that  it  was 
impossible  to  obtain  tenants,  for  want  of  protection  against 
the  powers  of  the  several  grantees  of  the  rent  charges,  a  re- 
ceiver was  appointed  to  protect  the  property  pending  the 
litigation."  But  in  a  later  case  the  power  of  distress  was 
considered  ample,  and  relief  in  equity  was  refused."     And 

'  Dobbin  d.  Adams,  8  Ir.  Eq.  157.  « Mayor  of  Baltimore  v.  Cliase,  2 

2  Clark  V.  Ridgely,  1  Md.  Ch.  70.  Gill.  &  J.  376. 

'Ilayden  «.    Shearman.  2  Ir.  Ch.  ■"  Probasco  ®.   Probasco,  30  N.  J. 

(N.  S.)  137  ;  Buxton  «.  Monkhouse,  Eq.  108. 

G.  Coop,  41.  8  White  v.  Small,  22  Beav.  72,  75. 

4  Kelly  ®.  Butler,  1  Ir.  Eq.  435.  ^Sollory  v.   Leaver,   L.  R.,  9  Eq. 

^Beamish  v.  Austen,   Ir.    Rep.,  9  22.     In  this  case  the  application  was 

Eq.  361.  made  by  an  annuitant  whose  annuity 
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wliere  tlie  annuity  was  charged  upon  certain  property  by 
name  and  upon  all  other  property  generally,  and  a  receiver 
had  been  appointed  over  the  specified  property  because  the 
annuity  was  in  arrears  and  the  security  insufficient,  the  re- 
ceivership was  extended  to  other  property  subsequently  dis- 
covered, subject  to  the  claims  of  other  creditors  entitled  to  a 
priorit}^'  So,  also,  where  an  annuity  was  charged  upon 
real  property  by  will,  which  was  subject  to  charges  and  in- 
cumbrances entitled  to  a  priority,  a  receiver  was  refused 
pending  a  contest  over  the  validity  of  the  will.^ 

When  liens  charged  on  lands  are  sought  to  be  enforced  in 
equity,  and,  as  a  means  of  making  the  security  available  and 
sufficient,  the  lands  are  placed  in  the  hands  of  a  receiver, 
the  rents  and  profits  realized  become  a  primary  fund,  to  be 
first  applied  to  the  extinguishment  of  the  liens  in  the  order 
of  their  precedence ;  if  these  are  insufficient  the  proceeds 
of  the  sale  of  the  lands  are  to  be  applied  in  the  same  way, 
until  the  liens  are  extinguished  and  the  costs  paid,  or  until 
the  fund  is  exhausted.^  And  a  receiver  may  be  appointed 
on  the  application  of  a  party  entitled  to  an  equitable  rent 
charge,  as  against  a  person  who  subsequently  takes  the  legal 
estate  subject  to  his  interest  and  refuses  to  satisfy  it."  But 
a  legatee,  whose  legacy  is  a  charge  on  real  property  sub- 
ject to  prior  liens,  is  not  entitled  to  a  receiver,  because 
the  proceeds  are  applied  to  the  payment  of  those  liens.* 
Where  the  party  in  whose  favor  an  annuity  is  charged  upon 
real  property  has  obtained  a  decree  for  the  sale  of  the 
property  in  order  to  raise  certain  arrears,  and  the  defendant 
seeks  to  prevent  the  sale  and  the  enforcement  of  the  decree, 
and  refuses  to  comply  with  the  direction  of  the  court  to 
produce  his  title  deeds,  a  receiver  niay  be  appointed.®  And 
where  certain  children  were  allowed,  on  the  settlement  of 

was  in  arrears ;  it  does  not  appear  "*  Pritchard  v.  Fleetwood,  1  Meriv. 

that  there  were  any  others  interested.  54. 

'  Lyne  d.  Lockwood,  2  Moll.  498.  ^  Faulkner  v.  Daniel,  3  Hare,  204 

■^  D' Alton  V.  Trimleston,  2  Dni;  &  (n.) 

War.  531.  e  g^ee  «.  Harris,  1  Jo.  &  Lat.  91. 

^Milhous  V.  Dunham,  78  Ala,  48,  (Tf.  Brigstocke«).Mansel,3Madd.Ch. 

59.  47. 
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the  estate  of  their  ancestor,  certain  portions  raised  out  of  a 
term  of  years,  and  had  obtained  a  decree  of  sale  for  that 
purpose,  they  were  allowed  a  receiver  as  against  a  life-ten- 
ant who  obstructed  the  enforcement  of  the  decree.'  So, 
also,  a  receiver  of  the  rents  and  profits  is  asked  for,  by  an 
equitable  incumbrancer  who  has  no  right  of  entry  or  pos- 
session, and  the  court  is  satisfied  that  the  relief  will  be  ob- 
tained by  the  final  decree,  it  will  make  the  appointment 
when  there  is  danger  of  losing  the  rents  f  and  the  fact  that 
the  plaintiff  may  have  execution  against  the  property,  by 
writs  of  eligit,  shows  sufficient  interest  to  justify  the  appoint- 
ment.^ AVhere  a  clergyman  of  the  established  church  of 
England  had  made  a  debt  a  charge  upon  his  benefice  receiv- 
ers were  appointed  over  the  same,*  and  this  may  be  done  in 
favor  of  the  annuitant  in  preference  to  later  judgment  cred- 
itors.^ 

§  488.  Of  the  Appomtment  as  Against  a  Life-Tenant. — It  may 
be  observed  that  there  is,  in  general,  nothing  peculiar  in  the 
nature  of  the  various  estates  in  real  property  which  is  suffi- 
cient to  affect  the  discretion  of  the  court  in  appointing  a  re- 
ceiver, but  for  the  sake  of  convenience,  some  of  the  cases 
involving  the  estate  of  a  life-tenant  will  be  collected  here." 

Where  the  tenant  for  life  has  allowed  the  taxes  and  assess- 
ments levied  upon  the  premises  to  be  in  arrears,  a  court  may 
appoint  a  receiver  of  so  much  of  the  rents  and  profits  as 
may  be  necessary  to  pay  the  taxes  and  assessments  past  due, 
and  such  an  appointment  may  be  made  in  the  alternative, 
to  take  effect  unless  the  defendant  pay  off  the  liens  within  a 
certain  time  ;^  and  where  the  tenant  of  the  life-tenant  con- 

'  Brigstocke  «.   Mansel,  5 -Madd.  ^Battersby  «j.  Homan,  2  Ir.   Ch. 

Ch.  32.  (N.  S.)  332. 

■^  Davis  V.  Duke  of  Marlborough,  2  ^  See  cases  cited  in  §  487,  supra. 

Swanst.  138.  ''  King  «.  King,  41  N.  Y.  Super. 

=*  Davis  V.  Duke  of  Marlborough,  1  Ct.  516  ;  Carter  «,  Youngs,  42  Id. 

Swanst.  74.  418 ;  Cairns  v.  Chabert,  3  Edw.  Ch. 

*  White  V.   Bishop    of  ,  Peterbor-  312.     The  relief  may  bo  granted  in 

ough,  3  Swanst.  109 ;  Silver  «.  Bis-  favor  of  the  remainderman.     In  re 

hop  of  Norwich,  Id.  112  (n.)  Fowler,  L.  R.  16,  Ch.  D.  723. 
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tinued  in  possession  claiming  to  hold  as  heir,  a  receiver  was 
appointed  in  a  suit  against  him  for  an  accounting  of  the  rents 
accrued  subsequent  to  the  death  of  the  life-tenant.^  But  in 
an  early  case,  a  receiver  was  refused  to  an  administrator 
where  the  prayer  of  the  bill  was  that  the  life-tenant  be  di- 
rected to  make  repairs,  or  in  the  alternative  for  a  receiver 
who  should  have  power  to  make  them,  the  ground  of  refusal 
being  that  there  was  no  precedent  for  the  relief  asked.^ 

§  489.  Of  the  Appointment  as  Between  Tenants  in  Common. — 
A  court  of  equity,  following  the  general  principles  of  a  court 
of  law,  is  in  general  little  disposed  to  interfere  between  ten- 
ants in  common  or  joint  tenants ;  and  in  order  to  invoke  the 
aid  of  this  court,  there  must  be  a  perdicament  of  facts  which 
appeals  to  the  conscience  of  the  court.  These  facts  are,  gen- 
erally speaking,  that  some  of  the  tenants  have  possession  ex- 
clusive of  the  others,  or  are  receiving  the  rents  and  apply- 
ing them  to  their  own  use,  and  are  insolvent  and  would  be 
unable  to  respond  for  a  deficiency  on  an  accounting,  or  that 
the  property  is  of  such  a  nature  that  its  chief  value  consists 
in  its  continual  working,  and  that  this  prevented  by  disputes 
about  the  management.'  As  already  stated,  when  one  or  more 
co-tenants  occupy  and  enjoy  the  common  property  to  the 
exclusion  of  the  others,  a  receiver  may  be  appointed  on  the 
application  of  those  excluded.*  Thus,  in  Williams  v.  Jen- 
kins,* the  complainant  was  owner  of  one-third  of  certain 
property,  consisting  of  saw  and  grist  mills,  the  defendants 
were  in  possession  and  managed  the  property  badly  with  in- 
tent to  defraud  him,  and  they  were  insolvent ;  there  was,  more- 
over, a  vendor's  lien  on  the  property  which  was  worth  more 
than  the  amount  of  profits  due  the  complainant ;  he  had,  fur- 
thermore, offered  to  manage  the  property  individually,  giving 

'  Anon.,  Amb.  311  (n.)  1.  Ch.  524;    Hargrave  v.  Hargrave,  9 

"  Wood  '0.  Gaynon,  Amb.  395.  Beav.   549  ;    Evelyn  v.    Evelyn,    2 

3  White  v.   Small,    32  Beav.   72.  Dick.   800;    Street  v.   Anderton,  4 

See  also  §  487,  supra.  Bro.  Ch.  414. 

"Vaughan  v.   Vincent,  88  N.  C.  Ml  Ga.  595. 

116;    Cassetty  «.   Capps,    3    Tenn. 
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his  co-tenants  a  bond,  or  to  allow  them  to  run  it  exclusively 
on  the  like  terms,  which  was  declined.  In  this  state  of  the 
matter  the  court  appointed  a  receiver."  But  where  the  ap- 
plication of  a  receiver  was  founded  on  affidavits  of  improper 
management  and  of  a  reservation  of  the  profits  not  amount- 
ing to  a  case  of  exclusion,  which  was  met  by  counter  affidavits 
of  a  balance  due  on  an  unsettled  account,  and  of  an  agree- 
ment to  a  reference  to  arbitration  and  of  a  denial  of  improper 
management,  the  application  was  denied.''  And  in  a  later 
case,  where  it  appeared  that  one  of  the  co-tenants  had  given 
notice  to  the  tenants  to  pay  their  rents  to  him  only,  and  had 
ad,vertised  the  estate  for  sale,  notwithstanding  he  had  agreed 
to  let  the  complainants  receive  the  whole  of  the  rent  until 
they  had  been  repaid  certain  sums  due  them  from  the  de- 
fendant, the  court  refused  to  grant  the  relief,  holding  that 
the  notice  was  not  an  exclusion,  because  the  tenants  could 
pay  the  whole  of  the  rents  to  the  complainant,  or  at  least 
their  share.^  The  order  appointing  a  receiver  will  sometimes 
be  in  the  alternative  that,  unless  the  co-tenant  give  security 
to  account  for  the  portion  of  the  rents  due  his  co-tenant,  a 
a  receiver  will  be  appointed."  A  receivership,  instituted 
for  the  benefit  of  infant  tenants  in  common,  will  not  neces- 
sarily terminate  upon  one  of  the  infants  coming  of  age.'' 

§  490.  Of  Receivers  of  Mines. — Cases  involving  the  own- 
ership and  control  of  mines,  collieries  and  the  like,  pre- 
sent, on  account  of  their  peculiar  nature,  some  grounds  for 
the  exercise  of  the  extraordinary  jurisdiction  of  the  Court  of 

'  In  this  case  one  of  the  grounds  solvent?  "    Compare,  on  this  point, 

of  defense  was  that  there  was  an  ad-  Tyson  «.   Fairclough,  2  Sim.  «fe  St. 

equate  remedy  at  law  by  a  writ  of  142. 

partition.    In  regard  to  this  the  court  ^  Milbank  v.  Revott,  2  Meriv.  405. 

said: — "  Concede  that  the  complain-  ^  Tyson  v.   Fairclough,   2  Sim.  & 

ant  in  the  case  might  have  a  writ  of  St.  142. 

partition  at  law,  for  his  share  of  the  "*  Street  v.  Andorton,  4  Bro.  Ch. 

property,  what  adequate  remedy  has  414. 

he  at  law,  in  the  meantime,  for  the  *  Smith  ®.  Lyster,  4  Beav.  227 ;  8. 

profits  of  the  mill,  while  in  the  pos-  o.,  10  L.  J.  (N.  S.)  Ch.  344. 
sion  of  the  defendants,  who  are  in- 
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Chancery  in  the  appointment  of  a  receiver,  when  there  is  a 
disagreement  as  to  the  management  of  the  property.  The 
principal  reasons  for  such  an  appointment  are  that  property 
of  this  nature  derives  its  chief  value  from  the  continued  work- 
ing of  the  mine,  a  cessation  in  which  might  lead  to  consid- 
erable loss.  Moreover,  such  property  cannot  conveniently 
be  controlled  by  a  large  number  of  persons,  each  employing 
independently  a  manager  and  workmen.  To  avoid  such 
complications  and  embarrassments  a  receiver  has  been  ap- 
pointed' of  a  coal  mine,'  and  also  of  a  gold  mine,  where 
some  of  the  owners,  being  of  doubtful  responsibility,  were 
taking  away  the  product.'^ 

§  491.  The  Extent  of  the  Receivership  in  These  Cases. — 
Where  the  plaintiif  claimed  to  be  a  tenant  in  common  with 
the  defendant  who  was  in  possession  of  the  whole  estate,  a 
receiver  of  his  moiety  was  granted,  and  also  an  injunction 
restraining  his  co-tenants  from  collecting  the  rents  of  such 
share,  and  directing  the  tenants  to  attorn  to  the  receiver.' 
And  where  the  legal  title  to  certain  premises  stood  in  a 
trustee  for  the  benefit  of  a  number  of  cestui  que  trusts,  and 
the  trustee  put  one  of  the  cestui  que  trusts  in  possession,  the 
court  appointed  a  receiver  in  behalf  of  the  other  tenants,  as 
to  their  shares  only,  inasmuch  as  their  equitable  co-tenant 
was  entitled  to  the  possession  of  his  own  share,*  but  where 
the  conduct  of  one  in  possession  amounts  to  an  exclusion  of 
his  co-tenants,  the  receivership  may  be  extended  so  as  to 
include  the  entire  property.* 

§  492.  Of  Receivers  in  Partition  Suits. — Whenever  it  appears, 
during  the  prosecution  of  a  suit  in  partition  between  ten- 
ants in  common  or  joint  tenants,  that  a  receiver  is  necessary 
to  protect  the  interests  of  all  the   parties,   the  court  will, 

iJefferys  v.   Smith,  1  Jac.  &  W.  "gandford^.  Ballard,  30  Beav.  109. 

298.     Cf.  §  489,  sujyra.  Cf.  Knowles  «.  Clayton,  2  L.  J.  Ch. 

2  Parker  v.  Parker,  82  N.  C.  165.  181. 

3  Hargrave  v.  Hargrave,  9  Beav.  *  Sandford  v.  Ballard,  33  Beav. 
549.  401. 
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upon  proper  application,  appoint  a  receiver  of  tlie  property.' 
And  where,  in  such  a  suit,  the  defendants  dispute  the  title 
of  the  plaintiff  and  endeavor  to  complicate  the  matter  by 
occasioning  delays  in  the  accounting  for  rents  and  profits, 
a  good  case  for  the  exercise  of  this  jurisdiction  by  a  court 
of  equity  is  presented.''  So,  also,  where  one  co-tenant  re- 
fuses to  unite  with  the  others  in  renting  a  portion  of  the 
property,  and  interferes  with  the  collection  of  the  rents  of  the 
other  parties,  a  receiver  may  be  appointed.^  And  where  the 
parties  to  a  partition  suit  agree,  at  the  outset,  to  have  a  re- 
ceiver, if  the  appointment  seems  reasonably  necessary  to 
preserve  and  maintain  the  rights  and  interests  of  the  parties, 
the  court  will  act." 

§  493.  Of  Receivers  in  Aid  of  a  Mechanic's  Lien. — There  are 
reported  two  nisi  jprius  cases  in  New  York,  where  an  appli- 
cation was  made  for  the  appointment  of  a  receiver  of  the 
rents  and  profits  of  premises  upon  which  there  was  a  me- 
chanic's lien  which  the  owner  was  endeavoring  to  enforce. 
In  the  earlier  case,^  it  was  held  that  a  receiver  might  be  ap- 
pointed, but  that,  where  a  collateral  action  was  pending  to 
recover  the  same  indebtedness,  the  application  would  be  re- 
fused unless  that  proceeding  was  discontinued.  In  the  other 
case"  it  was  held,  on  the  contrary,  that  such  a  lien  is  of  no 
higher  character  than  a  judgment,  and  that,  after  the  filing 
of  the  notice,  the  debt  must  be  proved  in  the  proceedings  to 
foreclose. 

§  494.  Of  Receivers  in  Actions  of  Ejectment. — Under  the 
general  rule  already  stated  a  receiver  will  not  be  appoioted 
in  an  action  to  recover  real  property  unless  some  equitable 
ground  for  the  interference  of  the  court  be  made  to  appear, 

'  Weise  ®.  Welsh,   30  N.   J.   Eq.  *  Bowers  v.   Durant,  2  N.  Y.  St. 

431 ;  Goodale  v.   Fifteenth  District  Rep.  127. 

Court,  56  Cal.  26.  ^  ^v^bb  v.  Van  Zandt,  16  Abb.  Pr. 

2  Duncan  v.  Carapau,  15  Mich.  415.  314  (n.)  (1863). 

3  Pignolot  ©.  Bushe,  28  How.  Pr.  9.  «  Meyer  ®.   Seebold,   11  Abb.  Pr. 

(N.  S.)  326  (n.;  (1871). 
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for  this  would  be  depriving  the  defendant  of  his  property 
without  trial  or  judgment,  and  the  mere  fact  that  the  plain- 
tiff has  a  valid  legal  title  is  not,  as  we  have  seen,  a  sufficient 
reoson  for  granting  the  relief.'  But  where  the  plaintiff  has 
a  good  prhna  facie  title,  and  there  is  imminent  danger  of 
loss  of  the  rents  and  profits,  by  reason  of  the  mismanage- 
ment of  the  defendant  who  is  in  an  insolvent  condition,  a 
receiver  may  be  appointed.'^  So,  also,  where  the  action  was 
brought  to  recover  possession  of  real  property,  and  it  ap- 
peared that  there  was  probable  danger  of  the  rents  being 
lost,  and  the  plaintiff  set  up  di,  prima  facie  title,  a  receiver 
was  appointed  although  the  defendant  was  in  possession  f 
but  mere  difficulty  in  collecting  the  rents  would  not  justify 
the  granting  of  the  relief."  And  in  an  action  to  recover  pos- 
session of  certain  premises  in  New  York,  on  the  ground  that 
the  proceedings  by  which  the  title  of  the  plaintiff's  ancestor 
had  been  divested,  were  void  for  fraud,  mistake  and  want 
of  jurisdiction,  and  the  defendants  were  irresponsible  and 
were  collecting  the  rents,  which  would  thereby  be  lost,  and 
the  premises  were  in  a  ruinous  condition  for  want  of  repairs 
and  seemed  likely  to  continue  to  deteriorate  if  they  remained 
under  the  control  and  in  the  possession  of  the  defendants, 
owing  to  their  incapacity  and  neglect,  a  receiver  was  appoint- 
ed.^ The  appointment  of  a  receiver  in  these  cases  is  consid- 
ered to  be  a  part  of,  and  auxilliary  to  the  original  action,  and 
not  a  special  proceeding,  or  an  independent  action.^  Accord- 
ingly, where  a  suit  in  equity  was  commenced,  seeking  an  in- 
junction and  a  receiver  and  a  decree  to  declare  and  quiet 

'  People  V.  Mayor  of  New  York,  *  Payne    v.    Atterbury,   Harring, 

10  Abb.  Pr.  Ill ;  Thompson  v.  Sher-  (Mich.)  414  ;  Ireland  «.  Nichols,  37 

rard,  35  Barb.  593;  s.  c,  22  How.  How.   Pr.    222;    s.  o.,  1    Sweeney, 

Pr.   155 ;    Guernsey    v.    Powers,   9  208. 

Hun,  78  ;    Burden    v.    Burdell,   54  «  Scott  v.  Scott,  13  Ir.  Eq.  212. 

How.   Pr.   91 ;    Corey  v.   Long,  12  *  In  re  Madden,  3  L.  R.,  (Ir.)  172. 

Abb.   Pr.   (N.    S.)  427;    Mapes  «.  ^  Rogers  v.   Marshall,  6  Abb.  Pr. 

Scott,   4    Bradw.    268;    Rollins    «.  (N.  S.)  457. 

Henry,  77  N.   C.   467 ;  Bateman  v.  « Whitney  t.    Buckman,   26  Cal. 

Superior  Court,  54  Cal.  285 ;  Kron  447. 
®.  Dennis,  90  N.  C.  827.    C/.  Ireland 
».  Nichols,  37  How.  Pr.  222. 
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the  plaintiff's  title,  by  a  devisee,  who  alleged  that  the  defendant 
had  unlawfully  entered  into  possession  and  continued  so  to 
hold,  and  was  irresponsible,  thereby  depriving  the  complain- 
ant of  all  means  of  support,  the  court  refused  to  appoint  a  re- 
ceiver, on  the  ground  that  full  and  adequate  relief  could  be 
obtained  in  a  court  of  law.'  The  relief  will,  of  course,  be  re- 
fused if  it  is  doubtful  whether  the  plaintiff  can  recover  at  law." 
And  where  the  plaintiff,  in  an  action  to  recover  certain  land, 
takes  possession  of  a  portion  of  the  premises  and  keeps  the 
defendants  out  of  possession  although  they  claim  title,  the 
suit  being  in  forma  pauperis ,  a  receiver  may  be  appointed 
over  the  property  and  the  rents,  pendente  lite^  on  the  appli- 
cation of  the  defendants." 

§  495.  Of  Receivers  After  Recovery  of  a  Judgment  in  Eject- 
ment.— As  soon  as  the  plaintiff,  in  an  ejectment  suit,  has  ob- 
tained a  verdict  and  judgment  in  his  favor,  his  title  in  a 
court  of  law  is  established,  and  if,  for  any  reason,  he  is  kept 
out  of  the  possession,  there  are  strong  grounds  on  which  a 
court  of  equity  will  entertain  an  application  for  a  receiver. 
In  such  a  case  a  motion  for  a  new  trial,  or  the  taking  of  an 
appeal  or  other  proceedings  to  continue  the  litigation,  if  it 
can  be  shown  that  the  real  object  is  delay,  will  warrant  the 
interference  of  the  court."  Thus  where  the  chief  value  of 
lands  recovered  was  the  income  derived  from  the  sale  of 
the  waters  of  mineral  springs  situated  thereon,  and  the  de- 
fendant made  a  motion  for  a  new  trial,  and  it  appeared  that 
he  was  wasting  the  waters  and  impairing  their  value  and 
was  irresponsible,  a  receiver  was  appointed.^  And  a  receiver 
will  be  appointed  by  a  State  court  where  the  plaintiff  has  re- 
covered and  the  defendant  has  obtained  a  writ  of  certiorari, 
to  remove  the  proceedings  into  the  United  States  Court,  in 
a  case  where  the  property  was  depreciating  in  value  and 
there  was  no  judge  of  the  United  States  Court  in  office,  and 

'  Pfeltz  v.  Pfeltz,  14  Md.  376.  '*Frisbee  v.  Tiraanus,  12  Fla.  300. 

"  Cofer  ®.  Echerson,  6  Iowa,  502.        *  Whltneye.Buckman,  26Cal.  447. 
»  Horton  ©.  White,  84  N.  C.  297. 
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the  execution  of  the  judgment  was  suspended  in  order  to 
avoid  a  conflict  of  jurisdiction,  the  proceedings  having  the 
appearance  of  being  instituted  for  delay.' 

§  496.  Of  Receivers  as  Between  Lessor  and  Lessee. — The 
courts,  in  exercising  their  discretion  in  the  appointment  of  a 
receiver,  are  not  influenced  by  the  quantity  of  the  estate  in 
the  defendant ;  it  matters  not  whether  the  defendant  has  a 
fee,  or  an  estate  less  than  a  fee,  if  it  be  in  other  respects  a 
case  for  the  interference  of  a  court  of  equity ;  and,  hence, 
where  a  party  is  clothed  with  title  and  possession  by  a  lease 
in  writing,  and  is  in  the  enjoyment  of  rights  apparently  legal, 
a  receiver  will  not  be  appointed  unless  under  some  urgent 
and  peculiar  circumstances,  and  the  burden  is  upon  the 
plaintiff  to  show  a  clear  right  in  such  a  case,  or  a  prima  facie 
right,  with  such  attending  circumstances  of  danger  or  prob- 
able loss  as  will  move  the  conscience  of  a  Chancellor  to  in- 
terfere.^ The  mere  fact  of  the  difficulty  of  enforcing  the  or- 
dinary legal  remedies  to  compel  the  payment  of  rent  due  is 
not,  in  itself,  a  sufficient  reason  for  appointing  a  receiver.' 
And  where  the  lessee  of  certain  premises  had  the  right  to 
bore  for  and  take  oil  therefrom,  one-fourth  of  the  product 
going  to  the  lessor  for  rent,  and  the  latter  brought  suit  at 
law  to  forfeit  the  lease  for  breaches  of  the  covenant,  pray- 
ing, inter  alia,  that  the  defendant  be  restrained  from  taking 
and  disposing  of  oil  obtained  on  the  land,  and  for  the  ap- 
pointment of  a  receiver  of  the  defendant's  portion  of  the  oil 
until  the  suit  at  law  was  determined,  the  relief  was  re- 
fused." But  where  a  leasehold  interest  was  conveyed  to  a 
trustee  to  secure  an  indebtedness  due  to  certain  creditors 
of  the  lessee  and  assignor,  and  the  trustee  declined  to  act, 
a  receiver  was  appointed  to  execute  the  trusts.^  So,  also, 
where  one,  Avith    the  consent  of  the  owner  of  the   lease- 

'Frisbee  «.  Timanus,  12F]a.  300.         ^  Bremen    v.   Hawkes,   8  Ir.   Eq. 

''Chicago  &  Allegheny  Oil,  etc.,     153,  affirmed.  Ibid,  503. 
Co.  «.  United  States  Petroleum  Co.,        -*  Chicago,  etc..   Oil,  etc.,  Co.   ■». 
57  Penn.  St.  83.  United  States  Petroleum  Co.,  mpra. 

5  Taylor  ^.  Emerson,  6  Ir.  Eq.  235. 
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hold,  advanced  money  to  redeem  the  land  from  eviction 
under  a  judgment,  a  receiver  may  be  appointed  for  his  pro- 
tection, on  the  ground  that  he  has  an  equitable  lien,  when 
the  landlord  threatens  to  evict  him  on  account  of  non-pay- 
ment of  rent.'  And,  where  the  lessee  is  a  minor  and  an  evic- 
tion is  threatened  for  non-payment  of  rent,  the  relief  will  be 
granted  where.it  is  apparently  for  his  benefit."  A  receiver 
will  be  appointed  where  the  term  has  expired  and  the  tenant, 
who  is  insolvent,  wrongfully  withholds  the  possession  f  and 
where  a  receiver  has  been  appointed  over  a  leasehold  inter- 
est and  the  term  expires,  it  has  been  held  that  the  landlord 
may  re-enter  into  possession  without  first  obtaining  leave 
of  the  court."  If,  in  such  a  case,  a  motion  is  made  to  dis- 
charge the  receiver  as  to  that  land,  the  defendant  should  be 
served  with  notice  of  motion ;'  and,  in  an  action  by  the  land- 
lord for  rent,  it  was  held  that  the  order  of  the  court  requir- 
ing the  tenant  to  deliver  possession  to  its  receiver  followed 
by  such  delivery,  would  constitute  a  lawful  eviction,  and 
that,  if  the  landlord  had  not  been  a  party  to  such  action,  the 
tenant  might  be  required  to  show,  in  defense,  that  the  order 
was  rightfully  made ;  but  if  the  landlord  were  a  party,  he 
would  be  estopped  from  questioning  the  validity  of  the  order." 

§  497.  The  Right  of  an  Assignee  of  the  Lease  to  a  Re- 
ceiver.— In  a  case  in  New  York,  it  appeared  that  a  lease  for 
ten  years  had  been  executed  in  which  the  lessor  agreed  to 
make  certain  alterations ;  subsequently  the  lessor  assigned 
the  lease  to  the  plaintiff  and  covenanted  to  make  all  repairs 
and  to  pay  all  sums  due  on  mortgages,  or  for  taxes.  The  les- 
sor did  not  make  the  alterations,  and  the  lessee  refused  to 
take  possession.  There  was  a  mortgage  on  the  premises, 
which  at  the  time  of  the  application  for  the  receiver,  was  liable 

'  Fetherstone  v.  Mitchell,  9  Ir.  Eq.  "  Britten  v.  McDonnell,  5  Ir.  Eq. 

480.  275. 

^Whitelaw  v.  Sandys,  12  Ir.  Eq.  "Johnston  v.  Henderson,  8  Ir.  Eq. 

393.  521. 

^Nesbitt  V.  Turrentine,  83  N.  C.  « Mariner  v.  Chamberlain,  21  Wis. 

535.                           •  251. 
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to  be  forclosed,  and  there  were  also  two  years'  taxes  unpaid. 
The  assignee  made  application  that  the  defendants,  who 
were  holders  of  the  fee  in  remainder,  should  convey  it  to  a 
receiver  to  be  taken  possession  of  and  leased  by  him,  and 
out  of  the  rents  to  have  the  surplus,  after  paying  all  liens, 
applied  to  the  payment  of  the  rents  due  and  to  become  due. 
The  application  was  denied  on  the  ground  that  the  assign- 
ment created  no  lien  upon  the  estate  in  remainder ;  and  that 
the  fact  that  the  refusal  of  the  original  lessee  to  occupy  under 
the  lease  might  be  ground  for  the  plaintiff's  taking  proceed- 
ings to  get  possession  because  the  lease  was  void,  which 
could  have  been  done  at  law,  constituted  no  ground  for  any 
relief  in  equity,  separate  from  so  taking  possession.' 

§  498.  Of  Receivers  as  Between  an  Heir  and  a  Devisee. — Ap- 
plications are  often  made  to  the  court  for  a  receiver  by  one 
heir,  or  devisee,  as  against  the  other,  whesre  there  is  a  contest 
as  to  the  validity  of  the  will  or  the  effect  of  the  devise,  and 
the  one  or  the  other  has  obtained  possession  of  the  prop- 
erty. In  all  these  cases  the  title  of  either  depends  essen- 
tially upon  the  title  of  the  other,  as  it  would  be  adjudicated 
in  a  court  of  law,  and,  hence,  the  court  is  adverse  to  granting 
the  relief  except  in  the  cases  in  which  it  would  grant  a  sim- 
ilar application  in  aid  of  an  ejectment  suit,  and  it  will  pur- 
sue this  policy  without  regard  to  which  party  has  obtained 
possession.'  In  Earl  of  Fingal  v.  Blake,'  it  appeared  that 
the  heir  had  obtained  possession  and  was  contesting  the 
will,  but  it  also  appeared  that  he  was  committing  waste,  by 
cutting  down  tre^s  used  partly  for  ornament,  and  had  waived 
an  issue  devisavit  vel  non,  which  had  been  ordered  on  his 
own  application ;  moreover,  the  court  was  satisfied  that  he 
was  shut  out  from  the  inheritance  upon  the  merits,  and  so  was 
a  trespasser, — it,  therefore,  granted  the  application  for  a  re- 
ceiver.    But  an  application  would  be  refused  where  a  ver- 


'  Huerstel  v.  Lorillard,  7  Robert. 

s.  o.,2  Id.  360;  Schlecht's  Appeal, 

(N.  Y.)  251. 

60  Pa.  St.  172. 

'  Knight  V.  Duplessis,  1  Ves.  324 ; 

3  2  Moll.  50.     See,  also,  s.  o. ,  1  Id. 

. 

113. 
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diet  had  been  rendered  in  favor  of  tlie  heir,  although  a  new 
trial  has  been  directed.'  And  where  certain  devisees  and 
an  heir  obtain  possession,  a  receiver  will  not  be  granted  in 
favor  of  another  devisee,  in  a  case  wherein  the  validity  of 
the  will  is  disputed  and  no  danger  or  injury  to  the  proper:jy 
is  shown.'  So,  also,  where  several  claimants  set  up  conflict- 
ing titles  to  certain  property  as  heirs  at  law,  and  their  rights 
can  be  determined  at  law,  equity  will  not  appoint  a  receiver." 
But  where  the  next  of  kin  filed  a  bill  praying  for  the  ap- 
pointment of  a  receiver  of  the  estate  of  a  deceased  person, 
on  the  ground  that  the  defendants,  claiming  to  be  heirs, 
were  opposing  the  plaintiff's  application  for  letters  of  ad- 
ministration, but  not  giving  the  grounds  of  such  opposition, 
a  demurrer  to  the  bill  was  sustained,  for  the  reason  that  the 
bill  did  not  allege  that  letters  could  not  be  obtained,  and  so 
showed  no  equity  for  the  relief.* 

§  499.  Of  Receivers  as  Between  Husband  and  Wife. — In  these 
cases  the  same  rules  apply.  Thus  where  certain  funds  are 
committed  to  the  care  of  trustees  for  the  sole  use  and  bene- 
fit of  a  wife,  and  they,  at  the  instance  of  the  husband,  and 
in  violation  of  their  trust,  invest  the  funds  in  real  property, 
upon  which  the  husband  expends  considerable  money  in  re- 
pairs and  improvements,  a  receiver  of  the  rents  and  profits 
will  not  be  appointed,  upon  the  application  of  the  husband  in 
a  bill  filed  by  him  for  reimbursement."  And  where  one  party, 
upon  marriage,  had  performed  his  part  of  an  ante-nuptial 
contract,  a  receiver  was  appointed  of  properties  which  the 
other  ought  to  have  put  in  settlement."  So,,  likewise,  where 
husband  and  wife  agree  to  share  and  enjoy  certain  real  es- 
tate in  common,  and  the  wife  subsequently  secures  a  di- 
vorce, a  receiver  will  be  appointed,  on  the  wife's  application, 
where  the  property  is  in  the  sole  occupancy  of  the  husband, 

J  Lloyd®.  Trimleston,  2  Moll.  81.  ^CaiTOw  v.  Ferrior,  L.  R.  3  Ch. 

«  Clark  V.  Dow,  1  Russ.  &  M.  103.  App.  719. 

Cf.  Dobbin  v.  Adams,    8  Ir.    Eq.  -» Jones  ?).  Jones,  3  Meriv.  IGl. 

157.  '  Wiles  V.  Cooper,  9  Beav.  294. 
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who  is  insolvent  and  irresponsible.^  But  where  a  wife's 
fortune  was  claimed  to  be  a  charge  upon  the  fee  of  the  de- 
fendant's estate,  and  the  defendant  was  in  arrears  for  inter- 
est, a  receiver  was  refused  to  the  husband,  inasmuch  as'the 
fee  did  not  appear  to  be  insufficient  security.'* 

§  500.  Of  Receivers  in  Favor  of  the  State. — Where  proceed- 
ings are  instituted  by  the  State  to  recover  lands  claimed  to 
have  escheated,  and  the  plaintiff  shows  a  prima  facie  case, 
a  receiver  of  the  rents  and  profits  may  be  appointed  in  its 
favor,  it  appearing  that  they  would  otherwise  be  lost.^ 

§  501.  Of  Receivers  of  Crops  and  Chattels  Real. — A  receiver 
will  be  appointed  over  crops  where  the  parties  are  contest- 
ing the  title  to  the  land,  each  claiming  to  be  in  possession, 
and  where  each  is  interfering  with  the  other  in  harvesting 
crops  grown  by  him  and  threatening  forcible  resistance." 
Where  the  terms  of  a  lease  are  that  the  tenant  should  work 
the  land  and  the  landlord  receive  a  portion  of  the  crops 
raised  as  rent,  the  landlord  is  not  entitled  to  a  receiver  to 
manage  and  take  possession  of  a  crop  ungathered."  But 
where  the  contest  is  over  the  title  to  a  chattel  real,  which  is 
in  the  possession  of  the  defendant,  the  facts  that  the  de- 
fendants are  insolvent  and  that  the  ground  rent  is  largely 
in  arrears,  are  not  sufficient,  of  themselves,  to  warrant  the 
appointment.^ 

§  502.  Of  Receivers  in  Aid  of  Bankruptcy  Proceedings. — A 
receiver  will  be  appointed  in  aid  of  proceedings  in  bank- 
ruptcy where  the  title  of  property  subject  to  the  proceed- 
ings is  such  that  the  warrant  in  bankruptcy  is  not  sufficient 

'Baggs   v.   Baggs,   55    Ga.   590;  ^Hawacek   v.    Bohman,  51  Wis. 

compare  as  to  proceedings  for  ali-  92. 

mony,  Holmes  «.  Holmes,  29  N.   J.  *  Williams  v.  Green,  37  Ga.  37. 

Eq.  9.  ^Kipp  ^,  Hanna,  2  Bland,  26— the 

'^Drought    v.   Percival,    2    Moll,  chattel  real  in  this  case  was  a  house 

502.  standing  on  leasehold  property. 


People  V.  Norton,  1  Paige,  17. 


435 


§   503  LAW  OF  RECEIVERS.  [CHAP.   XIII. 

to  insure  the  collection  of  rents.'  And  also  where  the  prop- 
erty of  the  bankrupt  is  subject  to  numerous  and  conflicting 
claims  and  liens,  the  validity  of  which  have  not  been  deter- 
mined, a  receiver  will  be  appointed,  at  the  instance  of  the 
assignee,  to  take  charge  of  the  property  in  order  to  secure 
the  interests  of  all  the  creditors.''  And  a  receiver  of  the 
rents  of  property  in  the  ownership  and  possession  of  an 
insolvent  debtor,  will  be  appointed,  at. the  instance  of  an  as- 
signee of  the  debtor,  while  he  is  prosecuting  a  bill,  to  recover 
the  property,  former  proceedings  of  the  debtor  in  bankruptcy 
preventing  the  assignee  from  taking  possession.^  And  where 
a  deed  of  trust  was  executed  for  the  purpose  of  applying 
certain  property  to  the  payment  of  debts,  and,  owing  to  the 
large  number  of  claims,  a  question  arose  as  to  which,  if 
any,  were  entitled  to  a  priority  in  case  the  property  were  in- 
sufficient to  satisfy  all,  a  receiver  was  appointed  to  manage 
the  property  until  the  determination  of  that  question." 

§  503.  Of  Receivers  as  Between  Vendor  and  Vendee. — A  re- 
ceiver is  often  necessary  in  actions  arising  out  of  the  pur- 
chase and  sale  of  real  property,  where  one  of  the  parties 
to  the  contract  has  obtained  or  remained  in  possession  of 
the  subject  matter,  and  refuses  to  carry  out  his  part  of  the 
contract.  The  relief  in  these  cases  is  granted  partly  be- 
cause of  the  vendor's  lien,  in  case  there  is  a  valid  contract, 
for  the  unpaid  purchase  money,  and,  if  invalid,  that  of  the 
vendee  for  the  amount  of  the  purchase  money  already  paid. 
Thus,  a  receiver  has  been  appointed  as  against  the  vendee 
in  an  action  for  specific  performance,  where  it  is  shown  that 
he  is  insolvent  and  is  about  to  convey  his  property  to  trus- 
tees for  the  benefit  of  his  creditors,*  and  the  appointment, 
in  such  a  case,  may  be  made  as  well  before  as  after  an- 

'  Keenan®.  Shannon,  9  Nat.  Bank.  *  Hamberlain  v.  Marble,  24  Miss. 
Reg.  441.  586. 

2  McLean  v.  Lafayette  Bank,  3  *  Hall  «.  Jenkinson,  2Ves.  &Bea. 
McLean,  503.  125.    In  this  case  the  possession  of 

^  Hollis  v.  Bryant,  13  Sim.  492.         the  property  had  continued  in  the 

vendor. 
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swer.^  The  reason  for  the  appointment,  during  the  pending 
of  an  action  for  specific  performance,  is  all  the  stronger 
where  the  purchaser  has  been  let  into  possession  and  re- 
fuses to  carry  out  his  contract  on  account  of  dissatisfaction 
with  the  title.''  And  where  real  estate  was  sold  at  auction, 
under  an  order  of  the  court  by  a  receiver,  and  the  pur- 
chasers declined  to  complete  the  sale,  the  court  directing 
them  to  do  so,  and  later  the  receiver  consented  to  relieve 
them,  the  court  directed  the  receiver  to  return  the  purchase 
money  and  also  the  amount  expended  for  examining  the 
title  and  opposing  the  proceeding  to  compel  performance  of 
the  contract.^  And  if  the  purchaser  might  have  demanded 
possession,  pending  the  suit,  and  was  prepared  to  account, 
and,  because  of  his  neglect  to  do  so,  a  receiver  is  appointed, 
the  fees  of  the  receiver  must  be  paid  out  of  the  rents  which 
would  have  belonged  to  him."  And,  if  the  purchaser  is 
finally  obliged  to  take  the  title,  the  receiver  is  considered  his 
receiver,  and  the  possession  his  possession.^  A  receiver  was 
appointed  in  Tennessee,  after  a  decree  in  favor  of  the  ven- 
dor from  which  the  purchaser  appealed,  because  of  the  fail- 
ure of  the  latter  to  pay  the  taxes."  But  if  the  relief  is 
prematurely  applied  for,  and  an  appointment  has  been 
made,  it  should  be  vacated.''  Where  the  purchaser  has  been 
let  into  possession  under  a  title  deed,  and,  owing  to  his  fail- 
ure to  complete  the  payment  of  the  purchase  money,  the 
vendor  brings  suit  and  seeks  to  have  the  property  sold  and 
its  proceeds  applied  thereon,  and  the  purchaser  is  insol- 
vent and  is  committing  waste,  a  receiver  may  be  appoint- 
ed pendente  lite  f  and  the  receivership  will  cover  the  rents 
and  profits,  if  the  premises  are  inadequate  security.^     The 

'  Metcalfe  'c.  Pulvertoft,  1  Ves.  &  «Darusmont'».  Patton,  4  Lea,  597. 

Bea.  180.  '' Jones  «.  Boyd,  80  N.  C.  258. 

2Boehm  «.Wood,  2  Jac.  &W.  236;  sMcCaslin  v.   State,  44  Ind.  151. 

Free  v.  Hinde,  6  Madd.  7  ;  Payne  ■».  Contra,  Guernsey  ■».  Powers,  9  Hun, 

Atterbury,  Harring.  (Mich.)  414.  78;  Morford  ®.  Hamner,  3  Baxter 

3  Drake  'o.  Goodrich,  6  Blatchf.  531.  (Tenn. ),  391. 

-* Brown  v.  DowdalL  2  Hog.  198,  ^  phillips  ®.  Eiland,  52  Miss.  721 ; 

^Boehm  ®.  Wood,  Turn.  &  Russ.  Smith  v.  Kelley,  31  Hun,  387.    Con- 

332 ;  8.  c,  2  Jac.  &  W.  236.  «m,  Collins «.  Richart,  14  Bush,  621. 
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same  principle  was  applied  where  the  vendee  had  been  in 
possession  a  number  of  years,  receiving  the  rent  and  profits 
and  no  part  of  the  purchase  money  had  been  paid,  the  ven- 
dee having  allowed  the  premises  to  run  down  for  want  of 
repairs  and  having  been  adjudicated  a  bankrupt.*  But  a  re- 
ceiver will  not  be  appointed  where  the  amount  of  the  debt 
is  disputed  and  the  vendee  is  not  shown  to  be  insolvent.^ 
The  insolvency  to  warrant  a  receiver  should  have  been  un- 
known to  the  vendor  at  the  time  of  the  sale,  or  should  arise 
subsequent  thereto,  for  if  it  were  known  to  exist  at  the  time 
of  the  sale,  in  the  absence  of  fraud,  no  ground  for  the  relief 
exists/  And  where,  in  an  action,  a  judgment  was  obtained 
for  the  recovery  of  the  land  upon  the  payment  of  a  specific 
sum,  a  receiver  may  be  appointed  on  a  bill  for  an  account- 
ing of  the  rents  and  profits,  the  defendants  being  insolvent.* 
But  a  demurrer  to  a  bill  asking  for  a  receiver  will  be  sus- 
tained where  all  the  persons  directly  interested  in  the  sub- 
ject matter  are  not  made  parties  to  the  action/ 

§  504.  Of  Receivers  in  Aid  of  tlie  Vendee. — The  same  relief 
has  been  accorded  to  the  purchaser,  upon  a  bill  for  specific 
performance,  where  the  vendor  had  fraudulently  repossessed 
himself  of  the  property;"  so  also,  where  the  purchasers 
claimed  title  from  a  husband,  and  the  husband  had  made  a 
post-nuptial  settlement  on  his  wife,  upon  the  ground  that  the 
vendee's  title  would  prevail  against  the  settlement."  And 
where  the  land  had  been  purchased  at  a  sheriffs  sale,  the 
period  of  redemption  having  expired,  and  there  were  grow- 
ing crops  on  the  land  which  belonged  to  the  plaintiffs,  it  ap- 
pearing that  the  principal  parties  were  insolvent  and,  it  be- 
ing plain  that  the  whole  transaction  was  a  scheme  to  de- 
fraud the  plaintiff,  a  receiver  was  appointed  to  take  charge 

1  Tufts  V.  Little,  56  Ga.  139.    C/f.  ^  Collier  v.  Sapp,  49  Ga.  93. 
Gunby    ®.     Thompson,    Ibid,  316 ;  ^  Lumsden  v.   Fraser.  1     Myl.  & 
Chappell  ®.  Boyd,  Ibid,  578;  Wor-  Cr.  589,  affirming  s.  o.,  7  Sim.  555. 
rill  V.  Coker,  Ibid,  666.  « Dawson  v.  Yates,  1  Boav.  301. 

2  Hughes  V.  Hatehett,  55  Ala.  631.  ■»  Metcalfe  v.  Pulvertoft,  1  Ves.  & 

3  Jordon  v.  Baal,  51  Ga.  602.  Bea.  180. 
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of  tlie  crops  and  to  harvest  and  prepare  tliem  for  the  mar- 
ket.' And  the  same  relief  was  granted  upon  a  bill  alleging 
that  the  debtor  had  £raudule];itly  conveyed  his  real  property 
in  order  to  delay  or  defeat  his  creditors.'* 

§  505.  Of  Receivers  in  Cases  of  Sales  of  Mines. — It  has  al- 
ready been  shown  that  receivers  will  be  appointed  when  dis- 
putes concerning  the  management  or  control  of  mines  arise 
between  the  legal  owners.  The  same  action  will  be  taken 
in  case  of  disagreements  between  purchasers  and  sellers  as 
to  the  validity  of  a  contract  of  sale,  or  as  to  the  sufficiency  of 
the  title.  Thus,  where  a  mine  was  sold  under  a  mortgage 
and  the  mortgagor  continued  in  possession,  working  the 
mine  and  refusing  to  pay  the  purchaser  his  interest,  a  re- 
ceiver was  appointed  on  the  purchaser's  application,  it  be- 
ing alleged  that  the  mortgagor  was  insolvent  and  that  there 
was  danger  that  the  mine  would  be  exhausted."  And  in 
another  case,  where  the  property  was  a  colliery,  and  both 
sides  admitted  that  it  must  be  worked  or  the  lease  Avould  be 
forfeited,  and,  moreover,  that  if  it  were  not  kept  going,  it 
would  be  drowned  out,  a  receiver  was  appointed  in  a  suit 
by  the  buyer  to  set  aside  the  purchase  on  the  ground  of 
fraudulent  representations."  And,  again,  the  <receiver  was 
discharged  because  he  had  no  funds  with  which  to  work  the 
mine,  thus  necessitating  a  suspension  of  operations,  and  it 
not  appearing  that  there  was  any  danger  by  reason  of  the 
defendants  remaining  in  possession.^ 

§  506.  Of  the  Effect  of  the  Appointment  Upon  the  Title. — As 
has  already  appeared  in  the  chapter  in  which  we  have  con- 
sidered the  question  of  the  receiver's  title,  it  is  a  general  rule 
that  a  receiver  may  be  appointed  upon  either  one  of  two 
grounds ;  first,  to  place  the  subject  matter  of  the  litigation 

1  Corcoran  v.  Doll,  35  Cal.  476.  373.     In  this  case  the  plaintiffs  were 

^Mays  V.  Rose,     Freem.  (Miss.)  required  to  supply  the  means  of  car- 

703.  rying  on  the  colliery. 

3  Hill  «.  Taylor,  32  Cal.  191.  ^  Carter  v.  Hoke,  64  N.  C.  348.    Cf. 

"Gibbs  V.  David,  L.   R.,   20  Eq.  Norway  «.  Rowe,  19  Ves.  144. 
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in  tlie  hands  of  a  disinterested  person,  in  order  to  preserve 
it  subject  to  final  decree;  and,  second,  to  aid  tlie  court  in 
carrying  out  its  decree,  when  it  is  necessary  to  have  transfer 
of  the  title  made,  or  when  the  property  is  to  be  disposed  of 
in  satisfaction  of  the  complainant's  lien.  In  the  first  in- 
stance the  receiver  generally  obtains  no  title,  his  right  being 
merely  possessory.^  Upon  similar  grounds  a  sequestrator 
of  real  estate,  or  a  receiver  of  rents  and  profits,  takes  no  title 
to  the  real  estate,  and  as  long  as  there  is  no  interference 
with  his  occupancy  and  control,  he  has  no  concern  as  to  the 
title  to  the  property.  Accordingly,  a  conveyance  of  the  paper 
title  is  not  inconsistent  with,  or  necessarily  adverse  to  his 
possession  or  rights.!  But  when  a  receiver  is  appointed  in 
order  to  enforce  a  decree,  he  usually  takes  title  to  the  prop- 
erty in  controversy,  either  by  a  formal  conveyance  or  as- 
signment, or  by  the  filing  of  the  decree  in  a  particular  office 
pursuant  to  some  statute.^  And  where  a  receiver  is  ap- 
pointed for  the  purpose  of  settling  up  the  afi'airs  of  a  dis- 
solved corporation,  he  is  generall}^  invested  with  the  title  to 
the  realty.*  When  a  receiver  is  appointed  to  take  charge  of 
the  proceeds  of  real  estate  pending  a  contest  over  the  title, 
and  the  plaintiff  recovers,  it  has  been  held  that  he  is  en- 
titled, without  further  proceedings,  to  an  order  directing  the 
receiver  to  pay  over  the  funds  to  him."  Where  a  referee,  or 
master,  has  been  ordered  by  the  court  to  sell  the  property, 
and  the  title  deeds  are  in  the  possession  of  a  party  benefi- 
cially interested,  who  makes  default  in  bringing  them  in,  a  re- 
ceiver may  be  appointed  to  speed  the  cause." 

§  507.    Of  the  Practice. — Where  the  emergency  is  imminent, 
calling  for  immediate  interference  on  the  part  of  the  coui-t, 

'  Chase's  Case,    1     Bland,     206 ;  ^  Owen  v.  Smith  31  Barb.  641. 

Montgomery  v.    Merrill,   18  Mich.  ^Whitney    v,  Buckman,  26  Cal. 

338.  447. 

2  Foster  v.  Townshend,  68  N.   Y.  «Brigstocke  v.  Mansel,   3  Madd. 
203;  8.  o.,  2  Abb.  N.  C.  29.  47..    Cf.  Shee  v.  Harris,  1  Jo.  &  Lat. 

3  See,  upon  this  point.  Smith  v.  To-  91. 
zer,  11  N.  Y.  Civ.  Proc.  R.  343. 
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tlie  order  appointing  a  receiver  is  sometimes  summarily 
made,  before  answer,  on  tlie  bill  and  affidavits,'  but,  in  all 
cases,  the  person  against  whom  a  receiver  is  appointed 
should  either  be  party  to  the  suit  or  before  the  court.''  One 
who  is  a  stranger  to  the  proceedings,  although  claiming  part 
of  the  land  covered  by  the  receivership,  cannot  be  heard  on 
a  proceeding  to  make  the  appointment  absolute."  The 
proper  course  for  him  to  pursue  has  been  considered  else- 
where." 

It  seems  that  it  is  a  defense  to  proceedings  for  the  ap- 
pointment of  a  receiver  of  the  rents  and  profits  that  the 
defendant  consents  to  pay  them  into  court. ^  It  is  also  a  de- 
fense that  the  state  of  facts  upon  which  the  application  is 
made  has  been  acquiesced  in  by  the  plaintiff  for  a  number 
of  years,  and  that  no  new  or  additional  element  of  danger 
is  shown. ^  And  where  the  appointment  is  asked  for  on  the 
ground  that  the  defendant,  a  corporation,  has  so  managed 
its  property  and  its  proceeds  as  to  involve  a  breach  of  trust, 
the  application  will  be  refused,  where  there  has  been  long 
acquiescence  on  the  part  of  the  complainant,  with  knowl- 
edge of  the  facts.  Especially  is  this  the  true  view  where 
the  trustee  has  no  discretion,  and  the  trust  is  a  mere  naked 
trust.^  Where  no  additional  danger  to  the  property  is  shown, 
and  it  appears  that  it  had  been  accumulated  by  the  corpor- 
ation fraudulently,  of  all  which  the  complainant  had  been 
fully  informed,  and  in  which  he  had  acquiesced  for  a  long 
time,  the  appointment  of  a  receiver  of  the  property  was  re- 
fused." 

§  508.  Of  the  Order  of  Appointment. — The  order  appoint- 
ing a  receiver  should  clearly  describe  the  property  over 

'  Woodyatt  d.  Gresley,  8  Sim.  180.  « Municipal  Commissioners  of  Car- 

2  Mays  V.  Wherry,  3  Tenn.  Cli.  rickfergus  v.  Lockhart,  Ir.  Rep.  3 
34.  Eq.  515. 

3  Creed  v.  Moore,  4  Ir.  Eq.  684.  "^  Skinners  Co.  v.  Irish  Society,  1 

4  See  §§  213,  214,  mpra.  Myl.  &  Cr.  162. 

^Prebble  «.  Boghurst,  1  Swanst.  ^Hager  v.  Stevens,  6  N.  J.  Eq. 
309.  374. 

441 


§   508  LAW   OF  RECEIVEES.  [CHAP.   XIH. 

whicli  the  receiver  is  to  be  appointed,  in  order  that  the 
court  may,  by  injunction  or  otherwise,  aid  its  receiver,  in 
respect  to  his  title  or  possession/  A  court  of  equity  will  not 
ordinarily  appoint  more  than  one  receiver,  or  set  of  receiv- 
ers, of  the  same  property,  owing  to  the  obvious  inconven- 
ience of  having  more  than  one  person  entitled  to  the  con- 
trol of  the  same  property ;  and  where  more  than  one  appli- 
cation is  made,  the  original  receivership  may  be  extended  to 
any  additional  property  that  it  may  appear  proper  to  in- 
clude, and,  if  necessary,  the  receiver  will  be  required  to  give 
additional  security,  in  default  of  which  a  new  appointment 
will  be  made."  And  if,  by  chance,  more  than  one  appoint- 
ment has  been  made,  the  court  may  remove  all  but  one." 
But  this  rule  will  not  be  applied  to  the  prejudice  of  any  of 
the  parties  in  interest,  as,  for  example,  so  as  to  allow  later 
creditors  to  stand  on  an  equal  footing  with  the  more  vigi- 
lant, by  permitting  them  to  come  in,  before  answer,  with  the 
consent  of  the  defendant."  The  effect  of  an  extension  of  the 
powers  of  a  receiver  is  the  same  as  a  new  appointment,  and 
rents  and  income,  received  before  the  extension,  will  not  be 
applied  on  the  claims  of  those  creditors  on  whose  later  ap- 
plication the  extension  is  made.^  Where  a  receiver  of  the 
rents  and  profits  has  been  appointed,  and  subsequently  a 
sale  of  the  premises  has  been  ordered,  the  receivership  will 
be  continued  until  the  sale  is  closed,  and  the  receiver  has  the 
right  to  collect  the  rents  up  to  that  time."  If  the  defendant 
is  in  possession  of  the  property  of  which  a  receiver  is  ap- 
pointed, an  order  should  be  obtained  from  the  court  direct- 
ing him  to  surrender  possession  to  the  receiver,  as  there  is 
no  privity  between  the  defendant  and  the  receiver  ;  and  if, 
on  account  of  the  omission  to  obtain  the  order,  a  loss  occurs, 
it  must  fall  upon  the  party  in  default.'    And  where,  after  a 

'  Crow  V.  Wood,  13  Beav.  271.  Barry,  Ir.  Rep.,  3  Eq.  443;  Lanauze 

2  Wise  V.  Ashe,  1  Ir.  Eq.  210.    Cf.  v.  Belfast,  Holywood  &  Bangor  Ry. 

§§  232,  233,  248,  mpra.  Co.,  Id.  454. 

8Kelly«.  Riitledge,  8Ir.  Eq.  228.  «Quin   v.     Holland,    Ridgeway's 

^  Brown  «.  Nolan,  10  Ir.  Eq.  57.  Cases  (tern,]}.  Hardwicke),  295, 

*  Agra   &   Masterman's  Bank  v.  ■>  Griffith  v.  Griffith,  2  Ves.  400. 
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receiver  has  been  appointed,  a  proposition  is  made  for  a 
compromise  and  division  of  tlie  property  among  the  various 
claimants,  the  receivership  will  be  continued  until  a  final 
agreement  is  reached.* 

II. 

Of  the  Powers  and  Duties  of  Receivers  in  These  Cases. 

§  509.  Of  the  Time  when  the  Appointment  Takes  Effect. — 
The  proper  course  for  a  receiver  to  adopt  in  order  to  make 
his  appointment  effective  as  against  tenants  in  possession  of 
premises  over  which  he  has  control,  is  to  serve  a  copy  of  the 
order  or  notice,  according  to  the  local  practice,  upon  them. 
From  the  time  of  such  service  the  tenants  must  pay  the  rents 
to  him,  and  in  the  event  of  his  death,  it  is  their  duty  to  re- 
tain the  rents  until  a  new  appointment."  Until  such  service 
has  been  made  the  receiver  can  maintain  no  action  against 
the  tenants  for  the  rent.  The  object  of  this  notice  is  the 
same  as  in  the  case  of  an  assignment,  that  is,  to  prevent  a 
payment  by  the  tenant  to  a  wrong  person  in  ignorance  of  the 
appointment.^  It  follows,  therefore,  that  those  persons  form- 
erly entitled  to  collect  the  rents  have  no  power  or  authority 
to  interfere  with  the  receiver  in  respect  of  the  rents  and 
profits,  after  the  order  is  made  absolute.*  Under  the  Irish 
practice,  the  receiver  is  entitled  to  collect  any  and  all  arrears 
of  rent  due  at  the  time  of  the  order  of  reference  for  his  ap- 
pointment.* And,  under  the  same  practice,  a  trustee,  who  has 
had  the  management  of  the  estate,  ceases  to  be  responsible 
for  arrearages  at  the  date  of  the  appointment,  inasmuch  as 
all  his  power  is  taken  away  and  vested  in  the  receiver.^  In 
New  Jersey,  where  a  statute  authorizes  the  appointment  of 

'  State  v.  Allen,  1  Tenn.  Ch.  512.  « McDonnell  v.  White,  11  H.  of  L. 

2  Russell  «.   Baker,  1  Hog.  180;  Rep.  570.     (y.  Harrison  «.  Fitzger- 

Hollier  «.  Hedges,  2  Ir.  Ch.  (N.  S.)  aid,   Ir.    Rep.    10  Eq.  394.     As  to 

370.  apportionment  of  rents  see  Beechey 

3 Hunt  «.  Wolfe,  2  Daly  (N.  Y.)  Smyth,  11  L.  R.  (Ir.)88. 

298.  « McDonnell  «.  White,  11  H.  of  L. 

■^McLoughlin  ®.  Longan,  4  Ir.  Eq.  Rep.  570. 


325. 


443 


§   510  LAW   OF  RECEIVEKS.  [CHAP.   XIII. 

receivers  of  insolvent  corporations,  and  tlie  appointment 
operates  as  a  conveyance  of  the  corporate  property,  it  has 
been  held  that  the  rent  accruing  between  the  appointment 
and  sale,  belongs  to  the  receiver  for  the  benefit  of  creditors, 
and  that  that  accruing  after  the  sale  goes  to  the  purchaser.' 

§  510.  Of  the  Receiver's  Control  of  Rents. — The  principal 
duty  of  a  receiver  of  real  property  is  to  look  after  the  rents 
of  the  estate ;  he  is  virtually  made  landlord  and  has  the 
rights  of  a  landlord  as  against  the  tenants.^  In  order  prop- 
erly to  protect  the  tenant,  the  English  courts  were  accus- 
tomed to  direct  the  tenants  to  attorn  to  the  receiver,  and 
upon  their  refusal  to  do  so,  a  motion  might  be  made  requir- 
ing them  to  show  cause  why  the  possession  should  not  be 
delivered  to  the  receiver,  and,  on  the  determination  of  the 
motion,  a  proper  order  would  be  made.^  If,  on  such  motion, 
the  tenants  should  show  that  an  action  was  pending  against 
them  to  recover  the  rent,  and  that  the  effect  of  granting  the 
motion  would  be  to  compel  them  to  pay  the  rent  twice,  the 
motion  might  be  ordered  to  stand  over  until  the  determina- 
tion of  the  action,  when  a  proper  order  could  be  entered.* 
If,  after  having  attorned,  the  tenant  refuses  to  pay  the  rent 
to  the  receiver,  the  court  will  compel  him  to  do  so.^  When 
the  receiver  of  the  rents  and  profits  is  authorized  by  the 
court  to  permit  the  defendant  to  collect  the  rents  until  fur- 
ther direction,  upon  giving  a  satisfactory  bond,  the  order  does 
not  affect  the  rights  of  the  parties,  the  fund  will  still  be  un- 
the  control  of  the  court,  and  the  defendant  will  be  the  re- 
ceiver's agent."  And  if  the  tenants  pay  rent  due  the  re- 
ceiver to  a  third  person,  who  has  no  authority  to  collect  it, 
it  will  be  considered  as  paid  to  him  for  the  receiver,  and  a 

'  Corrigan  v.   Trenton    Delaware  *  Hobhouse  «.  Hollcombe,  2  DeG. 

Falls  Co.,  7  N.  J.  Eq.  489  ;  Fish  v.  &  S.  208. 

Potts,  8  Id.  277,  909.  ^  Hobson  v.  Sherwood,   19  Bcav. 

2  Commissioners  v.  Harrington,  11  575. 

L.  R.  (Ir.)  127..  6  Garr  v.  Hill,  5  N.  J.  Eq.  639. 

3  1leid  v.  Middleton,  Turn.  &  R. 
455. 
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party  entitled  thereto,  under  a  prior  appointment,  will  not 
lose  his  rights,  even  though  the  receivership  have  been  ex- 
tended in  behalf  of  others.'  It  has  been  held  that  a  receiv- 
er of  the  rents  of  real  property  should  not  allow  them,  when 
collected,  to  lie  idle,  but  should  make  an  application  for 
leave  to  invest  the  moneys  for  the  benefit  of  the  parties  in- 
terested.^ 

§  511.  Of  the  Receiver's  Right  to  Distrain. — It  is  within  the 
proper  scope  of  this  work  to  discuss  here  only  the  rules  by 
which  the  right  of  distress  may  be  exercised,  as,  for  exam- 
ple, whether  it  is  necessary  for  the  receiver  first  to  obtain 
leave  of  the  court,  as  in  the  case  of  bringing  suits.  No  refer- 
ence will  be  made  to  the  statutes  limiting,  or  abolishing,  the 
right.  As  to  the  necessity  of  applying  to  the  court  for  leave 
there  formerly  seems  to  have  been  some  question,  but  it  is 
now  a  generally  received  rule  that  that  step  is  unnecessary, 
on  account  of  the  opportunity  it  allows  the  tenant  to  make 
away  with  his  goods.''  Some,  however,  limit  this  right,  and 
deny  the  right  of  the  receiver  to  distrain,  if  the  rents  are  in 
arrears  for  mere  than  one  year,  without  first  obtaining  leave." 
But  where  permission  has  been  given,  it  is  not  to  be  consid- 
ered as  limited  to  any  particular  act  or  time.^  And  where 
there  is  doubt  in  reference  to  the  legal  title,  it  is  the  better 
practice  first  to  obtain  leave.^  The  leave  will  be  refused 
where  it  appears  that  the  plaintiff  is  proceeding  at  law  to 
collect  the  rent,  the  receiver  offering  no  resistance,  until 
the  plaintiff  undertakes  to  prosecute  his  action  no  further.'' 
And  it  will  also  be  refused  where  the  receiver  has  obtained 
an  order  of  attachment  in  contempt  proceedings  against  the 
tenant  because  of  the  non-payment.*     But  the  fact  that  an 

'  O'Callaghan  v.   O'Callaghan,    3        '^  Brandon  v.   Brandon,  5  Madd. 

Ir.  Ch.  (N.  S.)376.  473. 

2  Foster  v.   Foster,  2  Bro.  C.  C.         ^  ^non.,  1  Hog.  335. 
616.  «Pitt«.  Snowden,  supra. 

3 Pitt  V.   Snowden,   3  Atk.   750;         'Mills  «.  Fry,  19Ves.   277;  s.  c, 

Raincoek  «.  Simpson,  cited  in  a  note  Coop.  107. 
to  Shelley «.  Pelham,  Dick.  120.  ^j^ugent  v.  Nugent,  1  Hog.  169. 
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order  to  distrain  is  outstanding  will  not  interfere  with  tlie 
granting  of  leave  to  commence  an  ejectment  suit.' 

§  512.  Of  the  Enforcement  of  the  Receiver's  Rights. — The  re- 
ceiver, being  a  ministerial  officer  of  the  court,  may  always 
apply  to  it  for  assistance  or  instruction  when  necessary; 
consequently,  the  receiver,  in  these  cases,  has  greater  powers 
than  the  landlord  whom  he  supercedes.  The  refusal,  or  neg- 
lect, of  a  tenant  to  pay  the  rent  to  the  receiver  is  such  a  con- 
tempt that,  if  the  tenant  have  been  properly  apprised  of  the 
appointment,  an  attachment  may  issue  to  compel  payment ;' 
but,  in  such  a  case,  proof  should  be  given  that  he  has  been 
properly  notified  of  the  duty  to  pay  to  the  receiver,'  and  it 
has  been  held,  further,  if  the  tenant  have  recognized  the  au- 
thority of  the  receiver  by  paying  rent,  that  it  is  not  neces- 
sary thereafter  for  the  receiver  to  make  a  personal  demand 
in  order  to  have  the  warrant  issue."  But  if  the  receiver  have 
commenced  to  collect  the  rent  by  distraint,  the  order  must 
be  discharged  before  the  attachment  warrant  will  be  al- 
lowed.* An  attachment  may  issue  against  any  party  to  the 
action  who  interferes  with  the  receiver  in  the  collection  of 
the  rents."  And  if  the  lease,  under  which  the  tenant  holds, 
contain  a  covenant  against  the  premises  being  used  for 
certain  purposes,  the  receiver  is  entitled  to  an  injunction 
against  the  tenant  if  he  attempt  to  use  the  premises  in  the 
prohibited  manner."  According  to  the  Irish  practice,  where 
waste  is  committed  upon  property  under  the  control  of  'the 
receiver,  the  proper  proceeding  is  for  the  receiver  to  apply 
for  a  reference  to  determine  what  course  ought  to  be  taken ; 
but  if  the  necessity  be  urgent  he  may  apply  directly  for  an 
injunction,  and,  at  the  same  time,  for  a  reference. "^  And 
where  a  bill  for  an  injunction  is  filed,  and  the  tenant  is  sol- 

'  Sturgeon  v.  Douglas,  1  Hog.  400.  « Thomas  v.  Thomas,  Flan.  &  K. 

^  Armstrong    v.   Southwell,  1  Ir.  621. 

Eq.  32.  '  Mason  v.  Mason,  Flan.  &  K.  439. 

3Pope«.  Pope,  2  Hog.  335.  » Mangle  v.  Lord  Fingall,  1  Hog. 

-« Brown  v.  O'Connor,  2  Hog.  77.  142;  Dorman  v.  Dorman,  3  Ir.  Eq. 

*  Eyre  v.  Eyre,  1  Hog.  252.  385. 
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vent,  there  ought  to  be  a  prayer  for  an  accounting  and  a 
subpoena  to  answer,  so  as  to  throw  the  expense  of  the  pro- 
ceeding upon  the  party  in  fault.'  In  another  case  a  condi- 
tional order  of  injunction  was  granted,  upon  the  receiver's 
motion,  without  a  bill  filed,  leaving  the  case  to  be  deter- 
mined upon  the  return  of  the  order  to  show  cause.'' 

§  513.  A  Qualification  of  the  General  Rule. — It  has  already 
been  shown  that  an  action  to  punish  for  contempt  is  an 
entirely  independent  proceeding,  and  that  a  contempt  may 
be  committed  without  reference  to  the  title  of  the  property, 
so  that  a  proceeding  to  punish  for  a  contempt  does  not,  in 
general,  affect  the  title  of  the  person  against  whom  the  pro- 
ceedings are  taken.  Hence,  in  a  proceeding  to  punish  a  ten- 
ant for  contempt  in  not  paying  the  rent  to  the  receiver,  the 
court  will  not  go  into  the  question  of  the  right  of  the  party 
who  collects  the  rent.^  But  it  has  been  held  that  where  a 
tenant  disputes  his  liability  to  pay  the  rent  to  the  receiver 
on  account  of  a  change  in  the  title,  the  receiver  should  not 
apply  for  an  attachment,  although  he  has  collected  the  rent 
for  a  number  of  years,  but  should  bring  an  action  at  law  to 
try  the  title."  And  an  attachment  will  not  issue  against  a 
party  for  the  non-payment  of  rent  where  the  suit  has  abated 
on  account  of  the  death  of  a  sole  plaintiff."  Nor  will  an 
attachment  issue  against  the  tenant  for  a  like  cause,  wherfe 
the  receiver  has  collected  the  rent  from  his  assignee ;  the 
only  course  is  to  bring  an  action  at  law." 

§  514.  Of  Receivers  of  Leasehold  Property. — Where  the 
property,  of  which  a  receiver  is  appointed,  consists  of  a 
leasehold  interest,  the  receiver  should  make  it  his  first  duty 
to  see  that  the  rent  thereof  is  paid  ;  he  should  not  wait  for 
the  landlord  to  take  any  proceeding  to  collect,  but  he  may 

'  Cooke  V.  Cooke,  1  Hog.  182.  *  Pread  v.  Lewis,  2  Moll.  369. 

^  Cronin  v.  McCarthy,  1  Flan.  &  K.  ^  Brennan  v.  Kenny,  2  Ir.  Ch.  (N. 
49.  S.)  579. 

^  Nason  V.  Blennerhassett,  1  Hog.  « Cane  v.  Bloomfield,  1  Hog.  345. 
403. 
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pay  it  absolutely  and  without  first  obtaining  leave  of  tlie 
court.'  In  the  event  of  his  failure  to  do  so,  he  may  be  re- 
quired to  do  it  by  a  petition  in  the  cause  in  which  he  was 
appointed ;  and  also,  upon  a  like  petition,  he  may  be  required 
to  make  good  any  loss  to  the  lessor  arising  from  the  failure 
of  the  tenant  to  keep  covenants  or  agreements  to  maintain 
the  premises  in  as  good  condition  as  he  received  them.' 


§  515.  Of  the  Duty  to  Make  Repairs  and  to  Lease. — It  has 
been  held  that  a  receiver  has  the  right  to  make  repairs  on 
the  premises  under  his  control,  out  of  the  moneys  in  his 
hands,  prior  to  leasing  the  same,  and  that  it  is  not  necessary 
for  him  to  apply  to  the  court  for  leave  before  doing  so,  but 
that  such  disbursements  will  be  allowed  on  his  accounting, 
provided  they  are  reasonable  and  proper.^  It  has,  however, 
been  held  in  New  York,  that  a  receiver  of  the  rents  and  pro- 
fits in  a  mortgage  foreclosure,  has  no  power,  without  the  or- 
der of  the  court,  to  lessen  the  fund  in  his  hands  by  expendi- 
tures for  repairs,  but  it  seems  that  the  court  might  direct  this 
to  be  done  where  necessary  for  the  preservation  of  the  prop- 
erty." Keceivers  often  make  application  for  leave  to  lease 
the  premises,  and  in  such  cases  they  should  set  forth  the 
state  of  the  property,  and  if  leased,  the  name  of  the  tenant, 
so  that  his  right  may  not  be  endangered.*  The  receivers  are 
not  allowed,  however,  to  make  such  a  lease  as  will  bind  in- 
fant remaindermen."  Where  a  receiver  was  appointed  to 
wind  up  a  corporation  engaged  in  the  manufacture  and  sup- 
ply of  gas,  he  was  directed,  by  the  order  appointing  him,  to 
keep  the  works  in  operation,  to  make  necessary  repairs,  and 
to  pay  and  discharge  the  debts  of  employees,  and  bills  for 
supplies  and  operating  materials  contracted  within  sixty  days 

J  Balfe  V.  Blake,  1  Ir.  Ch.  (N.  S.)        3  Macartney  v.  Walsh,  Hayes,  29 

365 ;  Walsh  v.  Walsh,  1  Ir.  Eq.  209.  (note  b). 

'Neate  v.  Pink,  3  Mac.  &  G.  476,        ^^yckoff  v.  Scofield,  103  N.  Y. 

affirming  s.   o.,  15  Sim.   450.     Cf.  630,  affirming  s.  o.,  21  J.  &  S.  237. 
Brocklobank  v.  East  London  Rail-        *  Sealy  v.  Munns.  1  Ir.  Eq.  333. 
way  Co.,  L.  R.  12  Ch.  Div.  839.  «  Gibbins  v.  Howell,  3  Madd.  479. 
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prior  to  his  appointment.  Pursuant  to  the  orders  of  the 
court,  he  made  improvements  and  extensions  on  the  gas 
works  of  the  company,  part  of  which  expense  was  paid  by 
money  raised  on  receiver's  certificates,  and  part  out  of  the 
earnings  of  the  company.  Default  having  been  made  in  the 
payment  of  interest  on  the  bonds,  secured  by  a  mortgage 
given  prior  to  his  appointment,  and  the  property  having  been 
sold  under  a  decree  of  foreclosure,  and  the  proceeds  paid  into 
court  for  distribution,  it  was  held  that  meters  supplied  to  the 
company  were  not  operating  or  supply  materials,  but  rather 
that  they  were  of  the  nature  of  materials  used  in  the  con- 
struction of  the  works,  and,  having  been  supplied  more  than 
sixty  days  prior  to  the  appointment  of  the  receiver;  the  cred- 
itors supplying  them  were  not  entitled  to  be  paid  out  of  the 
fund  in  court,  in  preference  to  the  bondholders.^ 

§  516.  Of  Sales  by  a  Receiver. — The  court  will  entertain  a 
bill  by  its  receiver  for  leave  to  sell  real  property  under  his 
control,  when  proceedings  are  instituted  in  another  court  to 
enforce  a  lien  upon  it.  •  In  such  a  case  the  property  will  be 
sold  free  from  all  liens,  and  the  proceeds  will  be  applied 
to  their  payment.'^  But  where  the  receiver  is  appointed 
in  an  action  to  rescind  the  contract,  a  order  of  sale  for 
the  benefit  of  the  plaintiff,  before  the  final  hearing,  is  im- 
proper.^ The  duty  of  a  purchaser  from  a  receiver  has  been 
set  out  by  Mr.  Justice  Field,  as  follows : — "  A  purchaser  is 
not  bound  to  examine  all  the  proceedings  in  the  case  in 
which  the  receiver  is  appointed.  It  is  sufficient  for  him  to 
see  that  there  is  a  suit  in  equity,  or  was  one,  in  which  the 
court  appointed  a  receiver  of  the  property ;  that  such  re- 
ceiver was  authorized  by  the  court  to  sell  the  property ;  that 
a  sale  was  made  under  such  authority ;  that  the  sale  was 
confirmed  by  the  court,  and  that  the  deed  accurately  recites 
the  property  or  interest  sold."*    And  where  the  rights  of  the 

^  Reybum^.  Consumers'  Gas,  Fuel  ^Esterlund  v.  Dye,  56  Ga.  284. 

&LightCo.,29Fed.  Rep.  561(1887).  ^Koontz  v.    Northern  Bank,    16 

''  DeVisser  «.Blackstone,6  Blatchf.  Wall.  196. 
235. 
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creditors  of  a  deceased  person  were  determined,  upon  a  bill 
filed  by  them  against  liis  administrator,  and  the  administra- 
tor was  removed  and  a  receiver  appointed  to  settle  the 
estate,  a  deed  from  the  receiver,  pursuant  to  an  order  of 
the  court  authorizing  a  sale,  was  held  to  convey  a  good 
title.'  So,  also,  it  has  been  held  that  the  purchaser  from  a 
receiver,  who  has  obtained  possession  of  the  property,  can- 
not, in  an  action  against  him  to  enforce  the  lien  for  the 
unpaid  purchase  money,  question  the  validity  of  the  appoint- 
ment of  the  receiver — except  in  case  of  fraud  or  mistake.'^ 

§  517.  Of  the  Termination  of  the  Receivership. — The  func- 
tions of  a  receiver  are  usually  at  an  end  upon  the  termination 
of  the  litigation  in  which  he  is  appointed,  and  although  he  is 
accountable  to  the  court  at  all  times  until  he  surrenders 
his  trust  and  is  formally  discharged,  yet  his  general  func- 
tions and  powers,  including  the  custody  and  management  of 
the  property,  terminate  with  the  final  decree,  unless  and 
only  so  far  as  it  may  provide  some  act  or  duty  to  be  per- 
formed by  him,  concerning  the  disposition  of  the  property, 
other  than  the  mere  surrender  of  it  to  the  party  thereby 
entitled  to  receive  it.  So  where  it  was  determined,  in  a  suit 
in  the  Supreme  Court  of  Oregon,  that  certain  conveyances 
from  the  plaintiff  to  the  defendant  were,  in  fact,  only  mort- 
gages, that  the  defendant  was  only  the  mortgagee  and  that 
the  plaintiff  was  entitled  to  redeem  the  property  upon  the 
payment  of  a  certain  sum  of  money  to  the  defendant  within 
ninety  days,  the  possession  of  the  property  meanwhile  to 
be  retained  by  the  receiver,  who  had  been  appointed  in 
the  suit,  and  subsequently  the  Circuit  Court  to  which  the 
mandate  of  the  Supreme  Court  was  sent,  upon  the  applica- 
tion and  consent  of  the  parties,  made  an  order  enlarging 
the  time  for  redemption,  and  placing  the  property  in  the 
hands  of  two  persons  as  receivers  during  that  time,  it  was 
held,  in  the  United  States  Court,  upon  an  application  for  an 
order  of  sale  for  a  certain  part  of  the  property,  provided  for  in 

'  Walker  v.  Morris,  14  Ga.  323.  ^  stelzer  v.  La  Rose,  79  IncL  435. 
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a  decree  of  that  court,  that  the  previous  decree  of  the  Su- 
preme Court  was  a  determination  of  the  whole  controversy 
in  the  former  suit,  and  that,  at  the  end  of  the  ninety  days, 
whether  the  redemption  was  made  or  not,  the  receiver's 
functions  were  at  an  end,  and  that  the  two  persons  subse- 
quently appointed  receivers  were  not  receivers,  but  only 
agents  of  the  parties,  and  that  their  appointment  would  not 
prevent  the  United  States  Court  from  directing  the  sale  of 
the  property  on  which  the  plaintiff  therein  had  a  lien  by 
virtue  of  a  decree  before  given  in  the  case.'  And  where 
the  receiver's  functions  are  terminated,  the  real  property  is 
subject  to  the  lien  of  a  judgment  and  the  levy  of  execution, 
if  no  assignment  have  been  made.^ 

1  Hickox®.  Holladay,  29  Fed.  Rep.        ^  Montgomery  v.  Merrill,  18  Mich. 
226,  234  (1886).  338. 

451 


§   518  LAW  OF  BECEIYEES.  [CHAP.   XIV. 


CHAPTER  XIV. 

KECEIYEKS  OF   MORTGAGED   PEOPEKTY. 

I. 

As  Between  Mortgagor  and  Mortgagee. 

§  518.  Introductory. 

§  519.  The  General  Kule. 

§  520.  Of  Inadequacy  of  Security. 

§  531.  The  English  Rule. 

§  522.  The  Rule  in  New  Jersey. 

§  523.  The  Rule  in  Mississippi. 

§  524.  The  Irish  Rule. 

§  525.  Of  the  Effect  of  the  Statutory  Abolition  of  the  Remedy  by  Eject- 
ment. 

§  526.  Additional  Grounds  for  the  Appointment  of  a  Receiver. 

§  527.  When  a  Receiver  will  be  Appointed  Before  the  Debt  is  Due. 

§  528.  The  Appointment  of  a  Receiver  of  the  Rents  and  Profits. 

§  529.  The  Rule  Herein  in  New  York. 

§  530.  Miscellaneous  Defenses  in  These  Cases ;  Bankruptcy  Proceedings, 
etc. 

§  531.  Of  the  Right  of  the  Receiver  to  Accrued  Rents  Unpaid. 

§  532.  Of  a  Receiver  of  Growing  Crops. 

§  533.  Of  the  Practice  in  Certain  Cases. 

§  534.  Objections  to  the  Appointment  of  a  Receiver  in  these  Cases. 

§  535.  The  Same  Subject  Continued. 

§  536.  In  the  Case  of  Mortgages  of  Corporate  Property. 

§  537.  The  Same  Subject  Continued. 

§  538.  In  the  Case  of  Chattel  Mortgages. 

§  539.  In  the  Case  of  Equitable  Mortgages. 

§  540.  In  the  Case  of  Mortgages  of  Leaseholds.  . 

§  541.  Effect  of  Agreements  Between  Mortgagor  and  Mortgagee. 

§  542.  When  Receivers  will  be  Appointed  as  Against  a  Mortgagee. 

§  543.  The  Mortgagee  as  the  Receiver. 

§  544.  When  a  Receiver  will  be  Appointed  After  the  Decree. 

§  545.  The  Same  Subject  Continued. 

§  546.  Of  the  Discharge  of  the  Receiver  Upon  Redemption. 

II. 
As  Between  First  and  Junior  Mortgagees. 

§  547.  Of  a  Receiver  for  a  Junior  Mortgagee,  the  First  Mortgagee  not  Being 
in  Possession. 

452 


CHAP.   XIV.]      RECEIVEES  OP  MORTGAGED  PROPERTY.  §   518 

§  548.  The  Same  Subject  Continued. 

§  549.  Of  Receivers  in  Foreclosures  by  Junior  Mortgagees. 

§  550.  The  Rule  Where  the  First  Mortgagee  is  in  Possession. 

§  551.  The  Rule  in  New  Jersey. 

§  552.  Of  Receivers  in  Aid  of  Subsequent  Equitable  Incumbrancers. 

§  553.  Extension  of  the  Rule. 

§  554.  Of  the  Right  to  Rents  and  Profits. 

§  555.  The  Same  Subject  Continued. 

§  556.  The  Rule  in  Virginia ;  Conflicting  Interests. 

I. 

As  Between  Mortgagor  and  Mortgagee. 
§  518.  Introductory. — It  is  settled  law  that  a  receiver,  in  a 
proper  case,  may  be  appointed  in  aid  of  a  mortgagee  as 
against  a  mortgagor.  There  is,  in  general,  nothing  in  the  na- 
ture of  the  mortgage  contract  which  can  operate  to  deprive 
a  mortgagee  of  such  relief,  if  he  establish  facts  which  are 
sufficient  to  move  a  Court  of  Chancery  to  act  in  his  behalf. 
The  grounds  upon  which  such  a  receiver  will  be  appointed 
are  not,  however,  clearly  defined ;  although  the  right  to  the 
relief  is,  in  general,  conceded,  the  grounds  upon  which  the 
court  will  act  are  not  entirely  settled,  and  the  decisions  in 
point  are  conflicting.  A  mortgage  is,  in  some  jurisdictions, 
held  to  be  a  conditional  sale,  vesting  the  title  in  the  mort- 
gagee upon  the  non-fulfillment  of  the  condition.  Another 
theory  is  that  it  merely  creates  a  lien  on  the  property,  to  se- 
cure the  payment  of  a  debt,  to  be  enforced  by  foreclosure. 
Some  courts  incline  to  take  a  middle  ground  not  wholly 
endorsing  either  of  these  positions.  The  question  has  been 
further  complicated  by  legislative  enactments,  regulating  the 
appointment  of  a  receiver,  thus  raising  the  question  whether 
such  statutes  are  to  be  held  to  have  abrogated  the  original 
jurisdiction  of  the  courts  of  equity.  Still  other  difficulties 
arise  out  of  covenants  and  agreements  between  the  parties 
affecting  the  appointment,  involving  intricate  questions  of 
construction.  The  rights  and  interests  of  third  parties  must 
sometimes  be  taken  into  account,  and  the  method  in  which 
the  application  is  to  be  made  to  the  court,  whether  on  mo- 
tion, or  by  original  bill,  or  by  a  prayer  in  the  original  bill, 
will  sometimes  perplex  even  experienced  counsel.   Besides  all 
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this,  the  court  of  equity,  according  to  its  fundamental  rule, 
will  not  grant  such  relief  when  it  appears  that  the  plaintiff 
has  a  full  and  adequate  remedy  at  law. 

§  519.  The  General  Rule. — In  general  it  may  be  said  to  be 
the  rule  in  these  cases  that  a  receiver  will  be  appointed 
whenever  it  appears  that  the  mortgagor  is  making  such  use 
of  the  premises  as  to  impair  the  security,  and,  at  the  same 
time,  that  a  court  of  law  does  not  afford  full  and  adequate 
relief.  So,  also,  when  the  security  is  inadequate  because  the 
property  has  become  insufficient  in  value  or  amount  to  sat- 
isfy the  mortgage  debt,  and  especially  when  the  debtor  is 
otherwise  irresponsible.  Upon  the  motion  for  a  receiver  in 
such  a  case  it  is,  as  usual,  necessary  to  establish  the  facts, 
by  affidavits  or  otherwise,  to  the  satisfaction  of  the  court, 
before  the  relief  will  be  granted.'  The  inadequacy  of  the 
security  must  be  limited  to  the  debt  of  the  mortgagee  mak- 
ing the  application.'^  And  where  the  amount  due  is  unde- 
termined and  uncertain,  and  the  allegations  of  inadequacy 
are  denied,  the  relief  will  be  refused.^  A  mere  default  in 
payment  of  the  debt  constitutes  no  ground  for  the  exercise 
of  this  jurisdiction,*  unless  there  is  a  stipulation  to  that 
effect  in  tlie  mortgage.^  It  is  generally  held  that  statutes 
regulating  the  appointment  of  receivers  in  these  cases  are  a 
mere  enlargement  of  the  original  jurisdiction  of  the  Court  of 
Chancery ;"  but  where  the  statute  gives  a  court  of  law  power 
to  appoint  a  receiver,  the  jurisdiction  of  the  Court  of  Chan- 
cery is  not  thereby  limited  or  restrained,  but  the  remedy  is 
co-ordinate  and  may  still  be  sought  in  equity.^     Where  the 

'  Astor  V.   Turner,  2  Barb.  444  ;  *  -Williams  v.  Robinson,  16  Conn. 

Morrison  v.  Buckner,  Hemp.  422 ;  517. 

Hackett  v.  Snow,  10  Ir.  Eq.  220 ;  « Whitehead  v.  Wooten,  43  Miss. 

Pullan  V.  Cincinnati  &  Chicago  R.  523 ;  Morrison  v.  Buckner,  supra. 

R.  Co.,  4  Biss.  35  ;  Cheever  v.  Rut-  ^Bank  of  Ogdensburgh  v.  Arnold, 

land,  etc.,  R.  R.  Co.,  39  Vt.  653.  5  Paige,   38;    Adair  v.  Wright,  16 

2  Warner  v.  Gouvemeur's  Execu-  Iowa,  385. 

tors,  1  Barb.  36.  ''Tripp  v.  Chard  Railway  Co.,  21 

2  Callanan  v.  Shaw,  19  Iowa,  183.  Eng.  L.  &  Eq.  53.     See  further  as  to 
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statute  authorizes  the  appointment  of  a  receiver  in  certain 
cases  in  aid  of  a  foreclosure,  it  may  be  made  where  the  orig- 
inal mortgagor  has  died  and  his  administrator  is  a  party.' 
And  where  a  wife  joined  in  the  mortgage  and  her  dower  in- 
terest has  been  subsequently  set  off,  according  to  a  statutory 
provision,  a  receiver  may  be  appointed  although  her  interest 
is  inchoate,  upon  her  own  application,  where  the  remainder 
of  the  premises  is  insufficient  and  the  mortgagor  is  insolvent.' 
A  receiver  may  be  appointed  pending  a  suit  for  specific 
performance,  where  the  mortgagor  has  received  the  money 
in  advance,  but  has  failed  to  carry  out  the  agreement  by  the 
execution  of  a  mortgage.^ 

§  520.  Of  Inadequacy  of  Seciirity. — As  has  already  been 
stated,  the  principal  ground  for  the  appointment  of  a  receiver 
is  inadequacy  of  security.  This  inadequacy  may  be  either, 
first,  the  insufficiency  of  the  mortgaged  premises  as  a  secu- 
rity for  the  mortgaged  debt,  or,  second,  the  irresponsibility 
or  inability  of  the  mortgagor,  or  other  person  liable  for  the 
debt,  to  pay  any  deficiency."  What  will  constitute  irrespon- 
sibility on  the  part  of  the  mortgagor,  lias  been  clearly  stated 
by  the  Supreme  Court  of  Michigan,^  as  follows  : — "  That  the 
mortgagor,  or  other  party  to  the  suit  who  is  personally  liable 

local  statutes,  Hursh  «.  Hursh,  99  Douglas,  lb.  673 ;  Hyman  v.  Kelly, 

Ind.    500;     Douglas    v.   Cline,    12  1  Ne v.  179  ;  Browne.  Chase, Walker 

Bush.  (Ky.)  608;  Woolley  «.  Holt,  (Mich.)  43;    Hill  v.   Robertson,  24 

14  Id.  788;    Northwestern  Mutual  Miss.  368;    Phillips  «.   Eiland,   52 

Life  Ins.  Co.  v.  Park  Hotel  Co.,  37  Miss.  721 ;  Price  v.  Dowdy,  34  Ark. 

Wis.  125.  285 ;  Commercial  &  Savings  Bank  v. 

'  Jacobs  «.  Gibson,  9  Neb.  380.  Corbett,   5   Sawyer,  172;   Finch  v. 

2  Main  v.  Ginthert,  92  Ind.  180.  Houghton,  19  Wis.  150 ;  Henshaw®. 

3  Shakel  v.  Duke  of  Marlborough,  Wells,9  Humph. (Tenn.)  568;  Kerch- 
4  Madd.  463.  ner  v.  Fairley,  80  N.  C.  24 ;  In  re 

^Warner  «.  Gouverneur's  Execu-  Tallahassee  Manufacturing  Co.,  64 

tors,  1  Barb.  36 ;  Shotwell  «.  Smith,  Ala.  567  ;  Woolley  «.  Holt,  14  Bush. 

3  Edw.  Ch.  588 ;  Whitehead  v. Woo-  (Ky.)  788 ;  Myers  v.  Estell,  48  Miss, 

ten,  43  Miss.  523 ;    Sea  Insurance  372,  403 ;  United  States  Trust  Co. 

•Co.  V.  Stebbins,  8  Paige,  565;  Quin-  v.  New  York,  West  Shore  &  Buffalo 

cy  «.  Cheeseman,  4  Sandf.  Ch.  405;  R.  R.  Co.,  101  N.  Y.  478;  s.  c,  2 

Douglas  V.  Cline,  12  Bush.  (Ky.)  Cent.  Rep.  402. 

608;    Newport,   etc.,  Bridge  Co.  c.  *  Browne.  Chase,  supra. 
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for  its  payment,  is  insolvent,  or  out  of  tlie  jurisdiction  of  the 
court,  so  that  an  execution  against  him  for  the  balance  that 
should  remain  due  after  the  sale  of  the  mortgaged  premises, 
would  be  unavailing."  The  power  to  make  the  appointment 
in  these  cases,  as  in  others,  is  discretionary.'  But  this  dis- 
cretion is  not  to  be  the  exercise  of  the  mere  personal  judg- 
ment of  the  individual  Chancellor  to  whom  the  application 
is  made,  but  it  is  to  be  exercised  in  conformity  to  the  general 
principles  of  equity  jurisprudence.  The  petitioner  should, 
therefore,  state  clearly  the  facts  upon  which  the  application 
is  made,  and  also  give  proof  of  the  same ;  if  this  is  not 
done  the  relief  will  be  denied,''  and  the  burden  of  proof  is 
always  on  the  petitioner.'  Proof  must  also  be  given  of  the 
insufficiency  of  the  security,  and  this  insufficiency  must  re- 
late to  the  value  of  the  property  as  compared  with  the  prin- 
ciple debt  on  which  the  application  is  made,  without  refer- 
ence to  subsequent  mortgages.  Thus  where  the  petition 
stated  that  the  premises  were  not  an  adequate  security  for 
"  all  just  incumbrances  "  on  them,  in  virtue  of  subsequent 
incumbrances,  the  mortgagor,  however,  averring  that  the 
property  was  a  sufficient  security  for  the  debt  upon  which 
the  application  was  founded,  it  was  held  that  there  was  no 
ground  for  the  appointment."  And  where  the  lower  court  is 
of  the  opinion  that  a  receiver  is  necessary  and  proper  on  the 
ground  of  inadequacy,  an  appellate  court  will  not  disturb 
its  decision.^ 

§  521.  The  English  Rule. — A  somewhat  different  rule  pre- 
vails in  England  and  a  number  of  the  States  of  the  Union, 
where  the  common  law  theory  of  mortgages  prevails.    Under 

1  Cone  v.  Paute,  12  Heisk.  (Tenn.)  Shotwell  v.  Smith,  3  Edw.  Cii.  588 ; 

506 ;  Jacobs  v.  Gibson,  9  Nob.  380.  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565. 

-  Morrison    v.    Buckner,     Ilerap.  ^  Burlingame  v.   Parce,  12  Hun, 

442 ;  Callanan  v.  Shaw,  19  Iowa,  1 83;  144. 

Hackett  v.  Snow,  10  Ir.  Eq.  220;  ■*  Warner  v.  GouVerneur's  Execu- 

Firat  National  Bank  of  Sioux  City  tors,  1  Barb.  36.    The  rule  in  the 

V.  Gage,  79  111.  207 ;  Brown  v.  Chase,  case  of  earlier  encumbrancers  will 

Walker  (Mich.),  43;  PuUan  v.  Cin-  be  considered  later. 

Cinnati,  etc.,  R.  R.  Co.,  4  Biss.  35 ;  ''  Ponder  v.  Tate,  36  Ind.  330. 
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this  interpretation  of  the  mortgage  contract,  the  mortgage  is 
regarded  in  fact,  as  it  is  in  form,  a  conveyance ;  as  soon  as  the 
mortgage  debt  is  past  due  and  unpaid,  the  mortgagee  acquires 
the  legal  estate,  and  he  may  immediately  enter  into  posses- 
sion, or  bring  an  ejectment  suit  to  obtain  possession.  Hence 
whenever  the  mortgagee  commences  proceedings  to  acquire 
the  possession,  he  has  an  adequate  remedy  at  law,  and  equity 
will  not  interfere.'  Upon  this  theory  all  mortgages,  subse- 
quent to  the  first,  are  equitable  mortgages,  and  a  receiver  is 
often  appointed  in  aid  of  the  owners  of  such  securities.'^ 
Again,  the  court  will  interfere  in  aid  of  a  first  mortgagee, 
where  there  is  some  equitable  reason  for  so  doing  other  than 
and  in  addition  to  mere  inadequacy.  Thus,  where  the 
mortgagor  forcibly  prevented  the  mortgagee  from  taking 
possession  when  he  had  a  legal  right  to  do  so,  a  receiver 
was  allowed,'  and,  also,  where  the  mortgage  about  to  be 
foreclosed  was  shown  to  have  been  given  by  one  as  surety 
to  secure  the  payment  of  the  principal  debt,  there  being  a 
provision  in  the  mortgage  that  the  mortgagee  should  not 
have  recourse  to  the  surety's  estate,  or  be  at  liberty  to  sell  it, 
until  the  estate  primarily  charged  should  prove  an  insuffi- 
cient security.'*  And  where  the  mortgaged  property  is  occu- 
pied by  numerous  tenants  and  the  rents  are  difficult  to  col- 
lect, a  receiver  will  be  appointed.^ 

§  522.  The  Rule  in  New  Jersey. — The  common  law  rule  pre- 
vails in  a  number  of  the  States,  as  in  New  Jersey  and  Miss- 
issippi. In  a  few  others  the  same  rule  results  from  the  inter- 
pretation of  a  local  statute.  In  New  Jersey  and  the  other 
states  that  adhere  strictly  to  the  common  law  rule,  mere  in- 
adequacy is  not  a  sufficient  ground  for  the  appointment  of  a 
receiver  f  there  must  be  some  addition  reason  for  the  appoint- 

'  Berney  v.  Sewell,  1  Jae.  &  W.  » Truman  v.  Redgrave,   L.  R.  18 

647 ;  Ackland  v.  Gravener,  31  Beav.  Ch.  D.  547. 

482;  Sturch  v.  Young,  5  Id.  557.  *  Ackland  v.  Gravener,  supra. 

2  Meaden  v.  Sealey,  6  Hare,  620 ;  ^  gturch  «.  Young,  sup?'a. 

and  the  cases  cited  in  the  preceding  ^  Oliver  v.  Decatur,  4  Cranch  C.  C. 

note.     The  case  of  junior  mortgages  458 ;  Williamson  ■».  New  Albany  R. 

is  elsewhere  considered.  R.  Co.,  1  Biss.  201;  Union  Trust 
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ment,  as,  for  example,  something  which  impairs  the  security 
or  hinders  the  enforcement  of  the  legal  remedy,  or  the  fact 
that  the  mortgagor's  estate  is  merely  equitable.'  Thus, 
where  the  grantee  of  the  mortgagor  was  let  into  possession 
under  an  agreement  with  the  mortgagee,  which  upon  obtain- 
ing possession,  he  refused  to  carry  out,  it  appearing  that  he 
was  preparing  to  reap  the  crops  for  his  personal  benefit,  the 
court  held  his  bad  faith,  in  connection  with  the  insuffi- 
ciency of  the  security  and  the  insolvency  of  the  mortgagor, 
sufficient  ground  for  appointing  a  receiver.^  And  where  the 
mortgagor  had  committed  waste  and  threatened  further 
waste,  and  had  yielded  possession  to  one  without  reserving 
the  rent,  a  receiver  was  allowed."  And,  also,  where  the 
mortgagor,  being  in  possession,  had  allowed  the  interest  to 
fall  into  arrears  and  the  taxes  to  remain  unpaid,  and  the 
premises  were  insufficient  security,  the  mortgagee  having  no 
personal  security,  a  receiver  was  appointed.*  The  fact  that 
the  assignees  in  insolvency  had  sold  the  mortgagor's  inter- 
est, and  that  the  purchaser  had  voluntarily  conveyed  the 
property  to  the  mortgagor's  wife,  does  not  present  a  case 
for  a  receiver.^ 

§  523.  The  Rule  in  Mississippi. — The  rule  in  Mississippi  is 
set  out  by  the  Supreme  Court,  in  Hill  v.  Kobertson,"  as  fol- 
lows : — "  Independent,  however,  of  the  plain  case  made  by 
the  pleadings  and  proofs,  the  complainant  may  rest  his  claim 
to  a  receiver  upon  another  ground ;  upon  the  maturing  of 
the  debt  and  a  failure  to  pay,  the  legal  title  becomes  abso- 
lute in  the  complainant.  The  legal  title  draws  to  it  the  right 
of  possession,  which,  if  enjoyed,  would  give  the  income  of 

Co.  v.  St.  Louis,  Iron  Mountain  &  ^  Cortelyeu  n.  Hathaway,  11  N.  J. 

Southern  R.  R.  Co.,  4  Dill.   114;  Eq.  39. 

Best  v.  Schermier,  6  N.  J.  Eq.  154 ;  3  Brasted  v.  Sutton,  30  N.  J.  Eq. 

Frisbio  ®.  Bateman,  24  Id.  28.  462. 

'  Warwick  «.  Ilammell,  32  N.  J.  *  Mahon  v.  Crothers,  28  N.  J.  Eq. 

Eq.  427;  Cone  'o.  Paute,  12  Heisk.  567;  Chotwood  v.  Coffin,  30  Id.  450. 

(Tenn.)  506 ;  Johnson  v.  Tucker,  2  » Frisble  v.  Bateman,  24  N.  J.  Eq. 

Tenn.  Ch.  398.  28. 
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the  property  to  the  mortgagee,  to  keep  down  the  animal  in- 
terest, and  the  surphis,  if  any,  to  apply  to  the  principal. 
The  Chancellor,  in  appointing  the  receiver,  merely  conferred 
upon  him  those  rights  and  powers  which  a  court  of  law,  at  the 
same  time,  would  have  conferred  upon  the  complainant,  whose 
title  was  sufficient  to  give  him  the  possession,  and  conse- 
quently the  use  of  the  property.  But  equity,  looking  to  the 
original  design  of  the  parties,  in  creating  the  mortgage  only 
a  security  for  a  debt,  will  permit  neither  to  enjoy  a  legal 
right  to  the  prejudice  of  the  other,  and  will  adopt  that  course 
of  proceeding  which  will  attain  the  proper  end.  This  end 
is  the  payment  of  whatever  is  justly  due  of  principal  and 
interest  to  the  creditor.  The  property  must  be  managed 
so  as  to  accomplish  this  end Upon  this  fail- 
ure to  pay  the  legal  title  vests  in  the  mortgagee,  as  an 
incident  to  which  is  the  right  of  possession,  which  is  nec- 
essary to  be  enjoyed  either  by  the  mortgagee  himself,  or 
managed  for  his  benefit  by  the  court,  to  meet  the  debt  which 
the  law  creates  in  the  shape  of  interest,  and  which  we  must 
suppose  was  not  provided  for  in  the  mortgage,  because  it 
could  only  accrue  by  a  breach  of  contract,  on  the  part  of 
the  debtor,  in  failing  to  pay  at  the  time  stipulated ;  and  the 
law,  presuming  that  every  man  intends  to  perform  in  good 
faith  his  contracts,  would  not  presume  that  the  mortgage  was 
more  than  a  sufficient  security  for  the  principal  and  interest 
to  the  maturity  of  the  debt."  This  seems  to  carry  the  principle 
very  far.  In  a  later  case,'  however,  the  court  refused  to  ap- 
point a  receiver  upon  the  ground  that  "  unless  the  mortgagee 
has  contracted  that  he  shall  have  the  rents  and  income  after 
default  made,  he  is  not  entitled  to  them,  or  to  a  receiver  to 
get  them  in,  except  in  case  of  the  insufficiency  of  the  prop- 
erty to  meet  the  debt." 

§  524.  The  Irish  Rule. — The  rule  of  the  Irish  Court  of 
Chancery,  upon  the  appointment  of  receivers  in  these  cases, 
is  stated  as  follows,  by  the  Master  of  Kolls,  in  Herbert  v. 

1  Whitehead  v.  Wooten,  43  Miss.  523. 
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Greene  :* — "  According  to  the  general  course  and  practice  of 
this  court,  in  a  foreclosure  suit,  or  a  suit  to  raise  a  charge 
affecting  lands  by  sale  of  the  lands,  an  order  is  not  made 
for  the  appointment  of  a  receiver,  unless  under  the  follow- 
ing circumstances  : — First,  where  interest  is  due  on  the  se- 
curity, the  court  usually  requiring  an  affidavit  that  one  year 
at  least  is  due  ;  or,  secondly,  where  the  property  is  in  danger ; 
for  example,  if  the  lands  are  held  under  a  lease  and  a 
head  rent  has  been  permitted  to  remain  unpaid  and  in  ar- 
rears ;  thirdly,  w^here  there  is  reason  to  apprehend  that  the 
sum  for  which  the  lands  shall  be  sold  will  be  insufficient  to 
pay  the  incumbrances  or  charges  thereon." 

§  525.  Of  the  Effect  of  the  Statutory  Abolition  of  the  Remedy- 
by  Ejectment. — Statutes  have  been  passed,  in  many  States, 
modifying  the  interpretation  which  the  courts,  at  common 
law,  have  put  upon  the  contract  between  mortgagor*  and 
mortgagee,  and  in  many  instances  taking  away  the  common 
law  remedies  of  entry  and  ejectment,  upon  default  in  pay- 
ment of  the  principal  indebtedness — in  effect  changing  the 
nature  of  a  mortgage  from  a  conditional  sale  to  a  lien,  and 
remitting  the  mortgagor  to  the  equitable  remedy  of  foreclos- 
ure. The  courts  have  not  always  agreed  in  construing  these 
statutes.  In  New  York,  and  Nevada,  and  elsewhere,  the 
courts  hold  that  the  statutes  do  not  affect  the  power  of  the 
court  to  appoint  a  receiver,  and,  even,  in  some  instances,  it 
seems  to  be  held  that  there  is  by  reason  of  the  statutory 
modification  of  the  early  rule,  a  stronger  reason  for  the  ap- 
pointment pendente  lite,  inasmuch  as  the  mortgagee  is  re- 
mitted to  a  proceeding  which  is  protracted  and  contingent." 
This  is  especially  the  case  where  rents  and  profits  of  the 
mortgaged  premises  are  pledged  to  keep  down  the  interest, 
but  are  being  diverted."  In  California  and  Iowa,  a  contrary 
rule  prevails.     There  the  courts  hold  that  the  property  is  a 

'  3  Ir.  Ch.  (N.  S.)  270,  274  (1854).     Tenn.   4G0;    Pasco  v.   Gamble,   15 
2  Hollenbeck  v.  Donnell,  94  N.  Y.     Fla.  562. 
342 ;   Chadboum  v.  Henderson,  58        ^  Hyman  v.  Kelly,  1  Nev.  179. 
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mere  security  for  the  debt,  and  that  the  estate  must  remain 
in  the  mortgagor  until  his  interest  is  cut  off  by  a  sale  under 
foreclosure.'  In  Iowa  the  rule  is  the  same,  even  where  it  is 
averred  that  the  mortgagor  has  fraudulently  disposed  of 
property  covered  by  the  mortgage  lien.^ 

§  526.  Additional  Grounds  for  the  Appointment  of  a  Receiver. — 
Where  the  mortgagor  has  allowed  the  taxes  on  the  mortgag- 
ed property  to  remain  unpaid,  and  in  consequence  of  which 
the  property  has  been  sold  for  taxes,  and  it  is  shown  that  the 
insurance  on  the  buildings  has  been  neglected,  it  has  been 
held  that  there  were  strong  grounds  for  the  appointment  of 
a  receiver  in  order  to  save  the  property  f  so,  likewise, 
where  the  mortgagor  has  covenanted  to  pay  the  taxes  and 
to  keep  the  premises  insured,  and,  having  failed  to  do  so, 
the  mortgagee  has  paid  them."  And  a  contest  between 
mortgagor  and  mortgagee  as  to  what  property,  as  far  as 
value  is  concerned,  is  covered  by  the  mortgage,  presents  a 
case  for  the  exercise  of  the  power. ^  In  like  manner  bad 
faith,  or  fraud,  on  the  part  of  the  mortgagor,  or  his  grantee, 
as  where  the  latter  was  put  in  possession  under  art  agree- 
ment to  reduce  the  mortgage  one-fourth,  and  then  refused 
and  offered  to  sell  the  property  for  the  amount  of  the  in- 
cumbrance, after  he  had  reaped  the  crops,  will  warrant  an 
appointment.^ 

'  Guy  v.  Ide,  6  Cal.  99.     Of.  Wa-        » Wall  Street  Fire  Insurance  Co. 

ger  V.  Stone,  36  Mich.  364;  Hazel-  v.  Loud,  supra.     In  this  case  the 

tine  V.  Granger,  44  Id.  503 ;  Beecher  contest  was  over  the  machinery  on 

v.  Marquette,  etc.,  Mill  Co.,  40  Id.  the  mortgaged  premises,   but  this 

307.  was  not  the  only  ground  for  the  ap- 

^  White  V.  Griggs,  54  Iowa,  650.  pointment,  as  is  shown  by  a  preced- 

Cf.  Barrett  ■».  Nelson,  lb.  41 ;  My-  ing  statement, 
ton  «.  Davenport,  51  Id.  583.  ^  Cortelyeu  v.  Hathaway,  11  N.  J. 

^Wall  Street  Fire  Insurance  Co.  Eq.   43.     This  was  in  addition  to 

•».  Loud,  20  How.  Pr.  95 ;  Stockman  the    insolvency   of    the    mortgagor 

v.  Wallis,  30  N.  J.  Eq.  449 ;  Chet-  and  the  inadequacy  of  the  security, 

wood  V.  Coffin,  30  Id.  450  ;  Finch  v.  which,  in  New  Jersey,  do  not  con- 

Houghton,  19  Wis.  149;  Schreiber  stitute  a  ground  for  the  appoint- 

V.  Carey,  48  Id.  208.  ment. 


^Eslava  v.  Crampton,  61  Ala.  507. 
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§  527.  When  a  Receiver  wiU  be  Appointed  Before  the  Debt  is 
Due. — It  frequently  happens  that  the  property  covered  by  a 
mortgage  is  so  managed  as  to  cause  it  to  deteriorate  in  value, 
and,  sometimes,  the  deterioration  arises  from  natural  causes 
apart  from  the  management  or  use  of  the  property.  This 
will,  in  some  cases,  entitle  the  mortgagee,  to  an  injunction 
and  a  receiver.  There  is  a  similar  equity,  in  general,  when 
the  mortgagor  allows  the  interest  to  fall  into  arrears,  or 
when  the  mortgage  debt,  according  to  the  terms  of  the  con- 
tract, becomes  partially  due.  In  such  a  case  if  the  premises 
are  indivisible,  any  proceeding  by  a  court  of  equity  to  en- 
force the  payment  of  the  arrears  necessarily  affects  the  whole 
property,  and,  upon  a  proper  application,  a  receiver  may  be 
appointed.  As  the  courts  are  extremely  cautious  in  inter- 
fering with  proprietary  rights,  this  relief  is  very  sparingly 
granted,  and  a  strong  case  must  be  presented  in  order  to 
move  the  court  to  act.  Where  there  is  simply  an  allegation 
of  waste,  the  relief  by  injunction  is  generally  sufficient,  and 
the  court  will  seldom  appoint  a  receiver,  but  it  may  do  so  in  a 
proper  case.'  An  exceedingly  strong  case  must  be  made  out  in 
the  affidavits,  in  order  to  obtain  such  relief  in  favor  of  a  mort- 
gagee merely  upon  the  ground  that  his  interest  has  fallen  into 
arrears,  inasmuch  as  the  bond  generally  affords  a  sufficient 
remedy ;  but  where,  owing  to  some  agreement  or  condition  im. 
the  mortgage,  this  cannot  be  enforced,  a  receiver  may  be  al- 
lowed, as  for  example,  where  there  was  an  agreement  that 
the  principal  debt  should  not  be  called  in  until  after  the 
mortgagor's  death."  In  case  of  such  an  appointment,  the 
payments  are  treated  as  being  made  by  the  mortgagor,  and 
the  receiver  is  considered  to  be  his  agent  for  that  purpose.'' 
A  receiver  may  sometimes  be  appointed  before  the  debt  is 
wholly  due,  especially  where  the  debt  is  payable  in  install- 
ments, and  one  installment  is  due,  and  the  premises  are  indi- 

'  Brasted  v.  Sutton,  30  N.  J.  Eq.  C.  92,  note  6 ;  Mahon  v.  Crothers, 

462.                                                     .  28  N.  J.  Eq.  567. 

^Burrowes®.  Molloy,  2  Jo.  &Lat.  ^'Chinnery  v.  Evans,  11  H.of  L. 

521 ;  8.  c,  8  Ir.  Eq.  482.     Cf.  New-  Rep.  115. 
man  v.  Newman,  cited  in  2  Bro.  C. 
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visible.  The  rule  is  well  stated  by  the  Yice-Chancellor  in 
New  York : — "  Where  the  property  mortgaged  is  indivisible 
or  so  circumstanced,  that  upon  a  decree  the  whole  must  in- 
evitably be  sold  in  one  parcel,  ...  the  statute  pro- 
vides that  the  whole  shall  be  sold,  unless  the  sum  actually 
due  with  interest  and  costs,  be  paid  before  the  sale,  so  that, 
on  an  installment  of  the  mortgaged  debt  falling  due,  the 
mortgagee  is,  by  force  of  the  statute,  entitled  to  a  foreclo- 
sure against  the  whole  property,  for  the  payment  of  the 
whole  debt  secured.  This  right  gives  to  the  mortgagee  an 
equitable  claim  to  the  rents  and  profits,  upon  the  filing  of  his 
bill,"  the  premises  not  being  of  a  sufficient  value  to  pay  the 
debt  with  interests  and  costs,  and  the  persons  liable  for  the 
debt  being  of  doubtful  responsibility  or  insolvent.^  The 
rule  is  otherwise  where  the  premises  are  devisible.'^  But 
there  is  no  error  in  continuing  a  receiver,  properly  appointed 
in  a  foreclosure  suit,  after  the  final  decree  on  the  application 
of  a  junior  mortgagee,  whose  debt  is  not  due  and  who  has 
filed  a  counter  claim  setting  up  his  demand,  where  he  shows 
that  the  property  is  indivisible  and  the  debtor  is  insolvent, 
and  that  the  property  has  been  sold  for  taxes  and  is  less  in 
value  than  the  amount  of  the  incumbrances.^ 

§  528.  The  Appointment  of  a'  Receiver  of  the  Rent%  and 
Profits. — There  seems  to  have  been  much  doubt  in  the  minds 
of  the  early  Chancellors,  as  indicated  by  the  conflict  in  the 
decisions,  upon  the  question  whether  a  mortgagee  has  any 
right  to  a  receiver  of  rents  and  profits  of  the  mortgaged 
premises,  pendente  lite  ;  but  it  is  now  well  settled  that  he  has 
no  such  right  as  a  matter  of  course,  and,  that,  before  he  can 
obtain  the  relief,  he  must  show  either  some  existing  equity 
— the  general  ground  of  the  appointment  being  the  inade- 
quacy of  the  security,  that  is,  the  insufficiency  of  the  prem- 

'  Quincy  «.  Cheeseman,  4  Sandf,  5  Paige,  38 ;  HoUenbeck  «.  Donnell, 

Ch.  405.     Cf.  Morris  ®.  Branchaud,  94  N.  Y.  342. 

52  Wis,  187.  3  Buchanan  «.  Berkshire  Life  In- 

^  Bank  of  Ogdensburgh '■».  Arnold,  surance  Co.,  96  Ind.  510. 
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ises  to  satisfy  the  debt  and  the  insolvency  of  the  mortgagor — 
or  some  agreement  in  the  mortgage  to  the  effect  that  he  may 
have  a  receiver  of  such  rents  and  profits,  or  that  they  have 
been  pledged,  or  hypothecated,  by  the  mortgagor.'  It  is  held 
that  this  power  of  a  court  of  equity  is  a  part  of  its  inciden- 
tal jurisdiction,  not  being  dependent  upon  any  statute,  and 
that  it  will  be  exercised  whenever  equity  requires  that  the  rents 
and  profits  should  be  impounded  and  retained,  to  be  applied 
in  satisfaction  of  the  debt  as  ascertained  by  the  final  judgment." 
In  some  jurisdictions  this  rule  is  disputed,  and  the  courts  in- 
cline to  hold  the  parties  strictly  to  the  contract  set  out  in  the 
mortgage,  upon  the  theory  that  the  possession  of  the  mort- 
gagor ought  not  be  disturbed  until  the  foreclosure  becomes 
absolute.  In  some  States  this  view  is  the  result  of  the  in- 
terpretation of  a  statute.'  "Where  the  appointment  is  al- 
lowed it  creates  a  specific  lien  on  the  rents  for  the  payment 
of  any  deficiency.*  In  determining  the  sufficiency  of  the 
security  affoi:ded  by  the  mortgaged  property,  the  best  crite- 
rion is  the  rental  value,  where  the  property  is  rented,  and 
not  the  market  value.^  A  receiver  will  not,  however,  be  ap- 
pointed where  the  debt  is  not  due,  and  the  mortgagee  refuses 
to  accept  the  offer  of  the  widow  of  the  mortgagor,  who  also 
joined  in  the  mortgage,  to  pledge  the  rents  of  the  premises, 
exciting  only  a  certain  portion  allowed  by  statute  for  the 
support  of  herself  and  children."  It  is  no  defense  to  a  motion 
for  such  an  appointment  that  the  mortgage  was  given  to  se- 

'  Williams  v.  Robinson,  16  Conn.  Cortelyeu  v.  Hathaway,  UN.  J.  Eq. 

517 ;  Price  ®.  Dowdy,  34  Ark.  285,  39,  and  cf.  §§  52g,  526,  m}yra. 

290;  Des  Moines  Gas  Co.  v.  West,  '•Astor  «.  Turner,  11  Paige  436; 

44  Iowa,  23.  s.  o.,  2  Barb.  444;  Post  v.  Dorr,  4 

2  United  States  Trust  Co.  v.  New  Edw.  Ch.  412 ;  Lofsky  v.  Maujer,  3 

York,  West  Shore  &  Buffalo  R.  R.  Sandf.  Ch.  69. 

Co.,   101  N.  Y.  478,  483;   s.  o.,  2  s  ghotwell  v.   Smith,  3  Edw.  Ch. 

Cent.  Rep.  402.  588. 

2  So  in  Michigan,  Wagar  v.  Stone,  «  Bank  of  Ogdensburgh  v.  Arnold. 

86  Mich.  364;  Beecher  v.  Marquette  &  5  Paige,  38 ;  Sea  Insurance  Co.  v. 

P.R.  M.  Co.,40Id.  307;Hazeltine®.  Stebbins,  8  Id.  565.     Cy.  Williams 

Granger,  44  Id.  503  :  and  in  Califor-  v.  Noland,  2  Tenn.  Ch.  151.  And  see 

nia,  Guy  d.  Ide,  6  Cal.  99.     See  also  Hill  v.   Robertson,    24  Miss.   368, 

a  case  where  the  debt  was  due. 
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cure  advances  to  be  used  in  the  erection  of  buildings  on  the 
premises,  and  that  the  mortgagee  had  failed  to  make  the 
advances,  so  that  the  mortgagor  had  been  compelled  to  ad- 
vance, a  considerable  sum  to  complete  the  work,  and,  then,  in 
order  to  save  his  credit,  to  sell  the  buildings  at  a  reduced 
price,  it  appearing  that  the  parties  had  agreed,  by  a  clause 
in  the  mortgage,  to  allow  a  receiver  of  the  rents  to  be  ap- 
pointed in  certain  cases.'  A  mortgagor  cannot,  by  forestall- 
ing costs,  avoid  the  consequences  of  an  appointment." 

§  529.  The  Rule  Herein  in  New  York. — Where  the  owner  of 
premises,  leased  by  him  for  a  term  of  years,  at  an  annual 
rent  of  $1,500,  executed  a  mortgage  thereon  to  W,  who  as- 
signed the  same  to  the  plaintiff,  and  the  mortgagor,  subse- 
quently and  before  the  mortgage  debt  became  due,  assigned 
to  the  deferfdant  T,  $4,500  of  the  rent  first  to  accrue  on  the 
lease,  of  which  assignment  the  plaintiff  had  notice,  and  the 
plaintiff  brought  suit  for  the  foreclosure  of  the  mortgage 
and  asked  for  an  injunction  to  restrain  the  defendant  from  re- 
ceiving the  rent,  and  for  the  appointment  of  a  receiver,  and 
the  injunction  was  issued,  but  no  receiver  appointed  until  the 
final  decree,  and  it  was  also  adjudged  below  that  the  plain- 
tiff was  entitled  to  the  rents  from  the  time  the  mortgage 
became  due,  it  was  held,  on  appeal,* that  the  defendant 
should  receive  these  rents  up  to  the  time  of  the  appointment 
of  the  receiver,  and  the  court  said  : — "  Courts  of  equity,  ad- 
hering to  the  ancient  practice,  under  certain  circumstances, 
will,  after  default,  in  an  action  for  foreclosure  and  sale,  an- 
ticipate the  final  judgment  of  the  court  by  the  appointment 
of  a  receiver,  and,  in  effect,  put  the  morgagee  in  possession, 
and  allow  him  to  divert  the  rents  and  profits  of  the  mort- 
gaged premises  from  the  hands  of  the  mortgagor,  and  hold 
them  as  additional  security  for  the  payment  of  the  mort- 

'  MacKellar  v.  Rogers,  52  N.  Y.  the  accrued  rent,  but  no  actual  pay- 
Super.  Ct.  360.  ment  had  been  made,  and  the  re- 

^Lofsky  V.  Maujer,  3  Sandf.  Ch.     ceiverwas  held  entitled    to    such 
69 — where  the  owner  of  the  equity    rent  in  preference  to  him. 
received  from  the  tenant  a  note  for 
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gage.  To  entitle  liim  to  this  species  of  equitable  ejectment 
it  must  appear  that  the  mortgaged  premises  are  an  inade- 
quate security  for  the  debt,  and  that  the  mortgagor  or  other 
person  liable .  for  the  mortgage  debt  is  insolvent.  .  .  . 
But  when  other  parlies  have  acquired  rights  before  default, 
and  especially  before  the  happening  of  those  contingencies 
which  give  the  mortgagee  any  right  to  such  relief — that  is, 
when  the  right  or  interest  of  the  third  party  accrued  before 
the  insolvency  of  the  mortgagor — ^conflicting  equities  may 
arise  between  which  the  court  would  not  decide,  but  leave 
the  mortgagee  to  his  direct  remedy  by  judgment,  and  under 
such  circumstances  I  find  no  case  in  the  courts  of  this  State 
in  which  the  court  has  given  the  mortgagee  this  equitable 
possession  of  the  premises  before  final  judgment,  or  by  sucli 
final  judgment  has  given  him.  possession  yiunc  pro  tunc,  so 
as  to  enable  him  to.  collect  rents  which  had  previously  ac- 
crued.'" But,  as  a  general  rule,  rents  of  mortgaged  property 
received  by  a  receiver  appointed  in  a  foreclosure  action  be- 
tween the  date  of  the  certificate  and  the  day  fixed  for  final 
payment,  cannot  be  received  by  the  mortgagee  without  being 
taken  into  account  between  mortgagor  and  mortgagee,  and  a 
fresh  date  being  fixed  for  redemption  ;  but  where  the  order 
of  appointment  is  specially  worded,  and  allows  successive 
periods  of  redemption,  and  provides  that  any  person  redeem- 
ing, or,  in  the  event  of  foreclosure,  the  plaintiff  is  to  be  at 
liberty  to  apply,  in  chambers,  for  the  payment  or  transfer 
to  him  of  any  money  in  the  hands  either^of  the  receiver  or 
the  court.  And  where  the  chief  clerk  had  made  his  certifi- 
cate and  the  times  fixed  for  redemption  had  expired,  and 
further  sums  had  been  received  by  the  receiver  since  the 
date  of  the  certificate,  it  was  held  that,  owing  to  the  special 
terms  of  the  order,  the  mortgagee  was  entitled  to  a  decree 
for  foreclosure  absolute,  and  for  the  payment  of  moneys 
received  by  the  receiver  without  any  further  account  being 
taken,  or  fresh  date  being  fixed  for  redemption.' 

'  Syracuse  City  Bank  «.  Tallman,        '  Colinan  t.  Llewellyn,  56  L.  J.  K. 
31  Barb.  201,  208.  (Ch.  Div.)  1. 
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§  530.  Miscellaneous  Defenses  in  These  Cases ;  Bankruptcy  Pro- 
ceedings, etc. — And  it  has  been  held  that  after  an  appoint- 
ment has  been  made,  the  fact  that  an  assignee  in  bankruptcy 
has  sold  all  the  mortgagor's  rights  in  the  property,  will  not 
deprive  the  mortgagee  of  his  right  to  so  much  of  the  rents 
received  as  will  make  up  the  deficiency.^  The  assignee,  in 
any  case,  takes  the  interest  of  the  bankrupt  in  the  premises, 
subject  to  any  equity  existing  in  favor  of  the  mortgagee  to  a 
receiver.  Thus,  where,  in  an  action  to  foreclose  a  mortgage, 
the  complaint  and  lis  pendens  were  filed  on  September  14, 
1875,  the  mortgagor  having  been  served  on  the  11th,  after  he 
had  filed  a  petition  in  bankruptcy,  and  twelve  days  before  he 
was  adjudged  a  bankrupt ;  and  on  the  first  of  October  fol- 
lowing a  receiver  of  the  rents  was  appointed,  upon  an  ap- 
plication made  by  the  mortgagee  on  the  29th  of  September ; 
an  order  made  in  March  following,  settling  the  receiver's 
accounts  and  directing  the  balance  to  be  paid  to  the  assignee, 
was  held  erroneous.'*  But  where  a  receiver  was  appointed 
on  a  creditor's  bill,  filed  by  a  mortgagee  in  behalf  of  himself 
and  others,  in  which  no  reference  to  the  mortgage  was  made, 
and  the  bill  was  subsequently  dismissed,  the  mortgagee  was 
held  not  entitled  to  the  rents  collected,  although  he  after- 
wards filed  a  bill  for  a  foreclosure  f  nor  is  he  entitled  to 
them,  if  the  receiver  were  appointed  in  a  different  suit,  al- 
though he  has  notified  the  tenants  to  attorn  to  him ;'  nor 
has  he  any  title  to  the  rents  paid  into  court  by  a  receiver 
appointed  in  a  suit  to  establish  the  will  of  the  mortgagor, 
even  though  he  had  given  notice  to  the  tenants  to  pay  such 
rents  to  him  ;  he  ought  to  have  followed  up  the  notice  by  a 
motion  to  discharge  the  receiver.^  Where  the  receiver  con- 
tinues in  possession  and  collects  the  rents,  after  being  or- 
dered to  be  discharged  and  to  pay  them  to  the  mortgagee  in 

'  Post  V.  Dorr,  4  Edw.  Ch.  412.        "  Hayes  v.  Dickinson,  9  Hun,  277. 

But  see,  contra,  In  re  Bennett,  2  Cf.  Rider  v.  Bagley,  84  N.  Y.  461. 
Hughes,  156— where  the  receiver  was        ^  Scott  v.  Ware,  65  Ala.  174. 
refused  on  the  ground  that  the  pow-        ■*  Coddington  v.  Bispham,  36  N.  J. 

ers  and  duties  of  the  assignee  were  Eq.  574. 
similar  to  those  of  a  receiver.  *  Thomas  v.  Brigstocke,  4  Russ.64. 
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possession,  his  possession  will  be  deemed  that  of  the  mort- 
gagee.' And  where  the  rent  is  payable  between  the  day  of 
sale  and  the  time  when  the  purchaser  will  be  entitled  to  the 
possession,  the  rent  belongs  to  the  owner  of  the  equity  of 
redemption.''  So,  also,  where  a  defendant  makes  a  plea 
which  is  not  ultimately  sustained  and,  in  the  meanwhile,  he 
retains  possession  of  the  premises  and  collects  the  rents  and 
profits  thereof,  which  upon  the  sale,  are  found  to  be  insuffi- 
cient to  pay  the  amount  due,  he  will  be  ordered  to  pay  the 
extra  costs  occasioned  by  his  defense.^  There  is  a  dictum 
of  Lord  Thurlow  to  the  effect  that  the  mortgagor  is  liable 
for  any  loss  in  the  rents  due  to  the  negligence  or  default  of 
the  receiver  appointed  on  the  application  of  the  mortgagee.* 

§  531.  Of  the  Right  of  the  Receiver  to  Accrued  Rents  Un- 
paid.— It  is  well  established  that  where  a  receiver  of  the  rents 
and  profits  of  the  mortgaged  premises  has  been  appointed, 
he  acquires  a  right  to  all  rents  which  have  accrued  and  re- 
main unpaid  ;  the  mortgagee  is  said  to  have  an  equitable 
lien  on  them.^  But  if  the  owner  of  the  equity  of  redemp- 
tion collects  rents  pending  the  motion  for  a  receiver,  he  can 
not  be  compelled  to  account  for  them ;"  and  if  an  assignee  in 
bankruptcy  has  collected  them  before  the  appointment,  such 
assignee  is  entitled  to  a  preference,'  and  the  same  is  true  of 
any  person  who  has  been  in  possession  and  has  collected 
them.*  And  where  a  note  and  a  chattel  mortgage  were  given 
to  secure  accrued  rent,  the  receiver  is  entitled  to  both  the 
securities  as  well  as  to  the  original  rent."     The  tenant  can 

'  Horlock  v.  Smith,  11 L.  J.  (N.  S.)  « Rider  v.  Bagley,  84  N.  Y.  461. 

Ch.  157;  8.  0.,  6  Jur.  478.  .  Of.  Silverman  v.  Northwosteni  Mu- 

^Astor  V.  Turner,  11  Paige,  436;  tual  Life  Insurance  Co.,  5  Bradw- 

Mitchell  V.  Bartlett,  51  N.  Y.  447;  124. 

Clason  V.  Corley,  5  Sandf.  Super  Ct.  ■"  Rider  «.  Vrooman,  12  Hun,  299, 

447.  aflfti-med,    sub.  nom..  Rider  v.  Bag- 

3  Bank  of  Plattsburgh  v.  Piatt,  1  ley,  84  N.  Y.  461. 

Paige,  464.  sArgall  x.  Pitts,  78  N.  Y.  239; 

*  Rigger.  Bowater,  3  Bro.C.C.  365.  Noyes  v.  Rich,  52  Me.  115. 

"  Howell  V.  Ripley,  10  Paige,  43 ;  » Lofsky  ®.  Maujer,  3  Sandf.  Ch.  69. 
Conover  v.  Grover,  31  N.  J.  Eq.  539. 
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not,  in  a  suit  brought  by  the  receiver  to  recover  such  rents, 
raise  the  question  of  the  propriety  of  the  appointment,  it  is 
then  res  adjudicata.^ 

§  532.  Of  a  Receiver  of  Growing  Crops. — A  right  to  have  a 
receiver  of  crops  growing  on  the  mortgaged  premises,  may 
arise  in  various  ways  in  favor  of  the  mortgagee.  He  may 
have  a  mortgage  covering  only  the  crops,  or  there  may  be  a 
covenant  in  the  mortgage  of  the  land,  or  some  other  instru- 
ment which  confers  the  right,  or  there  may  be  a  mortgage 
merely  of  the  issues  and  profits  of  the  property.  In  each 
of  these  cases  the  right  has  been  recognized.  In  the  first 
class  of  cases  it  has  been  held  that  he  may  have  a  receiver 
to  protect  the  crops  pending  a  litigation  concerning  his  rights 
thereto,  even  though  he  could  not  appropriate  them  to  himself." 
And  where  the  mortgagor  and  his  grantee  were  both  insol- 
vent and  the  premises  were  an  inadequate  security,  the  gran- 
tee having  been  put  into  possession  under  an  agreement  to 
reduce  the  mortgage  one-fourth,  and  having  refused  to  do  so, 
but  offering  to  sell  the  property  for  the  amount  of  the  in- 
cumbrance after  he  had  reaped  the  crops,  it  was  held  that 
the  mortgagee  were  entitled,  under  the  circumstances,  tcf  a 
receiver  to  take  charge  of  the  crops.^  And  where  certain 
merchants  in  London  agreed  to  become  sureties  for  a  "West 
India  planter,  in  order  to  relieve  his  plantation  from  a  seques- 
tration, upon  being  secured  by  a  conveyance  of  the  planta- 
tion, in  trust,  with  a  covenant  that  they  should  be  contin- 
ued as  consignees  until  the  expiration  of  five  years  after  actual 
reimbursement  of  what  they  might  advance,  for  the  purpose 
of  securing  the  due  performance  of  certain  convenants  there- 
in contained,  they  are  entitled  to  performance  of  the  cove- 
nants, and  it  is  not  such  an  oppressive  enforcement  of  the 
deed  as  to  warrant  the  appointment  of  a  receiver."  Pend- 
ing the  foreclosure  of  a  mortgage  on  a  farm,  a  receiver  was, 

*  Goodhue  «.  Daniels,  54  Iowa,  19.        ^  Bunbury  ©.  Winter,  1  Jac.  &  W. 
2  Simpson  «.  Robert,  35  Ga.  180.        255. 
^  Cortelyeu  v.  Hatiiaway,  11  N.  J. 
Eq.  43. 
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with  the  Written  consent  of  the  solicitors  of  all  the  parties 
in  interest,  appointed,  with  power  to  let  the  premises.  It 
was  held,  that  he  could  let  the  farm  for  a  year  without  a 
special  order,  that  being  the  usual  term  for  such  leases,  and 
that  such  lease  was  neither  limited  nor  terminated  by  the 
duration  of  the  suit.'  And  where  the  mortgage  covers  the 
rents,  issues  and  profits  "of  the  property,  and,  in  foreclosure 
proceedings,  a  receiver  is  appointed,  who  grows  and  har- 
vests a  crop  on  the  property,  the  proceeds  may  be  applied  to 
the  reduction  of  any  deficiency  arising  upon  the  sale.^  But 
a  receiver  acquires  no  title  to  a  crop  as  against  a  purchaser 
where  the  mortgagor  is  in  possession,  and  the  crops  are  sold 
under  an  execution  against  him  before  the  appointment." 
In  an  order  for  a  manager  with  a  direction  to  receive  and 
remit  the  rents  and  produce,  that  produce  is  not  comprised 
which  had  already  been  severed  and  sent  away  to  the  per- 
sons appointed  consignees  by  the  mortgagor,  but  which  had 
not,  at  the  time  of  making  the  order,  been  received  by  the 
consignee  or  mortgagor.  It  was  so  held,  where  the  mortgagor 
was  in  possession  of  a  West  India  estate,  had  full  control 
and  management  of  it,  and  was  dealing  with  it  as  his  own 
at  ihe  time  the  order  was  made,  and  had  severed  the  pro- 
duce and  sent  it  to  his  consignee  in  England,  subject  to  their 
claim  for  advances  made  for  the  purposes  of  the  estate,  and 
also  to  other  claims  which  he  had  created  by  contract  with 
them,  he  having  received  advances  of  money  from  the  con- 
signees upon  the  understanding  that  they  should  repay  them- 
selves out  of  the  consignments.* 

§  533.  Of  the  Practice  in  Certain  Cases. — A  court  of  equity, 
owing  to  its  method  of  acting  in  personam,^  is  not  required 
to  have  the  subject  matter  of  the  litigation  within  the  geo- 
graphical bounds  of  its  jurisdiction,  it  will,  therefore,  when 
occasion  requires,  appoint  a  receiver  over  property  situated 

'  Shreve  v.  Hankinson,  34  N.  J.  '  Favorite  t.  Deardoff,  84  Ind.  555. 
Eq.  413,  415.  *  Codrington  «.  Johnstone,  1  Beav. 

« Montgomery  «.  Merrill,  65  Cal.     520. 
432. 
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beyond  its  jurisdiction.*  Accordingly  the  English  Court  of 
Chancery  has  appointed  a  receiver  of  property  situated  in  the 
West  Indies,  the  receiver  being  the  mortgagee  and  not  being 
required  to  give  security.^  But  in  order  to  move  the  court  to 
make  such  an  appointment,  it  must  have  jurisdiction  of  all 
the  parties  in  interest,^  and  there  must  be  an  action  pend- 
ing ;*  but  it  is  not  necessary  to  have  a  prayer  for  one  in  the 
bill  ;^  the  necessity  may  appear  on  affidavits."  Upon  the 
application  for  a  receiver  of  mortgaged  premises,  the  court 
must  be  informed  as  to  tiie  possession,  which  must  be  either 
in  a  party  to  the  suit  or  the  tenant  of  a  party,  and  there 
must  also  be  proof  of  due  notice  of  the  application.'  But 
if  the  tenant  isnot  made  a  party  to  the  suit,  his  possession 
can  not  be  disturbed  by  the  appointment,  he  can  only  be 
ordered  to  attorn  and  pay  the  rent  to  the  receiver.®  And  if 
the  application  is  made  after  default  in  appearing  or  plead- 
ing, the  plaintiff  should  show  the  amount  due  for  principal, 
interest  and  costs,  less  all  just  credits,  as  well  as  the  fact  of 
possession.^  When  the  mortgaged  premises  can  be  sold  in 
parcels,  and  a  salo  of  a  part  will  satisfy  the  debt  and  costs, 
a  receiver  will  not  be  appointed  of  the  entire  property  where 
the  entire  principal  is  not  due,'"  and  in  any  case  the  receiver 
may  be  limited  to  that  portion  primarily  liable.'*  Under  the 
English  practice,  while  the  application  must,  in  the  first  in- 

'  Langford  v.   Langford,  5  L.  J.  Paige,  565 ;  Rogers  v.  Newton,  2  Ir. 

(N.  S.)  Ch.  60.  Eq.  40.     Gf.  Zeiter  v.  Bowman,  6 

2  Davis  v.  Barrett,  13  L.  J.  (N.  S.)  Barb.  183 ;  Keep  v.  Michigan  L.  S. 
Ch  304.      .  R.  R.  Co.,  6  Chicago  Legal  News, 

3  Shaw  «.  Shore,  5  L.  J.  (N.  S.)  101. 

Ch.  79.  •     ^  Sea  Insurance  Co.  v.  Stebbins, 

^Astor   V.  Turner,  2  Barb.  444,  supra. 

8.  o.,  11  Paige,  436;  Kattensroth  v.  ^  Rogers  v.  Newton,  supra. 

Astor  Banls,  2  Duer,  632 ;   Hardy  v.  'o  Hollenbeck  v.   Donnell,   94  N. 

McClellan,  53  Miss.  507.  Y.   342 ;  •  Quincy  v.  Cheeseman,  4 

5  Malcolm  v.  Montgomery,  2  Moll.  Sandf.  Ch.  405 ;    Morris    v.    Bran- 

500 ;  Osborne^.  Harvey,  1  Younge &  chaud,  52  Wis.  187 ;  Bank  of  Og- 

C.  Chan.  116.  densburgh  v.  Arnold,  5  Paige,  38. 

® Commercial,  etc..  Bank  v.  Cor-  "Tressilian  «.  Caniffe,  4  Ir.  Ch. 

bett,  5  Sawyer,  172.     .  (N.  S.)  399. 


■"  Sea  Insurance  Co.  ■».  Stebbins,  8 
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stance,  be  heard  in  conrt,  if  the  office  becomes  vacant  by- 
death  or  otherwise,  and  the  object  is  merely  to  fill  the  va- 
cancy, it  may  be  made  in  chambers.'  A  receiver  may  be 
appointed  before  the  merits  of  the  case  have  been  disclosed, 
either  by  a  default  or  answer  filed ;  but  in  order  to  empower 
a  court  to  make  such  an  appointment,  strong  grounds  must 
be  laid,  as,  for  example,  that  the  defendant  has  withdrawn 
himself  from  the  jurisdiction  for  the  apparent  purpose  of 
avoiding  service  of  process,  or  that  the  measure  is  taken  to 
save  the  property  from  waste,  or  to  prevent  its  removal  be- 
yond the  jurisdiction  of  the  court,  or  that  there  is  some  ele- 
ment of  fraud  involved."  The  appointment  may  be  made 
even  before  service.^ 

§  534.  Objections  to  the  Appointment  of  a  Receiver  in  These 
Cases. — To  oppose  the  appointment  of  a  receiver  in  these 
cases,  the  defendant  may  set  up  any  defense  cognizable  in  a 
court  of  equity.  This  is  generally  done  by  traversing  the  alle- 
gations of  the  petition  and  by  setting  up  new  matter.  Thus,  a 
mortgagor  may  plead  facts  showing  that  the  property  is  a  suf- 
ficient security,  or  he  may  make  a  special  affidavit  of  merits." 
But  to  show  that  the  mortgage  was  given  to  secure  advances  to 
be  used  in  the  erection  of  buildings  on  the  mortgaged  prem- 
ises, and  that  the  mortgagee  had  failed  to  keep  his  agree- 
ment to  make  the  advances,  and  on  account  of  such  default, 
that  the  mortgagor  was  compelled  personally  to  advance  a 
large  sum  and  then  to  sell  the  houses  so  erected  at  a  reduc- 
tion from  their  actual  value,  in  order  to  save  his  credit,  does 
not  constitute  a  good  defense,  where  there  is  a  covenant  to 
allow  a  receiver  in  certain   cases,  under  which  the  applica- 

'  Groto  V.  Bing,  9  Ilare.  Ch.  Ap-  501 ;  Dowling  v.  Hudson,  14  Beav. 

pendix,  50.  423. 

"^  Whitehead  v.  Wooten,  43  Miss.  ''  Sea  Insurance  Co.  v.  Stebbins,  8 

523,  and  see  §§  519,  520,  supra;  Ex  Paige,  585  ;  Bancker  v,  Hitchcock, 

parte  \Nhitfield,  2  Atk.'SlS;  Moaden  1  Ch.   Dec.  (N.  Y.)  88;    Lofsky  «. 

V.  Sealey,  6  Hare,  620 ;  Caillard  v.  Maujer,  3  Sandf.  Ch.  69  ;  Darcy  v. 

Caillard,  25  Beav.  512  ;  McCarthy  i).  Blake,  1   Moll.    247  ;    Shepherd  v. 

Peake,  9  Abb.  Pr.  164.  Murdock,  2  Id.  531 ;  Leahy  v.  Ar- 

3  Barrett  v.   Mitchell,   5  Ir.   Eq.  thur,  1  Hog.  92. 
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tion  is  made.^  Nor  is  the  mortgagor  in  a  position  to  oppose 
the  appointment  after  he  has  sold  the  premises  subject  to 
the  mortgage,  inasmuch,  as  he  has  no  interest  in  the  rents 
and  profits,  nor  in  the  possession ;  and  this  is  the  rule  whether 
•  the  application  be  made  before  or  after  the  decree  of  fore- 
closure f  nor,  where  the  premises  are  in  the  possession  of  a 
tenant,  whether  he  be  before  the  court  or  not,  the  difference 
merely  being  that  where  he  is  not  before  the  court,  he  will 
be  required  to  attorn  and  pay  the  rents  over  to  the  receiver 
instead  of  to  the  mortgagor,  there  being  no  power  in  the 
receiver  to  molest  his  possession.'  And  where  the  tenants 
go  into  possession,  with  knowledge  of  the  existence  of  the 
mortgage  and  the  insolvency  of  the  mortgagor,  under  an 
agreement  •  to  work  the  property — a  saw  mill — ;using  mate- 
rials belonging  to  the  mortgagee,  in  order  to  secure  and  pay 
off  certain  advances  made  by  them,  their  equitable  right  after 
the  appointment  of  a  receiver,  is  inferior  to  that  of  the  mort- 
gagee, and  they  may  be  required  either  to  surrender  their 
possession  or  to  pay  a  reasonable  rent.* 

§  535.  The  Same  Subject  Continued. — And  where  the  mort- 
gagor has  a  right  to  the  rents  under  the  exemption  laws  of 
the  State,  he  should  assert  the  exemption  in  the  proceed- 
ings for  a  receiver,  or  he  will  be  considered  to  have  waived 
it  and  he  will  not  be  permitted  subsequently  to  recover  such 
rents  in  an  action  against  the  receiver.^  An  offer  to  give  secur- 
ity or  a  pledge,  or  a  bond,  or  to  make  a  deposit  in  court,  for 
the  payment  of  the  principal  sum,  or  interest,  will  effectually 
prevent  the  appointment  of  a  receiver.  Thus,  where  the  ap- 
plication was  made  to  secure  the  payment  of  interest,  and 
the  widow  of  the  mortgagor,  who  also  joined  in  the  mort- 

'  MacKeller  ■».  Rogers,  52  N.  Y.  Sea  Ins.   Co.  v.  Stebbins,  8  Paige, 

Super.  Ct.    360.  565,  and  see  §§  528  et  seq.,  supra. 

2 Wall  Street   Fire    Ins.    Co.    «.  ^Mutual  Life  Ins.  Co.  v.  Spicer, 

Loud,   20  How.   Pr.   95 ;  Smith  v.  12  Hun,  117. 

Tiffany,  13  Hun,  671.  ^  storm  v.   Ermantrout,  89    Ind 

^  Keep  v.  Michigan  Lake  Shore  R.  214. 
R.  Co. ,  6  Chicago  Legal  News,  101 ; 
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gage,  offered  to  relinquisli  tlie  rents  of  all  the  mortgaged 
premises,  except  a  certain  part,  reserved  as  her  dower  in- 
terest, and  to  permit  the  mortgagees  to  receive  them  to  keep 
down  the  interest  until  the  debt  became  due,  the  offer 
seemed  sufficient  to  the  court,  and  a  receiver  was  refused.' 
But  in  Hill  v.  Eoberson,^  the  mortgagor,  knowing  that  the 
mortgagee  intended  to  apply  for  a  receiver,  made  an  appli- 
cation for  the  appointment  of  himself  as  receiver,  and  of- 
fered to  execute  a  bond  with  good  security,  to  account  for 
the  income  of  the  property ;  which  application  was  refused, 
but  an  appointment  was  made  upon  the  application  of  the 
mortgagee.  Where  an  appeal  w^as  taken  from  a  decree, 
and  the  property  was  kept  in  good  condition,  the  ap- 
peal bon(J  affording  adequate  security,  no  receiver  was  ap- 
pointed.' And  the  same  decree  was  made  in  a  case  of  the 
foreclosure  of  a  chattel  mortgage,  where  the  defendants  de- 
posited, in  court,  a  sufficient  amount  to  secure  the  payment 
of  any  judgment  that  might  be  recovered.*  At  times  the 
nature  of  the  property  is  such  that  a  receivership  will  not 
be  allowed,  as,  for  example,  where  the  property  is  a  statu- 
tory homestead  and  the  effect  of  the  appointment  would  be 
to  deprive  the  defendants  of  its  enjoyment."  Acquiescence 
qualifies  equitable  relief,  and  the  fact  that  the  mortgagee  has 
acquiesced  in  the  condition  of  the  property  by  taking  no 
proceedings  to  obtain  a  receiver,  although  the  mortgage  has 
been  long  due,  and  a  considerable  time  has  elap^d  since  the 
decree  of  foreclosure,  will  operate  to  defeat  his  subsequent 
application.®  The  order  is  sometimes  made  in  the  alterna- 
tive, that  unless  the  possession  is  delivered  up,  or  security 
given,  or  a  deposit  made,  a  receiver  will  be  appointed." 

'  Bank  of  Ogdensburgh  v.  Arnold,  "*  Welch  v.  Henry,  32  Kan.  425. 

5  Paige,  38.     In  this  case  the  entire  ^Hoge??.  Ilollister,  8  Baxt.(Tenn.) 

mortgage  debt  was  not  due,  and  the  533.  Cf.  Callanan  v.  Shaw,  19  Iowa, 

reservation  was  made  in  respect  of  183. 

land  not  necessary  to  be  sold  at  the  *  Cone  v.  Combs,  5  McCrary,  651. 

time.  ''  Frelinghuysen  v.  Colden,  4  Paige, 

•^  24  Miss.  368.  204.     In  this  case  a  bill  to  redeem 

=*  Adair  v.  Wright,  16  Iowa,  385.  was  filed  by  an  insolvent  in  posses- 
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§  536.  In  the  Case  of  Mortgages  of  Corporate  Property. — The 
same  general  rules  apply  to  the  case  of  receivers  of  corpo- 
rate property,  pending  proceedings  to  foreclose  a  mortgage. 
The  courts,  however,  are  somewhat  more  cautious  in  these 
cases,  and  more  disposed  to  insist  upon  full  evidence  of  the 
necessity  of  the  appointment.'  Where  an  application  was 
made  by  trustees  of  an  underlying  mortgage  to  have  rail- 
way .property  covered  by  their  mortgage  turned  over  to 
receivers  appointed  in  a  foreclosure  suit,  the  application 
was  denied  "  for  the  present,"  in  view  of  negotiations  for  the 
sale  of  the  entire  system  under  the  general  mortgage  thereon, 
and  the  court  said  that  when  the  decree  directing  such  sale 
should  be  settled,  then  the  court  would  dispose  of  all  these 
questions  at  once,  instead  of  taking  them  up  one  by  one, 
so  that  no  party  might  suffer  material  wrong."^  A  court  has 
power,  in  a  suit  for  the  foreclosure  of  a  mortgage  upon  the 
property  of  a  corporation,  to  order  its  receiver  to  pay  em- 
ployees of  the  company  in  full  for  services  rendered  within 
six  months  before  his  appointment.^  And  where  a  deed  of 
trust  authorized  the  trustee  to  take  possession  in  certain 
cases,  and  an  occasion  presented  itself  for  the  exercise  of 
this  power,  but  the  trustee  refused  to  take  possession,  al- 
though requested  by  the  bondholders,  a  receiver  was  ap- 
pointed upon  their  application,  and  it  was  held  that  the  relief 
would  be  granted  independently  of  any  question  of  loss  or 
depreciation  of  the  value  of  the  property."  And  where  a  cor- 
poration in  a  quasi  public  nature,  issued  bonds,  which  were 
made  a  lien  on  its  assets,  in  order  to  raise  funds  to  complete 
an  enterprise,  and  all  its  property  was  pledged  for  the 
payment  of  the  principal  and  interest,  the  bonds  were  con- 
sidered so  much  in  the  nature  of  a  mortgage  as  to  author- 

sion,  on  the  ground  that  he  had  not  ^  Central  Trust  Co.  «.  "Wabash,  St. 

been  made  a  party  to  the  foreclos-  Louis  &  Pacific  R.  R.  Co. ,  25  Fed. 

ure  suit,  the  application  being  made  Rep.  693,  695,  696. 

by  the  mortgagee.  ^  Olyphant  v.  St.  Louis  Ore  and 

'  Ruggles  v.   Southern  Minnesota  Steel  Co.,  22  Fed.  Rep.  179,  180. 

R.  R.  Co.,  17  Inter.  Rev.  Rec.  29;  ^  Warner  «.  Rising  Fawn  Iron  Co., 

Keep  «.  Michigan  Lake,  Shore  R.  R.  3  Woods,  514. 
Co.,  6  Chicago  Legal  News,  101. 
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ize  the  appointment  of  a  receiver,  wliere  there  was  a  de- 
fault in  payment  and  the  corporation  was  insolvent  and  the 
property  was  endangered.' 

§  537.  The  Same  Subject  Continued. — An  equitable  mortga- 
gee is  entitled  to  a  receiver  upon  the  same  grounds  which 
justify  the  appointment  in  other  cases  ;  and  where  a  liquida- 
tor has  been  put  into  possession  of  the  corporate  effects,  he 
will  be  made  the  receiver,  unless  there  are  good  grounds  of 
objection.''  And  it  is  no  ground  of  objection  to  the  appoint- 
ment of  a  receiver,  that  there  are  a  large  number  of  mort- 
gagees of  the  property,  and  that  they  are  contented  with  the 
management  of  the  affairs.^  The  receiver  of  corporate 
property,  subject  to  a  mortgage,  represents  all  the  parties  in 
interest.  Thus,  where  the  corporation  went  into  bankruptcy, 
pending  foreclosure  proceedings,  and  a  receiver  was  appoint- 
ed therein,  it  was  held  that  he  represented  the  assignees  in 
bankruptcy,  creditors  and  shareholders,  as  well  as  the  mort- 
gagees, and  that  a  sale  would  not  be  ordered  which  would 
be  hostile  to  their  interests."  Where  an  action  was  pending 
to  subject  a  railroad  to  sale,  for  the  payment  of  its  mort- 
gage debts,  and  the  president  and  directors  of  the  company 
were  ordered  to  continue  in  the  possession  and  management 
of  its  property  of  all  kinds,  under  the  order  of,  and  subject 
to  the  court,  and  to  conduct  and  carry  on  the  business  of 
the  company,  and  to  make  report  to  the  court,  when  requir- 
ed, of  the  condition  of  the  property,  to  the  end  that  such 
orders  might  be  moved  for  as  were  necessary  for  the  pro- 
tection of  the  property  of  the  company,  and  to  the  interest  of 
all  parties  concerned,  it  was  held  that,  by  this  order,  the 
president  and  directors,  and  their  successors  in  office,  were 

'White  Water  Valley  Canal  Co.  Hare,  239;  s.  o.,  17  Jur.  887,  and 

V.  Vallotte,  21  How.  414.  22  L.  J.  1084.     In  this  case  the  ap- 

'  Perry  «.  Oriental  Hotels  Co.,  L.  plicant    represented    one-ninth    of 

R.  5  Ch.  App.  420.   Cf.  Boyle  v.  Bet-  mortgage  debt. 

tw8  Llantwit  Colliery  Co.,  2  L.  R.  ''Sutherland    v.     Lake    Superior 

Ch.  D.  726.  Ship  Canal  Co.  R.  &.  I.  Co.,  9  Nat. 

^Fripp  V.   Bridgewater    Co.,    11  Bank.  Reg.  307. 
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constituted  receivers  of  the  court,  and  that  a  change  of  in- 
cumbent in  the  office  of  receiver  did  not  affect  the  status  of 
claims  against  the  property  arising  during  such  receiver- 
ship.' 

§  538.  In  the  Case  of  Chattel  Mortgages. — A  receiver  may 
be  appointed  in  the  interest  of  a  mortgagee  of  chattels, 
when  they  have  been  seized  under  attachments  issued  in 
favor  of  claims  subsequent  to  the  mortgage.  This  is  done  in 
order  to  prevent  waste  and  loss  pending  the  determination  of 
the  interests  of  all  the  parties.''  One  may  also  be  appointed 
at  the  instance  of  a  judgment  creditor  of  the  mortgagor,  where 
part  of  the  property  has  been  sold  by  the  mortgagee,  and 
the  residue  is  held  as  trustee  for  certain  creditors,  and  the 
mortgagor  is  about  to  dispose  of  it,  where  such  disposition 
is  likely  to  be  to  the  prejudice  of  the  creditor."  But  where 
the  defendants,  in  a  for  closure  suit,  deposit  in  court  a  suf- 
ficient amount  to  secure  the  payment  of  any  judgment  re- 
covered, the  application  will  be  refused  ;*  and,  also,  where  the 
security  is  adequate  and  the  mortgagor  will  give  a  bond,  with 
good  security,  for  the  forthcoming  of  the  property  to  an- 
swer the  decree,  a  receiver  will  not  be  appointed.^  Nor  will 
the  relief  be  granted  at  the  instance  of  the  mortgagor, 
as  long  as  the  debt  is  unpaid,  where  the  property  is  in  the 
possession  of  the  mortgagee,  upon  the  ground  of  apprehen- 
sion that  it  may  possibly  be  transferred  to  a  hona  fide  pur- 
chaser." It  has,  fiirthermore,  been  held,  in  New  York,  that 
the  court  has  no  constitutional  power  to  appoint  a  receiver 
of  chattels  held  by  a  mortgagee  in  possession,  except  in 
case  of  necessity  to  secure  the  rights  of  others,  for  the  rea- 
son that  it  impairs  the  obligation  of  the  contract,  and  the 

'  Ex  parte  Brown,  and  wife,  15  S.  ^  Gouthwaite  •».    Rippon,   8  L.  J 

C.  518,  531.  (N.  S.)  Ch.  139. 

"-  Crow  V.  Red  River  County  Bank,  ^  Welch  «.  Henry,  32  Kan.  425. 

52  Tex.  362.     As  to  when  a  statuto-  ^  ^iniams  «.  Noland,  2  Tenn.  Ch, 

ry  receiver  may  be  appointed,   in  151,  155. 

such  a  case,  in  Iowa,  see  Maish  xi.  ^Bayaud  v.  Fellows,  28  Barb.  451. 


Bird,  59  Iowa,  307. 
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Legislature  cannot  confer  such  authority/  And,  in  a  suit 
by  creditors,  to  set  aside  a  chattel  mortgage,  on  the  ground 
that  it  was  given  with  intent  to  defraud  creditors,  a  receiver 
will  not  be  appointed,  in  the  first  instance,  where  the  fraud 
is  denied,  and  it  is  not  shown  that  the  mortgagee  is  insolvent 
or  irresponsible.'  And  a  judgment  creditor  is  not  entitled 
to  a  receiver,  pending  a  suit  to  enforce  his  lien  against  the 
personal  property  of  the  debtor,  as  against  a  mortgagee  in 
possession,  where  no  fraud  or  improper  conduct  can  be  im- 
puted to  the  latter.' 

§  539.  In  the  Case  of* Equitable  Mortgages. — That  form  of 
lien  known  in  courts  of  equity  a^  an  equitable  mortgage 
gives  rise,  in  a  variety  of  instances  and  under  various  cir- 
cumstances, except  where  the  rights  of  third  parties  inter- 
vene, to  equities  which  warrant  the  appointment  of  a  re- 
ceiver, according  to  the  general  rules  which  govern  in  cases 
of  mortgages  at  law.  Thus,  a  receiver  of  the  rents  and  prof- 
its may  be  appointed,  in  the  interest  of  a  mortgagee,  in  a  suit 
to  foreclose  such  a  mortgage,  where  the  essence  of  the  lien 
consists  of  a  deposit  of  title  deeds  and  an  agreement  to 
execute  a  legal  mortgage.  This  has  been  held  proper  in  the 
case  of  an  equitable  mortgage,  by  tenants  in  common,  all  of 
whom  joined  in  the  deposit,  while  but  one  was  before  the 
court,  he  alone  being  in  possession,  and  in  receipt  of  all  the 
rents.*  And  where  an  annuity  was  so  charged  on  a  benefice 
as  to  create  an  equitable  mortgage,  a  receiver  of  the  income 
was  granted  to  the  annuitant  in  preference  to  later  judgment 
creditors.^     A  receiver,  however,  will  not  be  granted  the 

'  Patten  «.  Accessary  Transit  Co.,  "*  Holmes  v.   Bell,   2  Beav.   298; 

4  Abb.  Pr.  235;  s.  o.,  13  Plow.  Pr.  Aberdeen  «.   Chitty,    3  Younge   & 

502.  Coll.  379.     In  the  last  case  the  ap- 

2  Rheinstein  v.  Bixby,  92  N.  C.  pointment  was  made  before  answer. 
307.  Cf.  Shakel  v.  Duke  of  Marlborough, 

3  Furlong  v.  Edwards,  3  Md.  99.  4  Madd.  463— which  was  an  action 
In  this  case  the  mortgagor  was  in  for  specific  performance  of  an  agree- 
possossion  as  agent  of  the  mortga-  ment  to  execute  a  mortgage. 

gee  and  was  selling  the  property  to        ^  Battersby  v.  Homan,  2  Ir.  Ch. 
satisfy  the  latter's  claims.  (N.  S.)  232. 
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holders  of  bonds  and  obligations,. issued  by  municipal  offi- 
cers for  the  purpose  of  raising  funds  for  public  improve- 
ments under  an  act  of  Parliament  authorizing  them  to  levy 
rates  and  assessments,  and  to  borrow  money  on  the  security 
thereof,  for  that  purpose,  when  there  has  been  no  default  in 
the  payment  either  of  principal  or  interest.'  The  rights  of 
a  junior  mortgagee  to  a  receiver,  on  the  theory  of  the  Eng- 
lish courts  that  all  mortgages  subsequent  to  the  first  are 
equitable,  will  be  considered  when  treating  of  the  rights  of 
junior  mortgagees.^ 

§  540.  In  the  Case  of  Mortgages  of  Leaseholds. — A  receiver 
may  be  appointed  in  a  suit  to  foreclose  a  mortgage  upon  a 
leasehold,  as  well  as  if  the  estate,  or  interest,  were  a  fee. 
This  relief,  in  cases  of  this  nature,  is  considered  peculiarly 
appropriate,  inasmuch  as  such  security,  from  the  nature  of 
the  estate,  is  chiefly  valuable  for  the  income,  and  because 
this  might  be  purposely  depreciated,  if  not  wholly  lost,  by  a 
protracted  litigation.  •  But,  in  order  to  obtain  the  appoint- 
"ment,  the  same  proofs  of  inadequacy  and  insolvency,  or  irre- 
sponsibility, must  be  shown,  as  are  required,  in  general,  in 
other  cases.^  And  where  a  junior  mortgagee  was,  upon  his 
own  application,  appointed  a  receiver  of  the  rents  and  profits, 
and  subsequently  a  prior  mortgagee  foreclosed  his  mort- 
gage, after  which  the  accounts  of  such  receiver  were  settled 
by  directing  him  to  pay  out  certain  amounts,  and  to  pay  the 
remainder  of  the  fund  to  the  prior  mortgagee,  this,  on  appeal, 
was  held  error,  since  the  receivership  was  instituted  for  the 
benefit  of  the  junior  mortgagee  only,  and  upon  the  further 
ground  that,  until  the  prior  mortgagee  applied  for,  and  ob- 
tained a  receiver  for  his  own  benefit,  which  receivership  * 
would  supersede  the  first,  he  had  no  right  to  the  rents  any 
more  than  if  the  mortgagor  had  collected  them.* 

'  Preston  v.  Corporation  of  Great  In  the  latter  case  the  receiver  was 

Yarmouth,  L.  R.,  7  Ch.  Ap.  655.  appointed  before  process,  it  being 

2  See  upon  this  point,  Meaden  v.  shown  that  the  landlord  threatened 
Sealey,  8  Hare  Ch.  620.  an  eviction  for  the  non-payment  of 

3  Astor  v.  Turner,  3  Barb.  444 ;  the  rent. 

Barrett  v.  Mitchell,  5  Jr.  Eq.  501.        "Ranney  v.  Peyser,  83  N.  Y.  1. 
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§  541.  Effect  of  Agreements  Between  Mortgagor  and  Mort- 
gagee.— It  is  becoming  somewhat  usual  to  insert  in  the  mort- 
gage an  agreement,  or  covenant,  to  the  effect  that,  upon  cer- 
tain specified  contingencies,  such  as  default  in  the  payment 
of  interest,  taxes,  assessments  and  the  like,  within  a  certain 
period,  the  mortagee  shall  have  power  to  move  for  the  ap- 
pointment of  a  receiver  of  the  rents  and  profits  of  the  mort- 
gaged premises.  This  course  has  been  adopted  to  such  an 
extent  in  England  that  it  has  been  deemed  a  proper  subject 
for  legislative  control ;'  and  the  statute  which  has  there  been 
enacted,  prescribes  with  much  precision,  the  cases  in  which 
a  receiver  may  be  appointed,  and  defines  his  powers  and 
deities."  It  has  been  held,  in  New  York,  no  defense  to  an 
application  for  the  appointment  of  such  a  receiver,  to  allege, 
upon  information  and  belief,  that  the  mortgage  was  usurious." 
In  the  case  of  such  an  appointment,  it  has  been  held  that 
the  receiver  takes  possession  as  agent  of  the  mortgagor, 
not  of  mortgagee,*  and  if  the  mortgagor  is  in  possession  and 
attorns  to  the  receiver,  he  becomes  the  tenant  of  the  latter.' 
Under  the  English  statute,  the  receiver  holds  as  the  agent 
of  the  person  entitled  to  the  property  subject  to  the  charge, 
who  is  solely  responsible  for  his  acts  or  defaults,  unless  it 
is  otherwise  provided."  A  receiver  will  not  be  appointed  in 
a  foreclosure  suit  where  the  mortgage  provides  that  the 
mortgagor  shall  retain  possession  until  foreclosure,  when 
the  appointment  is  not  necessary  for  the  preservation  of  the 
property ;'  nor  where  the  mortgagee  became  the  purchaser 
at  a  sale,  under  a  power  of  sale  contained  in  the  mortgage, 
where  he  brings  a  suit  to  remove  certain  clouds  upon  the 
title  and  to  for  a  confirmation  of  the  sale,  inasmuch  as  he 
has  a  remedy  at  law  to  recover  the  possession." 

'  Stat.  23  &  24  Vict.  ch.  145.    100  *  Law  v.  Glenn,  mpra. 

Eng.  Stat,  at  Largo,  782.  *.  Joflfreys  v.  Dickson,  supra. 

-  For  cases  before  the  statute,  see  ^  See  §  18  of  the  statute. 

Jolly  V.  Arbuthnot,  4  DeG.  &  J.  224 ;  •>  Chadbourn  v.  Henderson,  2  Bax- 

Jeffreys  v.  Dickson,  L.  R.,  1  Ch.  Ap,  ter,  460. 

183 ;  Law  V.  Glenn,  2  Id.  G34.  ^  McLean  v.  Bresley's  Administra- 

3  Knickerbocker    Life    Insurance  tor,  56  Ala.  211. 
Co.  V.  Hill,  5  Thomp.  &  C.  694. 
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§  542.  When  Receivers  will  be  Appointed  as  Against  a  Mort- 
gagee.— There  is  an  early  English  case  in  which  a  receiver 
was  appointed  upon  the  application  of  one  of  several  mort- 
gagors, in  order  to  keep  down  the  interest  on  the  mortgage, 
and  this  was  done  in  the  face  of  opposition  by  the  mort- 
gagee, who  had  not  taken  possession  of  the  premises.'  But 
an  application  made  by  a  judgment  creditor  of  an  adjudged 
bankrupt  was  refused,  where  a  junior  mortgagee  was  in  pos- 
session.'* To  authorize  a  court  to  interfere  with  a  mortga- 
gee in  possession,  there  must  exist  some  equitable  ground, 
such  as  fraud  or  imminent  danger  to  the  property,  or  the 
commission  of  waste ;  and  where  all  the  mortgagee's  doingg 
are  within  the  scope  of  his  powers,  a  receiver  will  not  be 
appointed.^  Thus,  where  the  trustee,  under  a  mortgage 
given  to  secure  creditors,  entered  into  the  possession,  and 
was  selling  the  property  and  applying  the  proceeds  in  liq- 
uidation, a  receiver  was  refused  upon  the  motion  of  the 
creditors,  no  fraud  or  improper  conduct  being  charged.* 
And  where  a  judgment  creditor  of  the  mortgagor  has  had  a 
receiver  appointed,  in  aid  of  his  judgment,  the  mortgagee 
may  come  in  and  have  the  receivership  extended  in  favor  of 
himself,  upon  showing  the  inadequacy  of  his  security.^  But 
a  receiver  will  not  be  appointed  as  against  a  mortgagee  in 
possession,  provided  he  will  swear  that  something  remains 
due  him.- 

§  543.  The  Mortgagee  as  the  Receiver. — The  powers  and 
duties  of  a  mortgagee,  who  has  been  appointed  receiver  of 
the  mortgaged  property,  are  set  forth  in  the  opinion  in  the 
case  of   Bolles  v.  Duff,^   as  follows: — "By  accepting  the 

'  Newman  «.  Newman,  cited  in  2  ^  Furlong  •».  Edwards,  3  Md.  99. 

Bro.  C.  C.  92,  (note  6).    Cf.  Mainv.  In  this  case  the  mortgage  covered 

Ginthert,  92  Irid.  180.  personal  property  only. 

-  liyan  v.  Lefroy,  3  Ir.  Ch.  (N.  S.)  ^  Trye  v.  Earl  of  Aldborough,  1  Ir. 

351.  Ch.  (N.  S.)  666. 

^Bolles  v.  Duff,  35  How.  Pr.  481,  s  Qumn  v.   Brittain,  3  Edw.  Ch. 

483 ;  Boston  &  P.  R.  R.  Co.  i).  New  314. 

York  &  New  England  R.  R.  Co.,  '  54  Barb.  315. 
12  R.  I.  220. 
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office  or  position  of  receiver,  lie  must  be  deemed  to  have 
assumed  the  duties  and  responsibilities  of  a  receiver,  un- 
qualified or  unmodified  by  the  fact  or  circumstance  that  he 
has  been  declared  to  be  a  mortgagee  in  possession,  or  by 
the  fact  or  circumstance  that  he  claimed  the  decree  [ap- 
pointing him]  to  be  erroneous,  and  that  he  was,  and  finally 
might  be  held  to  be,  the  absolute  owner.  His  relations, 
claims  and  interest,  as  to  the  property,  might  have  been,  and 
probably  were,  urged  against  the  fitness  of  his  appointment 
as  receiver ;  but  having  been  appointed,  and  having  accept- 
ed, such  relations,  claims  and  interest  must  not  be  permit- 
ted to  interfere  with  his  duties  as  receiver,  or  with  the  pur- 
pose or  interests  for  which  he  was  appointed.  .  .  .  His 
duty  as  receiver  clearly  was  to  increase  the  surplus  beyond 
what  should  be  found  due  him  as  mortgagee,  by  getting  as 
large  a  rental  as  he  could  for  the  trust  property  ;  and  on  his 
application  to  the  court,  as  receiver,  for  authority  to  lease, 
it  was  his  duty  to  lay  before  the  court  all  the  information  he 
had,  or  could,  with  reasonable  diligence,  have  acquired,  as 
to  the  situation  and  value  of  the  trust  property."  It  has 
been  held  in  England,  that  where  a  mortgagee  has  been  ap- 
pointed receiver,  he  is  not  entitled  to  any  compensation  for 
the  performance  of  his  duties.'  In  an  English  case,  where 
the  Court  of  Chancery  appointed  a  mortgagee  the  receiver ' 
of  the  mortgaged  premises,  which  were  situated  in  the  West 
Indies,  it  did  not  require  him  to  give  security.' 

§  544.  When  a  Receiver  will  be  Appointed  after  the  Decree. — 
The  court  will  appoint  a  receiver  even  after  the  decree  of  fore- 
closure, upon  proof  that  the  interest  of  all  the  parties  will  be 
promoted."    The  mortgagor  who  is  out  of  possession,  cannot 

'  Langstaffe  v.  Fenwick,  10  Ves.  lected  rents,  it  being  hold  that  he 

405 ;  Scott  V.  Brest,  2  T.  R.  238.     It  was  entitled  to  all  he  collected, 

should  seem  that  a  contrary  rule  was  *  Davis  v.  Barrett,  13  L.  J.  (N.  S.) 

laid  down  in  Ranney  «.  Peyser,  83  Ch.  304. 

N.  Y.  1,  where  the  mortgage  covered  ^  Connelly  v.  Dickson,  76  Ind.  440. 

a  leasehold,  and  the  mortgagee  went  In  this  case  the  receivership  existed 

into  possession  as  receiver  and  col-  during  the  year  allowed  for  redemp- 
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object  to  tlie  appointment  on  tlie  ground  that  those  in  pos- 
session have  not  been  made  defendants,  and  have  not  been 
notified  of  the  proceedings.'  The  necessity  for  snch  an  ap- 
pointment, by  reason  of  the  inadequacy  of  the  security,  may 
not  appear  until  a  sale  has  been  made  and  the  amount  due 
on  the  bond  has  been  determined.  And  where  the  mortga- 
gor is  entitled  to  the  possession  until  the  end  of  the  period 
of  redemption,  if,  in  addition  to  the  inadequacy  of  the  se- 
curity, he  acts  in  bad  faith  and  with  fraudulent  intent,  a 
receiver  will  be  appointed.^  And  the  same  rule  obtains 
where  the  principal  and  interest  remain  unpaid  and  the 
mortgagor,  who  is  insolvent,  allows  the  property  to  be  sold 
for  taxes.'  So,  also,  a  receiver  was  allowed  to  the  mortga- 
gee, where  the  mortgagor  had  obtained  an  injunction  against 
the  sale  until  certain  counter  claims  could  be  passed  upon, 
and  the  sum  really  due  ascertained.  Such  a  receiver  will  be 
empowered  to  take  charge  of  the  property  and  to  secure  the 
rents  and  profits,  provided  these  are  in  danger  of  being  lost 
in  the  meantime.*  Again,  a  receiver  was  appointed  where 
there  was  danger  that  a  tenant,  who  had  been  in  possession 
for  more  than  nineteen  years,  and  had  not  been  made  a 
a  party,  was  contemplating  setting  up  an  adverse  possession 
of  twenty  years. ^  And  where,  pending  an  appeal,  the  mort- 
gagor died  and  the  rents  were  misappropriated,  and  the 
property  had  been  sold  for  taxes,  a  receiver  was  appointed, 
the  security  being  inadequate ;"  and  also,  where  the  appeal 
was  taken  in  forma  pauperis.''  But  a  receiver  will  not  be 
appointed  pending  an  appeal  from  a  final  decree  of  foreclo- 

tion.     A  contrary  principle  was  held  -i  Oldham  ?j.  First  National  Bank 

under  a  particular  statute  in  Sheeks  of  Wilmington,  84  N.  C.  304 ;  War- 

«.   Klotz,   84  Ind.   471,   where  the  wick  v.  Hammell,  32  N.  J.  Eq.  427. 

mortgagor  remained  in  possession.  ^  Thomas  v.  Davies,  11  Beav.  29. 

Cf.  White  V.  Griggs,  54  Iowa,  650.  Cf.  Hackett  «.  Snow,  10  Ir.  Eq.  220. 

'  Smith  «.  Tiffany,  13  Hun,  671.  ^  Brinkman  v.  Ritzinger,  82  Ind. 

Cf.  Wall  Street  Fire  Insurance  Co.  358.     Cf.  Bank  of  Utica  'c.  French, 

«.  Loud,  20  How.  Pr.  95.  3  Barb.  Ch.  293. 

■^  Haas  «.  Chicago  Building  Society,  ^  Bidwell  v.  Paul,  5  Baxt.  (Tenn.) 

89  111.  498.  693. 


Schreiber  v.  Carey,  48  Wis. 
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sure  of  a  deed  of  trust,  where  the  appointment  will  deprive 
the  defendants  of  the  statutory  homestead  allowance.'  And 
where  the  property  is  kept  in  good  condition  and  the  appeal 
bond  affords  adequate  security,  the  relief  vvill  be  refused." 

§  545.  The  Same  Subject  Continued. — But  there  is  no  error 
in  continuing  a  receiver  after  a  final  decree,  properly  appoint- 
ed in  a  foreclosure  suit,  upon  the  application  of  a  junior  mort- 
gagee, whose  debt  is  not  due  but  who  has  filed  a  counter 
claim  setting  up  his  demand,  where  he  shows  that  the  prop- 
erty is  indivisible  and  the  debtor  is  insolvent,  and  that  the 
property  has  been  sold  for  taxes,  and  is  less  in  value  than 
the  amount  of  the  incumbrances.^  Laches,  acquiesecence 
and  delay  on  the  part  of  the  mortgagee  in  applying  for  a 
receiver,  may,  upon  equitable  grounds,  defeat  his  claim  to 
the  relief,  as  where  the  mortgage  has  remained  due  for  a 
long  time  before  the  proceedings  to  foreclose  are  commenced, 
and  a  long  delay  occurs  between  the  decree  of  foreclosure 
and  the  sale.*  And  a  receiver  may  be  refused  in  a  suit  to 
redeem  where  there  is  no  prayer  for  such  relief  in  the  bill, 
and  the  mortgagor  has  not  been  notified ;'  but  the  prayer  for 
a  receiver  need  not  be  made  in  the  original  bill."  And 
where  a  bill  to  redeem  was  filed  by  one  in  possession,  who 
was  proved  to  be  insolvent,  on  the  ground  that  he  had 
not  been  made  a  party  to  the  foreclosure  proceedings,  an 
alternative  order  was  made,  upon  the  application  of  the  pur- 
chaser, appointing  a  receiver  pending  the  litigation,  unless 
the  complainant  should  elect  to  deliver  up  the  possession,  or 
give  security  for  the  rents  and  profits,  or  pay  into  court  the 
mortgage  money  admitted  to  be  due.''     But  where  the  prop- 

1  Hoge  V.  Hollister,  8  Baxt.  (Tenn. )  ^  Cone  v.  Combs,  5  McCrary,  651. 
533.  Cf.  Callanan  v.  Shaw,  19  « Barlow  v.  Gains,  8  Boav.  329. 
Iowa,  183,  as  to  a  receiver  of  a  Cf.  Malcolm  v.  Montgomery,  2  Moll, 
homestead,  under  the  Iowa  statute.  500. 

2  Adair  v.  Wright,  10  Iowa,  385.  «  Connelly  v.  Dickson,  76  Ind.  440. 
,  3  Buchanan  v.  Berkshire  Life  In-  "'  Frelinghuysen  v.  Golden,  4  Paige, 
8uranceCo.,96Ind.  510.    Cy.  Wash-  204. 

Ington  Life  Insurance  Co.  v.  Fleis- 
chauer,  10  Hun,  117. 
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erty  was  ample  security,  and  the  insolvency  of  tlie  complain- 
ant was  denied,  and  he  claimed  possession  under  title,  a  re- 
ceiver was  refused.^  Where  a  receiver  of  the  rents  and 
profits  is  appointed  during  the  year  allowed  for  redemption, 
the  amount  collected  is  to  be  paid  to  the  party  redeeming, 
if  any,  otherwise  to  the  purchaser.'' 

§  546.  Of  the  Discharge  of  the  Receiver  Upon  Redemption. — 
A  mortgagor  has  an  undoubted  right,  at  any  time  before  a 
sale  of  the  property  under  foreclosure  has  been  perfected, 
to  come  forward  and  demand  that  the  proceedings  be  dis- 
missed and  a  receiver,  if  any  have  been  appointed,  be  dis- 
charged ;  but  he  must,  at  the  same  time,  offer  to  pay  the 
mortgage  debt,  together  with  all  interest  and  other  charges 
unpaid,  and  costs.  This  right  is  an  absolute  one  and  does 
not  depend  upon  an  exercise  of  the  discretion  of  the  court. 
In  the  opinion  in  the  case  of  the  Milwaukie  &  Minnesota 
Railroad  Company  v.  Soutter,^  the  court,  in  deciding  an  ap- 
peal from  an  order  refusing  to  discharge  the  receiver, 
said  : — "  "While  the  parties  to  this  suit  were  fiercely  litigating 
the  amount  of  the  mortgage  debt,  and  questions  of  fraud  in 
the  origin  of  that  debt,  the  appointment  or  the  discharge  of  a 
.receiver  for  the  mortgaged  property,  very  properly  belonged 
to  the  discretion  of  the  court  in  which  the  litigation  is 
pending.  But  when  those  questions  had  been  passed  upon 
by  the  Circuit  Court,  and  by  this  court  also,  on  appeal,  and 
the  amount  of  the  debt  definitely  fixed  by  this  court,  the 
right  of  the  defendant  to  pay  that  sum  and  have  a  restora- 
tion of  his  property  by  discharge  of  the  receiver  is  clear, 
and  does  not  depend  on  the  discretion  of  the  Circuit  Court. 
It  is  a  right  which  the  party  can  claim ;  and,  if  he  shows 
himself  entitled  to  it  on  the  facts  in  the  record,  there  is  no 
discretion  in  the  court  to  withhold  it.  A  refusal  is  error — 
judicial  error — which  this  court  is  bound  to  correct  when  the 

^  Jenkins  v.  Hinman,  5  Paige,  ^  Travelers  Ins.  Co.  «.  Brouse,  83 
309.  Ind.  62. 

3  2  Wall.  510. 
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matter  is  fairly  before  it."  Money  in  the  hands  of  a  re- 
ceiver, upon  his  discharge  in  this  manner,  belongs  to  the  per- 
son who  was  in  possession  when  the  receiver  was  appointed.' 
And  when,  upon  the  discharge  of  a  receiver  and  the  discontin- 
ance  of  the  suit  by  such  payment,  the  plaintiff's  right  of  action 
is  ended,  and  the  rights  of  the  other  parties  are  determined." 

II. 

As  Between  First  and  Junior  Mortgagee. 

§  547.  Of  a  Receiver  for  a  Junior  Mortgagee,  the  First  Mort- 
gagee not  Being  in  Possession. — According  to  the  strict  common 
law  theory  of  a  mortgage,  the  mortgagee  .takes  an  estate 
subject  to  defeat  upon  the  payment  of  the  principal  and  in- 
terest when  due ;  in  default  of  payment,  the  estate  becomes 
absolute  and  the  mortgagee  is  entitled  to  possession,  which 
he  may  obtain  either  by  entry  or  ejectment.  In  equity,  the 
harshness"  of  this  rule  is  tempered  by  conferring  upon  the 
mortgagor,  for  a  fixed  time  after  default,  the  right  of  redemp- 
tion. Accordingly,  if  the  mortgagor  had  executed  a  second 
or  other  subsequent  incumbrance,  such  later  incumbrances 
were  treated  as  equitable  mortgages — a  sort  of  lien  cogniz- 
able only  in  a  court  of  equity.  This  gave  to  the  mortgagees 
under  second  mortgages,  the  right  to  call  upon  the  Chancel- 
lor for  aid,  whenever  their  security  was  endangered  by  acts 
or  defaults,  either  of  the  elder  mortgagees  or  the  mortgagor. 
The  rule  was,  therefore,  well  established,  that,  until  the  first 
mortgagee  took  possession,  equity  could  interfere,  in  aid  of 
subsequent  incumbrancers,  and  appoint  a  receiver.^ 

§  548.  The  Same  Subject  Continued.— At  first,  it  was  held, 
that  this  could  not  be  done  without  the  consent  of  the  first 
mortgagee,  because  the  court  could  not  prevent  the  first 
mortgagee  from  bringing  an  ejectment  against  the  receiver  as 

'Paynterw.  Carew,  1  Kay's  Rep.  ^  Bryan  n.  Cormick,  1  Cox,  422; 
appendix,  xxxvi.  Dalmer  «.   Dashwood,  2  Id.   378  ; 

*  Davis  ®.  Duke  of  Marlborough,  1     Tanfleld  ®.  Irvine,  2  Russ.  149. 
Swanst.  74;  8.  o.,  2  Id.  113;  Paynter 
«.  Carew,  supra. 
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soon  as  he  was  appointed.'  But  this  was  subsequently  mod- 
ified, inasmuch  as  there  was  no  reason,  if  the  first  mortgagee 
had  not  taken  possession,  why  the  court  should  not  appoint 
a  receiver  of  the  estate,  the  appointment  being  made  with- 
out prejudice  to  his  rights.  If  the  mortgagee  was  not  be- 
fore the  court  in  the  proceeding  for  the  appointment  of  the 
receiver,  he  might  apply  for  leave  to  bring  ejectment,  which 
was  granted  as  of  course.''  The  only  way  in  which  the 
mortgagee  can  prevent  the  appointment,  is  by  taking  pos- 
session.^ Such  a  receiver,  appointed  at  the  instance  of  a 
junior  mortgagee,  is  entitled  to  collect  the  rents  and  profits 
until  some  prior  incumbrancer  takes  possession,  or  obtains 
a  receiver  in  aid  of  his  own  suit."  One  court  will  not  inter- 
fere with  the  possession  of  a  receiver  appointed  by  another 
court  having  jurisdiction,  if  he  be  in  actual  possession  of 
the  property ;  and  a  question  which  is  pending  in  one  court 
of  competent  jurisdiction,  cannot  be  raised  and  litigated  in " 
another  court ;  much  less  can  one  court  assume  to  take  pos- 
session of  and  administer  property  which  is  in  the  posses- 
session  of  another  court  and  in  course  of  administration  by 
it.^  The  relief  may  be  granted  where  the  mortgagor  has  not 
been  served  with  process  and  is  beyond  the  jurisdiction  of 
the  court,  where  the  urgency  for  the  exercise  of  the  power 
is  great,  although  the  general  rule  is  not  to  make  it  until  the 
merits  of  the  case  are  disclosed  either  by  answer  or  default." 

§  549.      Of  Receivers  in  Foreclosures  by  Junior  Mortgagees. — A 

'  Phipps  V.  Bishop  of  Bath,  Dick,  gee  was  made  a  party.     Howell  v. 

608.  Ripley,  10  Paige,  43  ;  Post  v.  Dorr, 

2  Bryan  v.  Cormick,  1  Cox,  422  ;  4  Edw.  412 ;  Sanders  v.  Lord  Lisle, 

Dalmer  v.    Dashwood,   2  Id.    378 ;  Ir.  Rep.  4  Eq.  43. 

Davis  V.   Duke  of  Marlborough,   2  » Young  v.  Montgomery  &  Eufaula 

Swanst.  108,  113.  R.  R.  Co.  2  Woods,  606,  618. 

2  Silver  v.  Bishop  of  Norwich,  3  « Tanfield  v.  Irvine,  2  Russ.  149. 

Swans.  112,  note.  This  case  was  before  the  High  Court 

^Washington  Life  Insurance  Co.  of  Chancery,  a  contrary  decision  by 

V.  Fleischauer,  10  Hun,  117.    In  this    a  Vice  Chancellor  is  reported.     

case    the    appointment  was    made  v.  Chad  wick,  4  L.  J.  Ch.  67.     Cf. 

pending  a  suit  to  foreclose  a  first  Dowling  •«.  Hudson,  14Beav.  423. 
mortgage,  to  which  the  junior  mort- 
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receiver  may  be  appointed  in  a  suit  brought  by  a  junior 
mortgagee  against  the  mortgagor  and  a  senior  mortgagee  for 
foreclosure,  and  seeking  to  compel  such  senior  mortgagee  to 
resort,  in  the  first  place,  to  other  property  held  by  him  as 
security  for  the  same  debt,  and  such  an  appointment  may  be 
made  on  the  joint  application  of  such  mortgagees.'  And 
where  a  final  decree  has  been  obtained,  a  receiver  may  be  ap- 
pointed, where  some  third  party  delays  the  sale,  pending  the 
determination  of  the  claims  set  up  by  such  third  i)arty,  pro- 
vided the  other  conditions  of  insufficiency  of  security  and 
insolvency,  and  such  others  as  the  local  law  requires  before 
making  an  appointment,  are  shown  to  exist."  But  the  appli- 
cation may  be  refused  where  the  rents  and  profits  are  being 
applied  to  keep  down  the  taxes  and  in  care  of  the  property, 
and  the  elder  incumbrancers  are  satisfied  with  the  mana;^e- 
ment  notwithstanding  that  the  security  is  inadequate."  And 
where  a  motion  was  made  on  behalf  of  certain  incumbran- 
cers in  a  pending  suit,  brought  against  the  grantor  of  the  in- 
cumbrance by  a  junior  incumbrancer,  that  a  receiver,  ap- 
pointed therein,  should  pay  over  to  them  the  amount  due 
thereon  out  of  the  rents  and  profits  collected  subsequent  to 
the  entry  of  the  order,  the  motion  was  denied ;  the  court  say- 
ing : — "  The  proper  course  for  an  incumbrancer  to  take  who 
seeks  to  have  a  receiver,  already  appointed,  extended  to  the 
payment  of  his  incumbrance,  is  to  file  a  bill  for  that  pur- 
pose. Untn  an  order  is  made  extending  a  receiver,  the  in- 
cumbrancer, who  has  appointed  the  receiver,  is  entitled  to 
have  the  rents  applied  in  payment  of  his  demand,  irrespec- 
tive of  its  priority,  as  being  realized  by  his  superior  dili- 
gence, but  when  once  the  receiver  is  extended,  then  the  rents 
must  be  applied  according  to  the  priorities  of  the  incum- 
brances. .  .  .  There  are  many  cases  where  it  is  for  the 
benefit  of  all  parties  that  a  receiver  should  pay  periodical 
charges  aff'ecting  the  estate  which  are  undoubtedly  para- 

'  Ilenshaw  v.   Wells,   9  Humph.        ^  Myton  v.   Davenport,  51  Iowa, 
(Tenn.)  568.  •       583. 

''Warwick  v.  Hammell,  32  N.  J. 
Eq.  427. 
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mount,  .  .  .  and  where,  in  order  to  save  expenses,  or- 
ders liave  been  made  for  payment  by  the  receiver,  but  this 
is  never  done  against  the  will  of  the  persons  at  whose  suit 
the  receiver  has  been  appointed.'" 

§  550.  The  Rule  where  the  First  Mortgagee  is  in  Possession. — 
The  common  law  rule  defining  the  rights  of  junior  and  senior 
mortgagees,  where  the  first  mortgagee  is  in  possession,  was 
early  stated  by  Lord  Eldon,  as  follows  : — "  If  a  man  has  a 
legal  mortgage,  he  cannot  have  a  receiver  appointed ;  he 
has  nothing  to  do  but  to  take  possession.  If  he  has  only  an 
equitable  mortgage,  that  is,  if  there  is  a  prior  mortgagee, 
then,  if  the  prior  mortgagee  is  not  in  possession,  the  other 
may  have  a  receiver  without  prejudice  to  his  taking  posses- 
sion ;  but,  if  he  is  in  possession,  you  cannot  come  here  for 
a  receiver ;  you  must  redeem  him,  and  then  in  taking  the 
accounts,  he  will  not  be  allowed  any  sums  that  he  may  have 
paid  over  to  the  mortgagor  after  notice  of  the  subsequent 
incumbrance.'"'  So  long  as  anything  is  due,  in  one  case  it 
was  said,  if  even  a  sixpence  is  due,  the  receiver  will  be 
refused,^  and  the  question  whether  anything  is  due  can  not 
be  tried  on  motion.*  But  it  should  clearly  appear  that 
something  is  due,  and  if  the  accounts  of  the  mortgagee  are 
so  incomplete  that  he  cannot  determine  definitely,  whether  or 
not  anything  is  due,  the  court  will  allow  the  motion  to  stand 
over  in  order  to  allow  him  to  find  out  the  amount,  and  if  he 
fail  to  show  any,  the  court  may  assume  that  nothing  is  due 
and  act  accordingly.^  And  where  a  third  mortgagee  took 
possession  and  retained  it  for  many  years,  and  received  a 

^  Sanders  v.  Lord  Lisle,  Ir.  Rep.  4  R.  Co.  v.  New  York  &  N.  E.  R.  R. 

Eq.  43.  Co.,  12  R.  I.  220;  Norway  v.  Rowe, 

2  Berney  v.  Sewell,  1  Jac.  &  W.  19  Yes.  144. 

647.    Ace.  Rowe  v.  Wood,  2  Id.  553  :  ^  Chambers  v.  Goldwin,   cited  in 

Hiles  v.  Moore,  15  Beav.  175  ;  Cod-  13  Ves.  377.   See  also  the  cases  cited 

rington  v.   Parker,    16    Ves.    469  ;  in  the  preceding  note. 

Faulkner  v.  Daniel,  10  L.  J.  (N.S.)  '^  Rowe  v.  Wood,  2  Jac.  &  W.  553; 

Ch.  33  ;    Quinn  v.  Brittain,  3  Edw.  Quinn  v.  Brittain,  3  Edw.  Chan.  314. 

Ch.   314;   Bolles  v.   Duff,  35  How.  ^Codrington  v.   Parker,   16  Ves. 

Pr.  481 ;    Boston  &  Providence  R.  469. 
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considerable  sum  from  tlie  premises,  and  then  bought  up  a 
first  mortgage  with  a  view  of  shutting  out  a  second,  a  re- 
ceiver was  appointed  upon  the  application  of  the  second  mort- 
gagee, where  such  mortgagee  in  possession  could  not  satis- 
factorily show  that  anything  remained  due  on  the  first  mort- 
gage.' But  where  the  priority  of  the  lien  of  the  first  mort- 
gagee in  possession  is  contested  by  other  incumbrances,  the 
court  may  refuse  to  interfere  where  it  is  not  shown  that  he 
is  insolvent  or  unable  to  answer  for  any  damages  in  case  the 
priority  of  his  lien  is  successfully  contested.^  The  appoint- 
ment can  not  be  defeated  merely  by  the  tenant  in  posses- 
sion showing  that  he  has  purchased  part  of  the  complain- 
ant's mortgage,  where  he  is  in  possession  only  of  a  part  of 
the  premises,  the  rent  of  which  is  equal  to  the  interest  he  is 
entitled  to  receive  upon  his  mortgage.^  If  the  subsequent 
mortgagee  insists  on  obtaining  possession,  he  can  only  do 
so  by  redeeming  from  the  mortgagee  in  possession — that 
is,  by  paying  off  the  earlier  incumbrance ;  and  such  a  course 
may  be  necessary  where  the  income  of  the  premises  is  not 
applied  to  the  reduction  of  the  principal  and  interest  of  the 
mortgage  debt." 

§  551.  The  Rule  in  New  Jersey. — In  New  Jersey  it  is  held 
that,  if  the  owner  of  real  property  assigns  the  rents  and 
profits  thereof  for  the  better  securing  of  a  junior  incum- 
brancer, the  court  will  not  aid  a  senior  mortgagee,  on  a  bill 
to  foreclose,  by  appointing  a  receiver  of  such  rents  and 
profits.^  This  is  the  general  rule  in  that  State  concerning 
the  appointment  of  receivers  in  foreclosure  suits.  The 
Chancellor,  in  the  opinion,  said  : — "  I  have  uniformly  denied 
applications  to  appoint  a  receiver  of  rents  made  on  filing 
foreclosure  bills.  I  have  considered  that  the  mortgagor  is 
entitled  to  the  rents  while  he  is  in  possession  by  his  tenants. 

'  Hiles  v.  Moore,  15  Beav.  175.  *  Trenton  Banking  Co.  v.  Wood- 

^  Trenton  Banking  Co.  v.  Wood-  ruff,  supra  ;  Bemey  v.  Sewell,  1  Jac. 

ruff,  3  N.  J.  Eq.  210.  &  W.  647. 

3  Archdeacon  v.  Bowes,  3  Anstr.  ^  -Qq^i  ^_  Schermier,  6  N.  J.  Eq. 

752.  154. 
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I  am  satisfied  that  the  contrary  practice  was  inconsistent 
with  what  is  now  well  understood  to  be  the  nature  of  the 
mortgage,  and  led  to  great  oppression.  .  .  .  Schermier 
would  not  have  been  restrained  from  collecting  the  rents ; 
and,  he  having  assigned  them  to  Ballentine  and  authorized 
him  to  collect  them  and  apply  them  as  payments  on  his 
mortgage,  I  see  no  reason  why  Ballentine  should  not  be  per- 
mitted to  collect  them.'" 

§  552.  Of  Receivers  in  Aid  of  Subsequent  Equitable  Incum- 
brancers.— The  general  rule  that  a  receiver  will  not  be  ap- 
pointed in  favor  of  one  incumbrancer  in  such  a  way  as  to 
affect  the  prior  rights  of  another,  or  others,  applies  to  equit- 
able incumbrancers  and  creditors,  as  well  as  to  the  case  of 
mortgagees  at  law.  A  court  will  appoint  a  receiver  of  prop- 
erty in  favor  of  equitable  creditors,  although  a  legal  credi- 
itor  might  obtain  execution  against  it.  The  appointment  is 
always  made  without  prejudice  to  prior  vested  rights ;  and 
where  all  the  incumbrancers  have  equitable  liens  a  reference 
may  be  directed  in  order  to  determine  such  priorities ;  if 
legal  they  are  to  be  remitted  to  a  court  of  law.''  But  the 
appointment  of  a  receiver  is  for  the  benefit  of  incumbran- 
cers only  as  far  as  declared  to  be  for  their  benefit,  and  as 
they  choose  to  avail  themselves  of  it ;  accordingly,  a  mort- 
gagee of  a  term  is  not  entitled  to  a  retrospective  account  of 
the  rents  and  profits  in  the  hands  of  a  receiver  appointed  in 
favor  of  others.'  A  receiver  may  be  appointed  in  the  inter- 
est of  annuitants  whose  annuities  are  a  charge  upon  real 
property  where  the  property  is  covered  by  mortgages,  pro- 
vided the  -mortgagees  are  not  in  possession.* 

§  553.  Extension  of  the  Rule. — The  rule,  under  which  a 
receiver  is  appointed  as  against  a  mortgagee,  is  not  limited 
to  such  cases  as  have  already  been  considered,  but  attempts 
have  been  made  to  extend  the  jurisdiction  in  favor  of  others 

'  Best «.  Schermier,  6  K  J.  Eq.  154.         ^^Gresley  v.  Adderley,  1  Swanst. 
'^  Da\4s  v.  Duke  of  Marlborough,  2    573. 
Swanst.  137.  ^  Dalmer  v.  Dashwood,  2  Cox,  378. 

491 


§   554  LAW   OF  RECEIVERS.  [CHAP.   XIV. 

than  those  holding  either  legal  or  equitable  mortgages. 
Thus,  pending  a  judgment  creditor's  bill,  a  motion  was  made 
for  a  receiver  of  certain  property  of  the  judgment  debtor, 
which  he  had  assigned  by  way  of  mortgage ;  it  was  charged 
that  the  mortgagee  had  been  fully  paid ;  this  allegation  was 
denied,  and  it  was  further  pleaded  in  defense,  that  the  mort- 
gagee was  solvent  and  able  to  respond  if  it  were  found  that 
he  had  received  more  than  the  amount  to  Avhich  he  was  en- 
titled. In  this  condition  of  things,  the  motion  was  denied, 
the  court  holding  that  it  could  not  appoint  a  receiver,  as 
against  a  mortgagee  in  possession,  so  long  as  he  would  swear 
that  there  was  any  balance  due  him,  and,  if  the  fact  of  in- 
debtedness were  contested,  that  it  could  not  properly  be  de- 
termined upon  affidavits.'  Here  it  seems  to  have  been  taken 
for  granted  that  a  receiver  would  have  been  appointed,  pro- 
vided a  case  had  been  made  out,  just  as  in  the  case  of  an  ap- 
plication by  an  incumbrancer.'^  The  same  ruling  was  made 
where  heirs  at  law  brought  a  bill  against  certain  mortgagees 
in  possession  for  an  accounting,  although  the  dissatisfaction 
of  the  incumbrancee  was  set  up  as  against  the  application." 

.  §  554.  Of  the  Right  to  Rents  and  Profits. — It  is  well  estab- 
lished that  a  mortgagee,  whether  first  or  junior,  has  no  right, 
as  such,  to  the  rents  and  profits  of  the  mortgaged  premises, 
and  has  no  claim  against  any  one  collecting  or  receiving  them, 
until  he  has  taken  possession,  or  has  had  a  receiver  appoint- 
ed. The  rule  was  well  stated  in  the  case  of  Post  v.  Dorr,*  as 
follows : — "A  second  or  third  mortgagee  who  succeeds  in 
getting  a  receiver  appointed,  becomes  thereby  entitled  to  the 

'  Quinn  «.   Brittain,   3  Edw.  Ch.  his  negligence  or  improper  manage- 

314 — wtiere  the  Chancellor  said  that  ment." 

the  mortgagee  in  possession  is  liable  ^  Cf.  Ryan  v.  Lef roy,  3  Ir.  Ch.  (N. 
"  to  account  for  all  rents  ho  may  re-  S.)  351.      In  this  case,  however,  a 
ceive,  and  for  the  yearly  value  of  junior  mortgagee  being  in  posses- 
such  parts  of  the  premises  as    he  sion,  a  receiver  was  refused, 
himself  occupies,  and  for  all  such  '^  Faulkner  v.  Daniel,  10  L.  J.  (N. 
rents  as  ought,  with  proper  care  and  S. )  Ch.  33. 
attention,   to  be  derived  from  the  *  4  Edw.  Ch.  412,  414. 
premises  and  which  may  be  lost  by 
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rents  collected  during  tlie  appointment,  altliough  a  prior 
mortgagee  steps  in  and  obtains  a  receivership  in  his  behalf, 
and  fails  to  obtain  enough  out  of  the  property  to  pay  his 
debt.  This  is  on  the  principle  that  a  mortgagee  acquires  a 
specific  lien  upon  the  rents  by  obtaining  the  appointment  of 
a  receiver  of  them,  and  if  he  be  a  second  or  third  incum- 
brancer, the  court  will  give  him  the  benefit  of  his  superior 
diligence  over  his  senior  in  respect  to  the  rents  which  ac- 
crued during  the  time  that  the  elder  mortgagee  took  no 
measures  to  have  the  receivership  extended  to  his  suit  and 
for  his  benefit.'"  A  junior  mortgagee  has  a  right  to  a  re- 
ceiver to  collect  the  rents  of  the  mortgaged  premises  for  his 
benefit  pending  a  suit  to  foreclose,,  brought  by  a  senior 
mortgagee,  to  which  he  is  made  a  party.^  And  there  is  no 
error  in  continuing  a  receiver,  properly  appointed,  in  a  fore- 
closure suit  after  final  decree,  upon  the  application  of  a  junior 
mortgagee,  whose  debt  is  not  due  and  who  has  filed  a  coun- 
ter claim  setting  up  his  demand,  where  he  shows  that  the 
property  is  indivisible  and  the  debtor  is  inselvent,  and  that 
the  property  has  been  sold  for  taxes  and  is  less  in  value  than 
the  amount  of  the  incumbrances.^  If  a  party,  who  has  a 
prior  incumbrance,  desires  to  obtain  any  benefit  from  a  re- 
ceivership grafted  to  a  junior  mortgagee,  the  proper  course 
for  him  is  to  file  a  bill  to  have  such  receivership  extended 
for  his  benefit."  In  such  a  case,  the  benefit  accrues  to  the 
senior  incumbrancer  only  from  the  time  of  the  extension, 
the  rents  and  profits  collected  prior  thereto  go  to  discharge 
the  junior  incumbrance.^    But  if  a  junior  mortgagee  makes 

'  See  to  same  effect  Howell  v.  Rip-  "^  Washington  Life  Insurance  Co. 

ley,  10  Paige,  43  ;  Washington  Life  v.  Fleischauer,  10  Hun,  117. 

Ins.  Co.  V.  Fleischauer,  10  Hun,  117;  ^  Buchanan  «.  Berkshire  Life  Ins. 

Kanney  t.  Peyser,  83  N.  Y.  1 ;  San-  Co.,  96  Ind.  510.     Cf.  §  545,  stipra. 

ders  V.  Lord  Lisle,  Ir.  Rep.  4  Eq.  43  ;  •*  Sanders  v.  Lord  Lisle,  Ir.  Rep. 

Agra  &  Masterman's  Bank  v.  Barry,  4  Eq.  43. 

3  Id.  4-43  ;  Lanauze  v.  Belfast,  Holy-  ^  Howell  v.  Ripley,  10  Paige,  43  ; 
wood  &  Bangor  Ry.  Co. ,  3  Id.  454 ;  Agra,  etc. ,  Bank  v.  Barry,  Ir.  Rep.  3 
Miltenberger  v.  Logansport  R.  R.  Eq.  443 ;  Lanauze  v.  Belfast,  Holy- 
Co.,  106  U.  S.  286.  wood  &  Bangor  Ry.  Co.,  Ir.  Rep.  3 

Eq.  454. 
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tlie  application,  in  a  suit  brought  by  himself,  to  which  prior 
incumbrancers  are  made  parties,  the  benefit  of  the  receiver- 
ship will  inure  to  all,  unless  limited  in  the  order  of  ap- 
pointment to  the  applicant.' 

§  555.  The  Same  Subject  Continued. — Where  a  senior  mort- 
gagee institutes  a  suit  to  foreclose,  making  a  junior  mort- 
gagee a  party,  and  has  a  receiver  appointed,  and  on  the 
foreclosure  sale,  the  amount  realized  is  more  than  sufficient 
to  pay  off  his  incumbrance,  the  balance,  and  any  other 
or  further  amount  of  rents  and  profits  in  the  hands  of  the 
receiver,  may  be  applied  to  the  payment  of  the  junior  mort- 
gage. In  a  recent  New  York  case,  speaking  to  this  point, 
the  court  said  :■ — "  The  plaintiff  had  the  fund  created  by  the 
sale,  as  well  as  that  derived  from  the  rents  in  the  hands  of 
the  receiver,  to  which  he  could  resort  for  payment  of  his 
judgment,  while  the  defendant  was  limited  to  the  proceeds 
of  the  sale  of  the  land.  And  under  this  principle  the 
plaintiff  could  have  been  obliged,  by  a  proper  order  for  that 
purpose,  to  have  exhausted  the  fund  created  by  the  rents 
before  availing  himself  of  that  arising  out  of  the  sale  of  the 
land,  and  that  would  have  permitted  the  holder  of  the  last 
mortgage  to  have  obtained  complete  satisfaction  of  his  de- 
mand. Where,  for  any  reason,  the  party  having  this  right 
to  resort  to  two  different  funds,  fails  to  do  so,  as  the  plain- 
tiff did  in  this  instance,  and  obtains  satisfaction  out  of  the 
common  fund,  there  the  law  will  allow  the  party  having  the 
right  against  one  of  the  funds  alone,  to  stand  in  the  place  of 
the  other,  so  far  as  that  other  may  have  exhausted  the  com- 
mon fund,  to  be  subrogated  to  the  rights  of  that  creditor  to 
obtain  satisfaction  of  his  debt."' 

It  has  been  held,  in  a  Tennessee  case,  that  if  a  tenant 
takes  a  lease  in  which  it  is  agreed  that  the  rent  shall  be  paid 
in  advance,  and  there  is  a  prior  mortgage  duly  registered, 
and  the  tenant  pays  such  rent  in  advance  and,  before  the 

'  Williams  v.  Gerlach,  41  Ohio  St.  '  Keogh  v.  McManus,  34  Hun,  521, 
682.  523. 

494 


CHAP.   XIV.]      EECEIVERS  OF  MOETGAGED  PROPERTY.  §   556 

term  expires,  a  receiver  is  appointed  upon  tlie  application 
of  tlie  mortgagee,  lie  may  be  required  to  pay  the  rent  a  sec- 
ond time  to  the  receiver.  Such  tenant,  the  court  said,  "  must 
be  held  to  have  had  notice  of  the  mortgage,  and  consequently 
to  have  had  a  knowledge  of  the  rights  of  the  mortgagee,  and 
that  it  was  in  the  power  of  the  mortgagee,  at  any  time,  to 
require  the  rent  to  be  paid  to  him,  and,  therefore,  that  the 
mortgagor  had  no  right  to  receive  the  rent  in  advance.  It 
is  the  tenant's  folly  and  misfortune,  that  he  executed  nego- 
tiable securities  for  the  rent  agreed  on.  He  may,  thereby, 
be  required  to  pay  the  rent  for  this  property  both  to  the 
mortgagor  and  mortgagee.'"  A  receiver  of  rents  and  profits 
in  a  foreclosure  suit  has,  in  general,  no  power,  without  leave 
of  the  court,  to  expend  any  of  the  fund  collected  for  repairs, 
but,  it  seems,  a  court  may  direct  this  to  be  done  where  it  is 
necessary  for  the  preservation  of  the  property.'^ 

§  556.  The  Rule  in  Virginia ;  Conflicting  Interests. — In  Vir- 
ginia a  somewhat  contrary  rule  prevails ;  it  is  there  held  that 
where  there  are  conflicting  claimants  to  a  trust  fund,  who 
are  prosecuting  separate  suits  in  the  same  court  to  subject 
it  to  their  demands,  the  appointment  of  a  receiver  in  one  of 
the  suits  on  the  motion  of  the  plaintiff  in  that  suit,  will 
inure  to  the  benefit  of  the  plaintiff  in  the  other  suit,  upon 
the  establishment  of  his  superior  right  to  the  fund.  In  a 
leading  case  it  appeared  that  a  debtor  had  executed,  at  dif- 
ferent times,  two  deeds  of  trust'  to  secure  certain  creditors. 
The  trustees  under  the  second  deed  had  notice  of  the  first.  A 
suit  was  commenced  on  the  second,  in  which  the  trustee  was 
appointed  receiver.  Before  the  final  decree,  a  suit  was  com- 
menced on  the  first  deed  making  the  receiver  a  party,  and  the 
question,  on  the  appeal,  was  whether  the  receiver  should  be 

'  Henshaw  'O.   Wells,   9    Humph.  ^  It  may  be  remarked  that,  in  Vir- 

(Tenn.)568.     The  soundness  of  this  ginia,  there  is  no  such  thing  as  a 

position  may  well  be  questioned.  mortgage  of  realty,  but,  in  lieu  there- 

^  Wyckoff  ■».  Scofield,  103  N.  Y.  of,  a  would-be  encumbrancer  exe- 

630  (1887),  affirming  s.  o.,  21  J  «&  S.  cutes  a  deed  of  trust. 
237. 
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required  to  account  for  tlie  rents  and  profits  of  the  land  em- 
braced in  tlie  first  deed.  Inasmuch  as,  in  this  State,  the  old 
common  law  rules  concerning  the  appointment  of  receivers 
prevail — that  is,  that  the  first  mortgagee  is  entitled  to  the  pos- 
session, at  his  option  after  default,  and  if  he  take  possession, 
that  a  subsequent  incumbrancer  cannot  have  a  receiver — the 
court,  in  this  case,  in  passing  upon  the  controversy  between 
the  junior  and  senior  incumbrancers,  held  that,  where  a  re- 
ceiver is  appointed,  "  it  is  clear  that  the  parties  cannot  be 
prejudiced,  in  respect  of  the  rents  and  profits,  by  any  neg- 
lect in  the  prosecution  or  defense  of  the  suit,  which  would 
impair  their  rights  to  the  principal  subject  out  of  which 
those  rents  and  profits  issue.  During  such  controversy,  the 
rents  are  accruing  in  the  custody  of  the  court,  ready  to  be 
paid  over  to  the  party,  ultimately  prevailing.  In  truth, 
from  the  time  of  the  order  of  appointment,  both  parties  are 
in  possession  by  the  hand  of  the  receiver,  and  when  the 
question  of  right  is  ultimately  decided,  the  possession  of  the 
party  prevailing  becomes  exclusive  throughout  the  whole 
period,  by  relation  to  the  date  of  the  order.  .  .  .  It  is 
true  that  a  mortgagee's  right  to  receive  the  profits  is  an  in- 
cident of  his  possession ; '  and  if  he  permit  the  mortgagor, 
or  subsequent  incumbrancer,  to  retain  the  possession  and 
enjoy  the  profits,  he  cannot  recover  them  by  action  at  law, 
or  suit  in  equity.  But  the  appointment  of  a  receiver  is  in 
the  nature  of  an  injunction,  which  defeats  the  mortgagee's 
power  of  election ;  he  cannot  take  possession  if  he  would ; 
the  court  takes  and  preserves  it  for  him  until  his  right  of 
priority  is  established."  The  receiver  was,  therefore,  ordered 
to  account.' 

'  Beverley  v.  Brooke,  4  Gratt.  187,  211  (1847)'. 
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§  557.  The  Jurisdiction  Well  Established. — The  appointment 
of  receivers  of  the  property  of  a  partnership  is  a  branch  of 
the  general  jurisdiction  herein  which  has  long  been  well  es- 
tablished, and  it  may  properly  be  esteemed  one  of  the  most 
salutory  instances  of  the  exercise  of  this  extraordinary  power 
by  a  Court  of  Chancery,  because  in  this  way  alone  can  the 
conflicting  interests  of  contending  partners  be  safely  and 
fairly  adjusted.  "When  partners  fail  to  agree,  and  the  part- 
nership must  come  to  an  end,  if  there  can  be  no  amicable 
settlement  of  the  accounts,  the  orderly  procedure  is  for  one 
of  the  partners  to  apply  to  a  court  of  equity  for  a  receiver.' 
Inasmuch  as  the  effect  of  the  appointment  is  to  terminate 
the  partnership  contract  by  a  judicial  action,  before  the  time 
contemplated  when  it  was  entered  into,  the  court  will  act 
with  caution,  and  make  the  appointment  only  when  the  in- 
terests of  all  the  parties  seem  to  warrant  it.  The  power  to 
make  the  appointment  in  these  cases,  as  in  others,  is  wholly 
discretionary.''  At  one  time  the  English  court  held  that  it 
would  exercise  this  power  when  the  bill  was  so  framed  as  to 
entitle  the  complainant  to  a  decree,  either  enforcing  the  con- 
tract of  partnership  according  to  its  terms,  or  dissolving  the 
same,'  but  this  rule  is  now,  in  practice,  somewhat  modified.^ 
It  is  also  said  to  be  the  duty  of  a  creditor,  if  he  obtain  an 
injunction  against  a  partnership,  to  apply,  at  the  same  time, 
for  a  receiver,  especially  if  the  firm  property  consist  partly 
of  perishable  goods. ^ 

I  558.     To  Entitle  a  Party  to  the  Belief  the  Partnership  Must 

'  Speights  V.  Peters,  9  Gill.  472  ;  profits  from  that  originally  contem- 

Jordan  v.  Miller,  75  Va.  442 ;  Grid-  plated,   and    otherwise    injuriously 

ley  V.  Conner,  2  La.  Ann.  87 ;  Say-  affected  the  intetests  of  the  other 

lor «.  Mock bie,  9  Iowa,  209.  owner,   who  refused  to  join  them, 

'Madgwick  •».  Wimble,  6  Beav.  brought  an  action  for  the  specific  per- 

495 ;  New  v.  Wright,  44  Miss.  202 ;  formance  of  the  covenants  in  the 

Slemmer's  Appeal,  58  Pa.  St.  168.  original  contract,  and  asked  for  a 

^ Const®.  Harris,  Turn.  &  Russ.  receiver. 
517,  per  Lord  Eldon.     In  this  case        ''  Roberts  ®.  Eberhardt,  Kay,  148; 

the  owners  of  a  seven-eights  interest  Hall  v.  Hall,  3  Mac.  &  G.  79. 
in  a  theatre    agreed  among  them-        ^  Osbom  v.  Heyer,  2  Paige,  342. 
selves  upon  a  different  use  of  the 
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be  Established. — It  is  now  settled  that,  upon  an  application 
for  a  receiver,  there  must  be  shown  the  due  existence  of  a 
partnership,  either  by  the  admission  of  the  defendant,  or  by- 
other  competent  proof,  as  otherwise  the  sole  property  of  the 
defendant  might  be  taken  from  him,  his  business  broken  up, 
while  in  the  end,  it  might  appear  that  there  was  no  right  on 
the  part  of  the  plaintiff  even  to  an  account.  The  burden  of 
proof  rests,  of  course,  upon  the  plaintiff.'  If  the  fact  of  the 
actual  existence  of  the  partnership  be  in  doubt,  and  there  is 
no  allegation  as  to  the  insolvency  of  the  defendant,  or  of 
his  inability  to  respond  in  case  of  a  recovery  against  him,  it 
seems  that  a  receiver  will  be  refused  until  the  partnership  is 
clearly  established.^  And,  in  such  a  case,  the  court  will 
direct  an  issue  to  be  tried  at  law  to  determine  the  fact  of 
partnership,  and  the  plaintiff's  interest,  if  any,  therein.'- 
Where  the  order  appointing  a  receiver  states  that  the  firm 
is  composed  of  certain  persons,  that  question  is  not  open 
to  dispute  so  long  as  the  order  remains  in  force,  especially 
if  it  were  obtained  by  consent.* 

§  559.  Bight  to  Share  in  Profits  as  a  Test  of  the  Partner- 
ship in  these  Cases. — As  the  end  to  be  gained  by  the  appoint- 
ment of  a  receiver  is  to  prevent  loss  to  the  party  making  the 
application,  if  he  can  show  that  the  relation  between  himself 
and  the  defendant  is  such  that  he  is  entitled  to  participate 
in  the  profits  earned,  as  a  rule,  he  has  a  right  to  have  a  re- 
ceiver, but  not  otherwise.  Where,  therefore,  the  plaintiff 
shows  that  he  is  entitled  to  a  share  of  the  profits,  whether 
in  addition  to  a  fixed  salary  or  not,  it  has  been  held  that  he 
has  such  an  interest  in  the  good  management  of  the  business 
as  to  justify  the  appointment  of  a  receiver  where  he  is  ex- 
cluded from  participating  in  the  profits,  or  is  threatened 
with  loss.^     But  where  the  contract  shows  that  it  was  not 

^GouldingiJ.  Bain,  4Sandf.  Super.  Fairbum  v.  Pearson,  2  Mac.  &  G. 

Ct.     716;    Hobart    v.    Ballard,    31  144. 

Iowa,  521.  4  jjussell  v.  White,  6  West.  Rep. 

•^  Goulding  v.  Bain,  mpra.  143  (Mich.  Sup.  Ct.  1886). 

3  Peacock  x.  Peacock,  16  Ves.  49  ;  sj^atsch  v.  Schenck,  18  L.  J.  (N. 
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the  intention  of  tlie  parties  to  form  a  partnership,  and  that 
the  partnership  was  merely  nominal,  the  plaintiff  receiving 
a  share  in  the  profits  instead  of  a  salary,  he  has  not  such  a 
claim  on  the  partnership  funds  as  will  justify  the  appoint- 
ment of  a  receiver/  The  fact  that  the  liability  of  a  part- 
ner as  to  third  persons  has  been  incurred,  does  not  vary  the 
rule.^ 

§  560.  The  Papers  upon  which  the  Application  is  made  Must 
Show  the  Right  to  a  Receiver. — In  order  to  give  the  court  juris- 
diction to  appoint  a  receiver,  the  papers  upon  which  the  ap- 
plication is  based,  must  set  forth  facts  sufficient  to  show  that 
the  party  making  the  application  is  entitled  to  the  relief. 
Hence,  as  a  general  rule,  if  all  the  statements  set  up  by  the 
plaintiff  are  fully  met  and  answered,  or  denied,  the  relief 
will  be  refused.  But  the  mere  denial  of  the  existence  of  the 
partnership  by  the  party  against  whom  the  receiver  is 
soiight,  will  not  justify  the  refusal  of  the  relief,  if  the  court  is 
satisfied,  alhmde,  that  it  does  exist,  especially  where  the  per- 
son so  denying  is  in  possession  of  large  amounts  of  the  part- 
nership property ;  the  court  may,  in  such  a  case,  require  proof 
of  additional  facts  in  order  to  determine  the  existence  of  the 
partnership.^  Where  the  complainant  makes  various  charges 
in  his  bill  showing  prima  facie  cause  for  a  dissolution  be- 
fore the  stipulated  time,  but  his  allegations  are  so  fully 
denied  in  the  answer  that  he  would  fail  to  obtain,  on  the 
pleadings,  a  decree  for  a  dissolution,  he  is  not  entitled 
to  a  receiver."  And  where  the  allegations  are  general 
in  their  nature  and  are  denied,  the  fact  that  the  com- 
plainant might  be  entitled  to  an  accounting,  will  not  war*- 
rant  the  appointment  of  a  receiver.'    Where  the  court  has 

8.)  Ch.  386 ;  8.  0.,  13  Jur.  668 ;  Ho-  ^  Kerr  v.  Potter,  mpra. 

bart^.  Ballard,  31  Iowa,  52,1.  For  the  ^  j^ottenstein  v.  Conrad,  9  Kan. 

general  rule  concerning  sharing  in  435. 

profits    as    a  test  of    partnership,  *  Henn  v.  "Walsh,  2  Edw.  Ch.  129 ; 

see  Waugh  v.  Carver,  2  H.  Bl.  246  ;  Parkhurst  «.  Mulr,  7  N.  J.  Eq.  307; 

Cox  V.  Hickman,  8  H.  of  L.  Cas.  268.  Coddrington  v.  Tappan,  26  N.  J.  Eq. 

1  Kerr  v.  Potter,  6  Gill.  404;  Nut-  141 ;  Ilhodes  v.  Lee,  32  Ga.  470. 

ting  V.  Colt,  7  N.  J.  Eq.  539.  ^  Williamson®.  Monroe,  3 Cal.  383. 
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granted  a  preliminary  injunction  and  appointed  a  receiver, 
if  it  be  shown  subsequently  that  the  plaintiff  was  not  enti- 
tled to  the  receiver,  the  appointment  may  be  revoked.' 

§  561.  The  Rule  where  there  is  No  Danger  of  Loss. — The  ob- 
ject of  appointing  a  receiver  being  to  protect  the  party  com- 
plaining from  loss,  if  it  appear  that  there  is  no  danger  of  any 
loss  either  because  the  complainant  has  possession  of  the 
property  or  because  the  respondent  is  able  to  answer  for  any 
loss,  the  relief  will  be  denied.  The  reason  for  this  rule  is  well 
stated  by  the  Yice-Chancellor  in  Smith  v.  Lowe  :"" — "  There 
is  no  ground  for  a  receiver  in  a  case  of  partnership,  where 
the  partner  applying  has  the  property  in  his  own  possession. 
He  can,  as  a  partner,  sell  it.  The  only  liability  which  at- 
taches to  him  is  that  of  accounting  to  the  other  partner  for 
his  share  of  the  property,  and  if  the  latter  does  not  object, 
he  who  has  the  possession  ought  not  to  complain."'  It  is 
well  settled  that  a  receiver  will  not  be  appointed  where 
no  danger  can  accrue  to  the  property,  even  though  the  part- 
ners are  not  able  to  agree  in  reference  to  its  management 
and  control."  But,  in  New  York,  a  receiver  was  appointed, 
although  the  complaint  contained  no  prayer  for  one,  where 
it  appeared  that  one  partner  had  enjoined  the  other  from 
receiving  or  disposing  of  the  joint  effects,  and  where  the 
latter  had  applied  for  a  similar  injunction  without  any  proof 
of  insolvency  or  other  special  cause.^ 

§  562.  Of  the  Effect  of  Giving  Security. — If  a  partner  be 
given  full  and  adequate  security  against  loss,  there  is  no 
ground  for  the  appointment  of  a  receiver,  inasmuch  as  the 
very  reason  for  such  an  appointment  is  removed.  Thus, 
where  the  firm's  effects  consisted  of  certain  shares  of  stock, 
and  the  defendant  offered  to  divide  the  stock  equally  and  give 

^  Popper  «.  Scheider,  7  Abb.  Pr.  425 ;  Wellman  v.  Harker,  3  Oregon, 

(N.  S.)  56.  520.     Cf.  Hayes  v.  Heyer,  4  Sandf. 

2 1  Edw.  Ch.  33.  Ch.  485. 

^  See  also  Buchanan  «.  Comstock,  ^  McCracken  «.   Ware,   3  Sandf. 

57  Barb.  568.  Super.  Ct.  416,  688. 

■^Loomis  v.  McKenzie,  31  Iowa, 
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adequate  security  to  pay  off  any  sum  which  might  be  establish- 
ed against  his  share,  and  made  tender  of  a  bond  duly  executed 
for  that  purpose,  an  order  appointing  a  receiver  was  revers- 
ed upon  appeal/  Where  one  of  two  partners  made  sale  of 
the  firm's  assets  and  business  to  a  purchaser  who  was  sol- 
vent, and  the  other  partner  brought  an  action  to  set  aside 
the  sale  and  for  the  appointment  of  a  receiver,  and  the  pur- 
chaser, thereupon,  offered  to  execute  a  sufficient  bond  to 
obey  the  orders  of  court  and  to  answer  any  judgment  which 
might  be  rendered,  and  it  was  not  clear  upon  the  hearing 
that  the  sale  was  fraudulent,  an  order  for  the  appointment 
of  a  receiver  was  held  to  be  error  and  was  reversed  on  ap- 
peal.^ And,  in  another  case,  where  an  injunction  had  been 
granted  and  a  receiver  appointed  in  an  action  to  dissolve  a 
partnership,  and  a  motion  was  subsequently  made  to  dis- 
solve the  injunction  and  discharge  the  receiver,  and  to  per- 
mit the  defendant  to  file  security  to  pay  to  the  plaintiff  any 
sum  found  due  him  on  the  final  settlement,  the  court,  in 
view  of  the  fact  of  the  denial  of  the  partnership,  and  that 
the  plaintiff*  contributed  a  very  small  portion  of  the  capital, 
if  any,  and  that  the  continued  existence  of  such  orders 
might  ruin  the  business,  granted  the  motion,  saying : — "  By 
the  modification  proposed,  the  plaintiff  will  be  abundantly 
secured  in  all  his  rights,  absolute  or  contingent.  ...  It 
is  thus  that  a  court  of  equity  molds  and  adapts  the  reme- 
dial relief  it  accords,  so  as  to  reach  the  ends  of  substantial 
justice,  without  compromising  the  rights  or  interest  of  any 
party  to  the  litigation.'" 

§  563.  What  the  Application  Determines. — Upon  a  motion  for 
a  receiver  of  partnership  property,  the  court  will  not  pass 
uj^on  questions  of  right  arising  between  the  partners,  its  sole 

'Buchanans.  Comstock,  57 Barb.  2gaverios«.  Levy,  1  N.  Y.  State 

568.     The  court  treated  the  applica-  Rep.  758  (Super.  Ct.  1886). 

tion  in  this  ease  as  absurd,  inasmuch  ^  Popper  v,  Scheider,  7  Abb.  Pr. 

as  the  plaintiff  had  had  possession  of  (N.  S.)  56. 
the  shares  for  a  long  time  and  his 
claim  of  ownership  was  not  denied. 
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object  being  to  protect  the  assets  for  tlie  benefit  of  those  ul- 
timately entitled  to  them.'  An  order  appointing  a  receiver 
will  not  be  extended  so  as  to  cover  specific  property  alleged 
to  belong  to  the  partnership,  where  it  is  denied  that  the 
property  is  firm  property  and  there  is  no  evidence  that  it  is 
before  the  court.'*  Neither  will  it  assume  to  decide  what  is 
partnership  property,  as  between  the  firm  and  third  per- 
sons, but  will  leave  that  to  actions  by  and  against  the  re- 
ceiver ;'  it  will,  however,  determine  the  fact  of  the  partnership 
and  who  are  the  persons  composing  it,  in  order  to  be  in  a  po- 
sition, under  the  general  rule,  to  grant  the  relief.*  The  rule, 
however,  is  otherwise  on  a  final  hearing  upon  the  merits, 
at  which  time  the  rights  of  the  partners  will  be  settled." 
Where  a  receiver  is  appointed  on  a  final  decree,  and  is  au- 
thorized to  take  possession  of  the  effects  of  the  partnership, 
and  to  reduce  them  to  money,  and  to  make  distribution 
among  those  entitled,  the  fact  that  no  bond  was  required 
will  not  warrant  the  reversal  of  the  decree  upon  appeal,  the 
parties  being  deemed  to  have  waived  the  bond  by  not  requir- 
ing it.' 

§  564.  Certain  Rules  Governing  the  Appointment. — As  a  gen- 
eral rule  the  court  will  not  grant  an  application  for  a  receiver 
ex  parte,  but  it  may  do  so  under  exceptional  circumstances. 
In  general,  it  is  deemed  improper  to  deprive  a  partner  of  the 
possession  of  partnership  property,  without  due  notice  and 
before  service  of  process.''  But,  where  a  complaint  asking  for 
a  receiver  is  filed,  and  a  co-partner  voluntarily  appears  and 
files  his  answer,  without  process,  the  regularity,  or  legality, 
of  the  appointment  of  a  receiver  thereupon,  can  not  be 
questioned  collaterally  in  a  subsequent  action.^     It  has  also 

'  Blakeney  v.   Dufaur,  15    Beav.  ^  Marcy  v.  Grant,  48  Mich.  326. 

40.  6  Shulte  V.  Hoffman,  18  Tex.  678. 

2  Gregorys.  Gregory,  1  Sweeny,  '' McCarthys.  Peake,  18  How.  Pr. 

(N.  Y.  Super.  Ct.)  613.  138. 

^Higginst).  Bailey,  7  Robert.  (N.  ^  preggiey  ■».  Lamb,  105  Ind.  171. 

Y.)  G13.  In  this  case  the  appointment  was 

*  See  §§  558,  559,  mpra.  made  in  vacation.     In    an    earlier 
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been  held,  wliere  the  appointment  of  a  receiver  was  refused  in 
a  suit  to  settle  partnership  affairs,  and  such  suit  was  dismiss- 
ed upon  the  motion  of  the  plaintiff,  that  such  action  consti- 
tuted no  bar  to  a  similar  application  in  a  subsequent  suit, 
since  the  relief  is  merely  ancillary,  and  that  the  dismissal,  be- 
ing without  prejudice,  constituted  no  hindrance  to  such  second 
suit.'  "Where  a  receiver  has  been  appointed  and  an  injunc- 
tion granted,  the  subsequent  discharge  of  the  receiver  be- 
fore the  determination  of  the  cause,  will  not  affect  the  con- 
tinuance of  the  injunction.''  The  fact  that  the  court  has 
seen  fit  to  grant  a  preliminary  injunction  ex  parte ,  will  not  ne- 
cessitate a  receiver,  and  the  court  may  refuse  to  appoint  one, 
leaving  the  injunction  standing.^  Where  an  injunction  and 
a  receiver  have  been  granted,  the  court  can  not,  in  the  ab- 
sence of  a  permissive  statute,  upon  the  dissolution  of  the 
injunction,  award  damages,  but  will  leave  the  party  to  his 
independent  action.* 

§  565.  When  the  Receiver  may  Continue  the  Partnership 
Business. — In  general,  the  receiver  has  no  power  to  continue 
the  partnership  business.  The  sole  reason  for  appointing  a 
receiver  is  to  preserve  the  partnership  effects  and  not  to 
supplant  the  partners,  the  province  of  the  court  being  to 
adjust  the  rights  and  settle  the  disagreements  of  the  parties 
growing  out  of  the  partnership  transactions.  Nevertheless 
the  court  will  continue  the  business  pending  the  dissolution 
proceeding,  when  it  appears  that  by  that  means  the  good  will 
of  the  partnership  may  be  secured  to  the  purchaser,  and 
the  full  value  of  the  business  be  realized  by  the  partners. 
This  is  upon  the  ground  that  the  good  will  is  a  valuable 

case  in  the  same  State  it  was  held  constitute  an  appearance  by  the  de- 

that  a  receiver  would  not  be  ap-  fendant.     Pressley  «.  Harrison,  102 

pointed  upon  the  joint  request  of  the  Ind.  14. 

partners  without  any  suit  pending,  '  Anderson  •».  Powell,  44  Iowa,  20. 

one  partner  putting  his  request  in  ^  'VVilliamson  «.  Wilson,  1  Bland. 

the  form  of  a  complaint  and  the  other  Ch.  428. 

consenting  in  the  form  of  an  answer,  ^  Garretson  v.  Weaver,  3  Edw.  Ch. 

because  the  filing  and  delivering  of  385. 

such  papers  to  a  judge  would  not  "*  Sartor  v.  Strassheim,  8  Cal.  185. 
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asset.'  Acting  on  this  principle,  tlie  court  lias  continued  the 
operation  of  a  steamboat  during  a  litigation,''  but  refused  to 
continue  the  management  after  the  boat  had  been  run  for 
two  years,  and  it  was  proposed  to  continue  for  another  year, 
the  boat  then  needing  considerable  repairs.^  A  receiver  has 
also  been  authorized  to  carry  on  a  newspaper  until  it  could 
be  disposed  of  to  advantage,"  and  where  the  paper  is  a  polit- 
ical one,  the  partners  may  be  allowed  to  conduct  the  edito- 
rial department.*  The  rights  of  the  members  of  a  partner- 
ship to  participate  in  the  profits  realized  by  the  continuance 
of  the  business,  is  discussed  in  the  case  of  McMahon  v.  Mc- 
Clernan.^ 

§  566.  The  General  Rule  Concerning  the  Appointment  in  These 
Cases. — It  is  the  well  established  rule,  both  in  this  country 
and  in  England,  that  a  receiver  will  not  be  appointed  of 
partnership  property,  except  in  such  proceedings  as  will 
entitle  the  plaintiff  ultimately  to  a  decree  for  a  dissolution,^ 
or  pending  a  dissolution,  where  the  partners  cannot  arrange 
the  matter  between  themselves.*  The  question  then  is, 
what  facts  are  necessary  in  order  to  authorize  the  dissolu- 
tion of  an  existing  partnership.  The  general  proposition 
may  be  thus  stated  : — "  There  must  be  some  actual  abuse  of 
the  partnership  property,  or  of  the  rights  of  a  co-partner, 
and  not  a  mere  temptation  to  such  abuse."^  Mere  dissatis- 
faction or  a  quarrel  between  the  partners  is  not  sufficient." 

J  Jackson  v.   DeForest,  14  How.  ^  iq  W.  Ya.  419. 

Pr.  81  ;   Marten  v.  Van  Sehaick,  4  ''  Goodman  i).  Whitcomb,  1  Jac.  & 

Paige,   479;    Allen  v.    Hawley,    6  W.  589;    Chapman  v.   Beach,   Id. 

Fla.  164;  Walbert  v.  Harris,  7  N.  596;  s.  o. ,  4  Beav.  574,  notes ;  Smith 

J.  Eq.  605 ;  Crane  v.  Ford,  Hopk.  -».   Jeyes,   4  Beav.    503 ;    Henn    v. 

Ch.  114;  Heatherton®.  Hastings,  5  "Walsh,  2  Edw.   Ch.  129;  Garretson 

Hun,  459.  v.  Weaver,  3  Id.  385 ;    Jackson  v. 

2  Allen  V.  Hawley,  6  Fla.  164.  De  Forest,  14  How.  Pr.  81 ;  Hard- 

3  Crane  v.  Ford,  Hopk.  Ch.  114.  ing  ®.  Glover,  18  Ves.  281;  William- 
In  this  case  a  sale  was  ordered.  son  v.  Wilson,  1  Bland.  Ch.  418. 

4  Dayton  «.  Wilkes,  17  How.  Pr.  ^Law  v.  Ford,  2  Paige,  310;  Mar- 
510.  ten  V.  Van  Sehaick,  4  Id.  479. 

^  Marten  x.  Van  Sehaick,  4  Paige,  ^  Henn  ^.  Walsh,  2  Edw.  Chan.  129. 
479.  10  Slemmer's  Appeal,  58  Pa.  St.  168. 
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The  fact  that  the  business  is  unprofitable,  or  that  the  firm 
should  be  dissolved,'  or  that  one  partner  leaves  the  entire 
management  and  control  to  the  other  and  does  not  inter- 
fere with  liim,^  are  not  grounds  for  the  appointment.  Nor, 
as  a  rule,  will  the  court  interfere  pending  a  settlement,  un- 
less a  necessity  is  clearly  shown  disqualifying  the  partners." 
The  cases  in  which  a  receiver  will  be  appointed  herein,  may 
be  classified  as  follows : — (a)  Where  the  partner  applying 
for  the  dissolution  is  excluded  from  the  management  or  par- 
ticipation in  tlie  profits  of  the  firm ;  (h)  In  general,  in  case 
of  Sinj  material  violation  of  the  contract  of  partnership  ; 
(c)  In  case  of  fraud ;  (d)  In  case  of  dissolution  by  death, 
where  the  survivors  mismanage  the  property.  These  cases 
will  be  considered  in  detail. 

§  567.  Dissolution  as  a  Ground  for  a  Receiver. — It  is  the  well 
settled  general  rule,  both  here  and  in  England,  that  a  court 
will  not  appoint  a  receiver  of  partnership  property  unless  it 
appear  that  a  decree  for  a  dissolution  will  result.  And,  in 
reaching  this  conclusion,  the  court  will  consider  both  the  ex- 
press and  implied  duties  arising  out  of  the  contract."  Fre- 
quently a  receiver  is  appointed  where,  upon  a  dissolution,  the 
partners  cannot  agree  upon  the  manner  of  settling  the  part- 
nership affairs,"  and  this  is  the  rule  especially  where  the  part- 
nership had  no  express  limitation  in  respect  to  its  continu- 
ance." But  there  has  been  introduced  an  important  modifi- 
cation of  this  rule  to  the  effect  that  while  the  circumstances 
of  the  case  may  justify  a  decree  for  a  dissolution,  this  of  it- 
self will  not  be  a  sufficient  reason  for  the  appointment ;  there 

1  Moles  V.  O'Neil,  23  N.  J.  Eq.  385 ;  Jackson  v.  De  Forest,  14  How. 
207;  Shoemaker®.  Smith,  74  Ind.     Pr.  81. 

71 .  ^  Van  Rensselaer  v .  Emery,  9  How. 

2  Roberts  ®.Eberhardt,l  Kay,  148.  Pr.  135.     Cf.  Martin  «.  Smith,  53 
3Tomllnson«.  Ward,  2  Conn.  396.  N.  Y.  Super.  Ct.  277. 
"Goodman  v.  Whitcomb,  1  Jac.  «&  « McElvey  v.  Lewis,  76  N.Y.  373  ; 

W.  589;    Smith  ®.  Jeyes,  4  Boav.  Dunn  v.   McNaught,   38  Ga.    179; 

503 ;  Chapman  v.  Beach,  1  Jac.  «fe  Law  v.  Ford,  2  Paige,  310 ;  Marten 

W.   596  ;   Henn  v.  Walsh,   2  Edw.  v.  Van  Sohaick,  4  Id.  479. 
Ch.  129 ;  Garretson  v.  Weaver,  3  Id. 
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must  be  shown  some  mismanagement,  or  improper  conduct 
on  the  part  of  the  partners  against  whom  the  relief  is 
sought,  or  some  danger  to  the  assets  if  left  in  their  pos- 
session.' Hence,  where  it  does  not  appear  that  the  ap- 
pointment is  necessary  to  protect  the  rights  and  interests 
of  all  the  parties,  it  will  be  refused,  especially  where  the 
defendant  protests  against  the  exercise  of  the  jurisdiction.* 
This  limitation  is  founded  on  the  right  of  each  partner  to 
wind  up  the  affairs  of  the  partnership.  Inasmuch'  as  a  loss 
of  the  effects  may  result  if  they  are  left  in  the  possession  of 
an  insolvent  member,  insolvency  is  a  ground  for  the  ap- 
pointment.^ 

§  568.  When  a  Receiver  will  be  Appointed  in  Cases  of  Disagree- 
ment.— A  strong  case  must  be  presented  in  order  to  induce 
the  court  to  act  as  against  a  legal  title,  or  as  against  a  strong 
presumptive  title  in  the  defendant ;  but  where  it  appears 
prima  facie  that  a  fund,  concerning  the  ownership  of  which 
a  dispute  has  arisen,  is  the  proceeds  of  some  joint  adven- 
ture, the  court  is  less  reluctant  to  act,  considering  it  a  provi- 
dent exercise  of  its  power  to  place  such  funds  under  the  con- 
trol of  its  officers.  Thus,  where  one  member  of  a  partnership 
had  in  his  possession  and  under  his  control  a  fund  which  ap- 
peared to  be  the  fruit  of  a  partnership  adventure,  and  in  which 
he  refused  to, allow  his  co-partner  to  participate,  so  that  the 
real  ownership  could  not  be  determined  until  a  final  settle- 
ment, a  receiver  will  be  appointed  or  a  receivership  contin- 
ued ;'  so,  also,  where  there  is  a  disagreement  as  to  the  con- 
trol and  disposition  of  the  fund  and  as  to  the  respective 
claims  of  the  partners."  And  where  the  defendant  sold 
partnership  goods,  receiving  as  part  payment  certain  bonds 


^Bufkin  v.  Boyce,  104  Ind.  53 
Harding  v.  Glover,  18  Ves.  281 
Renton  «.  Chaplain,  9  N.  J.  Eq.  62 


profits.  Birdsall  v.  Colie,  10  N.  J. 
Eq.  63.  Of.  Page  v.  Vankirk,  1 
Brewst.    290;    Slemmer's    Appeal, 


Wilson  V.  Fitchter,  10  Id.  71.  58  Pa.  St.  168. 

2  Cox  V.  Peters,  13  N.  J.  Eq.  39.         ^  Randall  «.  Morrell,  17  N.  J.  Eq. 

In  this  case  the  plaintiff  had  not  343. 

contributed  any  capital,  or  time,  and        ■*  Speights  v.  Peters,  9  Gill.  473. 
wa^  entitled  only  to  a  share  in  the        =  Whitman  v.  Robinson,  21  Md.  30. 
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wliich  he  retained  in  his  possession,  claiming  them  to  be  his 
own  in  payment  of  a  debt  owed  him  by  the  firm,  the  court,  in- 
asmuch as  he  had  no  right  to  appropriate  them,  woukl  not  al- 
low the  claim  unless  it  were  shown  that  they  were  delivered  to 
him  with  the  consent  of  his  co-partner,  and  compelled  him  to 
deliver  the  bonds  to  a  receiver  of  the  partnership  property.' 
But,  notwithstanding  that  disagreements  are  such  as  to  jus- 
tify a  dissolution  and  to  prevent  the  successful  conduct  of 
the  business,  yet,  if  the  appointment  of  a  receiver  to  sell  the 
effects  of  the  partnership,  would  destroy  the  value  of  the 
business  without  any  benefit  to  the  partners,  it  may  be  re- 
fused.'' A  receiver  may  be  allowed,  as  a  matter  of  course, 
where  there  are  dissentions  and  also  a  breach  of  duty,  or  a 
violation  of  the  partnership  agreement.' 

§  569.  Of  Loss  of  Confidence  as  a  Ground  for  the  Appointment. — 
The  loss  of  that  confidence  which  is  an  essential  element  in 
the  formation  and  continuance  of  a  partnership  agreement, 
is  an  important  factor  to  be  considered  in  the  appointment 
of  a  receiver,  although  it  is  seldom  of  itself  sufficient  ground. 
Thus,  where  one  partner  made  an  application  for  a  receiver 
and  it  was  admitted  that  the  firm  was  insolvent,  and  the 
papers  contained  mutual  allegations  of  intent  to  waste  the 
joint  property,  and  to  give  undue  preference  to  certain  cred- 
itors, a  peculiarly  fit  and  proper  case  for  a  receiver  was  pre- 
sented." And  the  same  rule  will  apply  where  one  partner  had 
the  entire  management  of  the  business  and  was  so  incompe- 
tent that  the  firm  soon  became  insolvent,  even  though  the 
member  applying  has  acted  in  an  imj^woper  manner  in  en- 
deavoring to  exclude  him  from  the  possession  of  the  effects.' 

'  Saylor  v.  Mockbio,  9  Iowa,  209.  quently  continued.      Of.   White  v. 

^Slemmer's   Appeal,  68  Pa.   St.  Colfax,   33  N.  Y.   Super.   Ct.  297; 

168.  Todd  V.   Rich,   2    Tenn.   Ch.   107; 

3 Aliens.  Hawley,  6Fla.  164.  Smith  v.  Jeyos,  4  Beav.  503;  Wil- 

4  Williamson  v.  Wilson,  1  Bland,  liams  v.  Wilson,  4  Sandf .  Ch.  379 ; 

Ch.  418.     In  this  case  the  receiver  Sutro  v.  Wagner,  23  N.  J.  Eq.   388. 

was  originally  appointed  before  an-  ^  Boyce  v.  Burchard,  21  Ga.  74. 
swer,   and  his    power    was   subse- 
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§  570.  When  an  Appointment  will  be  made  in  Case  of  a  Breach 
of  Duty. — A  receiver  is  often  appointed  where  a  partner  dis- 
regards the  duty  he  owes  to  his  co-partner,  whether  one  im- 
plied from  the  relationship  or  expressly  prescribed  in  the 
partnership  agreement.  Thus,  where  it  appears  that  one 
of  the  partners  deliberately  sets  about  to  destroy  the  firm's 
business/  or  is  carrying  on  a  distinct  business  with  the 
firm's  debtors,  and  obliges  his  co-partners  to  refrain  from 
calling  in  those  debts,''  or  does  not  enter  or  account  for 
moneys  received,'  or  where  several  partners  make  a  new 
agreement,  contrary  to  the  original  one  and  against  the 
wishes  of  the  others,  which  materially  affects  or  varies  their 
rights,*  or  where,  by  agreement,  certain  part-owners  of  a 
ship  were  made  the  ship's  husband,  and  so  made  use  of  their 
position  that  they  got  additional  profits  by  way  of  commis- 
sions." And  where,  by  the  terms  of  the  partnership  articles, 
the  business  of  the  firm  was  to  saw  timber  taken  from  the 
land  of  one  of  the  members,  a  neglect  to  do  so,  when  coupled 
with  a  failing  business,  was  deemed  a  sufficient  breach  to 
justify  the  appointment  of  a  receiver  and  the  granting  of  an 
injunction.^ 

§  571.  When  an  Appointment  will  be  made  in  Case  of  Fraud. — 
A  court  will  interfere  and  appoint  a  receiver  where  one  of  the 
partners  does  acts  Avhich  are  fraudulent  as  to  his  co-partners, 
^inasmuch  as  it  is  the  duty  of  all  the  partners  to  act  with  scrup- 
ulous integrity  as  to  the  others.  Thus,  misapplication  of  firm 
assets,  such  as  using  them  for  personal  purposes,  refusal  to 
make  a  settlement,  making  false  entries  in  the  books,  de- 
nying a  co-partner  aiccess  to  the  books,  and  concealing  the 
real  condition  of  the  affairs  of  the  firm  have  been  held  to 

1  Sutro«.  Wagner,  23  K  J.  Eq.  sgrenan  v.  Preston,  2  DeG.  M.  & 

388 ;  New  «.  Wright,  44  Miss.  202.  G.  813.    In  this  ease  where  the  ship's 

^  Estwick  V.  Conningsby,  1  Vern.  husband  had  removed  part  of  the 

118.  machinery  for  repairs,  and  refused 

^  Read  v.  Bowers,   4  Bro.  C.  C.  to  deliver  it  up,  thus  preventing  the 

441 ;  Goodman  v.  Whitcomb,  1  Jac.  ship  from  meeting  its  engagements, 

&  W.  573.  the  captain  was  made  receiver. 

4  Const  V.  Harris,  Turn  &  R.  496.  « New  v.  Wright,  44  Miss.  202. 
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entitle  a  partner  to  a  receiver ;'  so,  also,  if  after  dissolution, 
one  of  the  partners  make  such  use  of  the  partnership  effects 
as  is  inconsistent  with  the  winding  up  of  its  affairs.'' 

§  572.  Receivers  in  Case  of  the  Death  of  One  or  More  of  the 
Partners. — Co-partners  being  joint  owners  of  the  partnership 
effects,  upon  the  death  of  one  or  more  leaving  some  surviv- 
ing, the  legal  title  will  vest  in  the  survivors,  subject  to  the 
rights  of  the  representatives  of  the  deceased  members  to  an 
accounting.  The  survivors  have,  therefore,  a  right  to  remain 
in  possession  and  wind  up  the  firm  affairs,  and  a  court  of 
equity  will  not  ordinarily  interfere  with  them.  In  order  to 
justify  the  appointment  of  a  receiver  in  such  a  case,  there 
must  be  proof  of  mismanagement  and  improper  conduct,  or^of 
danger  to  the  partnership  effects.''  And  where  the  survivor, 
for  an  unreasonable  time,  refuses  to  settle  the  partnership 
affairs,  but  continues  to  manage  it  in  his  own  name  and  for 
his  own  benefit,  the  representatives  of  the  deceased  member 
are  entitled  to  a  receiver.*  And  where  the  survivors  insist 
that  the  representatives  of  the  deceased  member  shall  con- 
tinue the  business  with  the  funds  of  the  estate,  they  will  be 
allowed  a  receiver.^  But  if  the  survivor  is  a.  responsible 
person  and  act  in  good  faith,  the  fact  that  he  resides  abroad 
and  manages  the  affairs  of  the  firm  through  a  competent 
agent,  does  not  present  a  case  for  a  receiver."  And  where  a 
dispute  arises  as  to  whether  the  representative  is  entitled 
to  share  in  certain  effects,  such  as  a  renewed  lease,  and  he 
shows  Si,  pri7n.a  facie  title,  a  receiver  may  be  appointed  until 
the  rights  of  the  parties  are  determined.^ 

'  Barnes  v.   Jones,   91  Ind.   161  ;  39 ;  Jacquin  v.  Buisson,  11  How.  Pr. 

Haight  «.  Burr,  19  Md.  130 ;    Shan-  394. 

non    «.  Wright,   60   Id.,  520.      Of.  ^Holden's   Admr.    ©.    McMakin, 

Read  ®.  Bowers,  4  Bro.  C  C.  441  ;  Par.  Eq.  Cas.  270. 

Brenan  «.  Preston,  2  DeG.  M.  &  G.  ^Madgwick  v.  Wimble,   6  Beav. 

813.  495.     In  this  case  the  articles  con- 

2  Geortner  v.   Trustees  of  Cana-  tained  a  provision  allowing  the  rep- 

johario,  2  Barb.  625.     Cf.  Harding  resentatives  to  come  into  the  firm  if 

®.  Glover,  18  Ves.  281.  they  so  elected. 

3 Conner®.  Allen,  Harring.(Mi(',h.)  "Evans  v.  Evans,  9  Paige,  178. 

371 ;  Walker  v.  House,   4  Md.  Ch.  '  Clegg  v.  Fishwick,  1  Mac.  &  G. 
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§  573.  Of  Exclusion  as  a  Ground  for  the  Appointment. — As  each 
member  of  a  partnership  has  the  right  to  share  in  the  man- 
agement of  the  firm  affairs  and  to  participate  in  the  profits, 
if  any  there  be,  any  material  violation  of  this  right  is  a  suffi- 
cient breach  of  the  contract  to  warrant  a  decree  dissolving 
the  firm  and  the  appointment  of  a  receiver,  and  it  makes  no 
difference  whether  the  exclusion  takes  place  while  the  busi- 
ness is  in  full  operation  or  in  the  course  of  dissolution.' 
"  The  most  prominent  point  on  which  the  court  acts,  in  ap- 
pointing a  receiver  of  a  partnership  concern,  is  the  circum- 
stance of  one  partner  having  taken  upon  himself  the  power 
to  exclude  another  partner  from  as  full  a  share  in  the  man- 
agement of  the  partnership  as  he,  who  assumes  that  power, 
himself  enjoys.""  Where  the  bill  and  answer  set  up  such  a 
state  of  facts  as  to  warrant  a  decree  for  a  dissolution,  and  it 
is  admitted  that  the  complainant  is  excluded  from  the  prem- 
ises, a  receiver  may  be  allowed  f  but  where  it  does  not 
clearly  and  satisfactorily  appear  that,  pending  a  dissolution, 
there  is  a  conflict  of  interest  and  an  exclusion  of  the  com- 
plainant, a  receiver  will  be  refused  in  the  absence  of  proof 
of  mismanagement  and  improper  conduct.*  But  partners 
may,  by  contract,  provide  for  an  exclusion  in  certain  cases.* 

§  574.  Of  Receivers  as  against  Non-Resident  Partners. — In  an 
English  case,  it  appeared  that  a  number  of  persons  subscribed 
for  shares  in  an  association,  the  property  of  which  consist- 
ed of  mines,  plantations  and  slaves  in  Brazil ;  meetings  were 
held  occasionally,  at  one  of  which  the  defendant  and  another 
were  appointed  sole  trustees  and  directors ;  disputes  hav- 
ing arisen,  the  plaintiff,  the  owner  of  a  certificate,  filed  a  bill 

294;  s.  o.,  19  L.  J.  (N.  S.)  Ch.  49;  was  an  exclusion  from  profits;  Kir- 

1  Hall  &  T.  390 ;  13  Jur.  993.  by«.  Ingersoll,  1  Doug.  (Mich.) 477— 

^  Wilson  V.  Greenwood,  1  Swanst.  an  assignment  case. 
481 ;  Williamson  «.  Wilson,  1  Bland.         ^  Lord  Eldon  in  Const,  v.  Harris, 

Ch.  418  ;  Const,  v.  Harris,  1  Turn.  &  supra. 

Russ.   496;    Gowan  «.    Jeffries,    2        s-^olbert®.  Harris,  7  N.J.  Eq.  605. 
Ashm.  296;  Katsch  v.   Schenck,  18        ^T^j-rell  a.  Goddard,  18  Ga.  664. 
L.  J.  (N.  S.)  Ch.  386— where  there        ^  Blakeney  d.  Dufaur,  15  Beav.  40. 
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against  the  defendant,  liis  co-trustee  having  died,  for  an  ac- 
counting and  for  a  division  of  profits,  praying  for  a  receiver 
and  an  injunction,  but  not  for  a  dissolution.  Pending  the 
motion,  the  defendant  having  clandestinely  left  the  country 
and  threatening  to  sell  the  property,  a  receiver  was  allowed.' 
But  in  Massachusetts  the  court  refused  a  receiver  as  against 
a  non-resident  purchaser  of  an  interest  in  a  firm,  although 
a  case  was  presented  on  which  it  would  have  allowed  one 
as  against  a  resident."  And,  in  New  York,  a  representative 
of  a  deceased  partner  was  refused  a  receiver  as  against  a 
surviving  partner,  who  resided  abroad  and  was  winding  up 
the  partnership  affairs  through  a  competent  agent,  he  be- 
ing responsible  and  acting  in  good  faith.^ 

§  575.  Of  Receivers  of  Special  or  lomited  PartnersMps. — A 
special  or  limited  partnership  is  wholly  a  creature  of  statute, 
governed  entirely  by  the  enactment  by  which  it  is  created.  In 
New  York,  from  the  peculiar  phraseology  of  the  statute,  the 
courts  have  deduced  the  rule  that  the  property  of  such  a 
concern  is  a  special  fund  for  the  benefit  of  all  the  creditors, 
and  that  in  case  of  insolvency,  it  is  to  be  distributed  among 
the  creditors  ratably,  in  proportion  to  the  amount  of  their 
respective  debts  ;*  and  that  it  then  becomes  the  duty  of 
the  general  partners  to  place  the  assets  in  the  hands  of  a 
competent  trustee  for  distribution  equally  among  the  credi- 
tors.^ No  creditor,  after  the  firm  becomes  insolvent,  can 
gain  a  preference  by  reason  of  the  neglect  of  this  duty." 
Any  creditor  may  file  a  bill  in  equity,  on  behalf  of  himself 
and  the  other  creditors  of  the  firm,  against  the  co-partners 
to  restrain  them  from  making  an  inequitable  disposition  of 
the  assets,  and  may  have  a  receiver  appointed  to  protect 
the  trust  fund  and  to  distribute  it  among  the  several  cred- 
itors who  may  come  in  and  prove  their  debts  under  the  de- 

'  Sheppard  v.  Oxenford,  1  Kay.  &        '*  Innes  v.  Lansing,  7  Paige,  583. 
J,  491.  5  Jackson  v.  Sheldon,  9  Abb.  Pr. 

2  Harvey  v.    Varnoy,   104    Mass.  127.     Cf.  Lottimer  «.  Lord,  4  E.  D. 

436.  Smith,  183. 

2  Evans  v.  Evans,  9  Paige,  178.  "  Jackson  v.  Sheldon,  supra. 
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cree.'  The  filing  of  a  bill  by  one  creditor  and  the  appoint- 
ment of  a  receiver  thereunder,  does  not  stay  another  creditor 
from  filing  a  bill/  and  it  seems  that  a  receiver  may,  in  such  a 
case,  be  appointed  after  the  commencement  of  the  suit  and 
before  answer.'  But  an  assignment  for  the  benefit  of  the 
firm's  creditors,  made  by  some  of  the  general  partners  with 
the  consent  of  the  special  partner,  may  be  set  aside  upon 
the  motion  of  another  general  partner,  who  may  be  allowed 
a  receiver  thereupon."  And  a  receiver  may  be  allowed  on  an 
accounting  between  the  general  and  special  partners  after 
dissolution.  ** 

§  576.  Of  the  Effect  of  the  Appointment  upon  the  Rights 
of  Creditors. — It  seems  that  the  appointment  of  a  receiver 
will  not  work  the  abatement  of  a  pending  suit  against  the 
company,  but,  otherwise,  if  the  receiver  is  appointed  before 
the  suit  is  commenced."  It  has  been  held,  that  the  appoint- 
ment of  a  receiver  will  not  affect  claims  of  creditors  which 
have  previously  become  liens,  and  that  if  the  firm's  property 
has  been  levied  on  under  execution  before  such  an  appoint- 
ment, that  the  levy  will  hold.''  But  a  levy  subsequent  to 
the  appointment  will  not  prevail  against  the  receiver's  title," 
and  a  partner  cannot,  after  the  appointment  of  a  receiver, 
give  any  preference  to  a  creditor  by  confessing  judgment." 
A  somewhat  contrary  doctrine  prevails  in  California,  where 
it  is  held  that  a  creditor  may  obtain  a  preference  at  any 
time  before  a  decree  dissolving  the  partnership,  although 
a  receiver  has  been  appointed  in  a  suit  for  a  dissolution,  on 
the  ground  that  until  such  decree  is  made  it  is  not  certain 
that  sufficient  reasons  exist  to  permit  the  court  to  adminis- 

1  Innes  v.  Lansing,  7  Paige,  583 ;  « Wilson  v.  Wilson,  1  Barb.  Ch. 

Whitewright  v.  Stimpson,  2  Barb.  592. 

379 ;  Mills  V.  Argall,  6  Paige,  577.  ^  Van  Alstyne  d.  Cook,  25  N.  Y. 

Unnes?).  Lansing,  7  Paige,  583.  489;   Davenport  «.  Kelly,  42  N.  Y. 

^Bloodgood  V.    Clark,    4  Paige,  194,   and  see  also  the  chapter    on 

574.  Title  and  Possession,  supra. 

4  Hayes  v.  Heyer,  3  Sandf .  Super.  «  Knode  v.  Baldridge,  73  Ind.  54. 
Ct.  284,  293.  9  Waring  v.  Robinson,  Hoffm.  Ch. 

5  Hogg  V.  Ellis,  8  How.  Pr.  473.  524. 
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ter  the  firm's  assets.'  A  purcliaser  of  the  interest  of  a  part- 
ner subseqiient  to  the  appointment  of  a  receiver,  is  not  al- 
lowed to  interfere  with  the  receiver  in  the  performance  of 
his  duties,  or  with  property  in  his  possession.' 

§  577.  Where  a  Receiver  will  be  Appointed  in  the  Interest  of  a 
Creditor. — A  receiver  is  often  allowed  to  a  creditor  of  a  part- 
nership when  it  appears  that  the  business  is  so  managed 
as  to  threaten  loss.  Thus,  where  the  creditors  of  a  partner- 
ship filed  a  bill  attacking  a  voluntary  assignment  by  the  firm, 
and  denying  the  right  of  certain  preferred  creditors,  on  the 
ground  that  their  claims  were  not  real  and  hona  fide,  and 
that  the  goods  had  been  purchased  under  fraudulent  repre- 
sentations as  to  the  solvency  of  the  firm,  that  the  principal 
preferred  creditor  was  a  near  relative  of  the  partners,  and 
that  certain  mortgages,  executed  to  the  preferred  creditors, 
were  made  on  the  eve  of  the  assignment  with  a  view  to 
give  color  to  the  preferences,  the  court  considered  it  a 
proper  case  to  grant  an  injunction  and  to  appoint  a  re- 
ceiver until  the  truth  of  the  allegations  could  be  fully  in- 
vestigated f  so,  also,  where,  one  of  the  partners  having 
died,  certain  creditors  filed  bills  against  the  survivors  for 
a  settlement  of  their  claims,  none  of  the  material  allega- 
tions being  controverted."  And  where  one  of  the  firm  re- 
tired and  the  remaining  member  assumed  the  debts,  and 
a  creditor  filed  a  bill  to  obtain  a  receiver  of  the  property 
of  such  retiring  partner,  the  Chancellor  held,  that  the  re- 
ceivership should  cover  the  partnership  effects  and  the 
personal  effects  of  the  real  debtor,  and  that  the  retiring 
partner  was  in  the  situation  of  a  surety,  and  directed  the 
application  to  stand  over  until  some  reason  could  be  shown 
for  limiting  it  to  the  property  of  the  retiring  member."  A 
creditor,  having  a  lien  on  partnership  property,  is  entitled 

'Adams  v.   Woods,   8  Cal.  153;  ^  Oliver  «.  Victor,  74  Ga.  543. 

8.  0.,  9  Id.  24;  Nagleo  «.  Mintum,  8  ^Dick  v.  Laird,  4  Cranch  C.  C. 

Id.  540 ;   Adams  v.  Haskell,  7  Id.  667. 

187.  » Henry  v.  Henry,  10  Paige,  314. 

^Noonan  x.  McNab,  30  Wis.  277. 
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to  an  injunction  restraining  the  disposition  of  tlie  property 
and  to  a  receiver.' 

§  578.  Of  an  Assignment  by  One  Partner  as  a  Ground  for  the 
Appointment. — The  interest  of  each  partner  in  the  partner- 
ship property  is  subject  to  the  lien  of  the  other  partners  if 
they  have  made  payments  beyond  their  proportion  of  the 
indebtedness,  and  it  is  applicable  to  the  payment  of  such  in- 
debtedness before  any  division  of  the  partnership  property. 
Hence,  if  any  members  of  a  firm  attempt,  by  an  individual 
assignment,  to  give  a  preference  to  their  own  personal  credi- 
tors, the  remaining  members  are  entitled  to  a  receiver  of  the 
partnership  effects  pending  a  dissolution.  Thus,  where  a  firm, 
doing  business  in  Havana,  contracted  with  another  firm  in 
New  York  to  purchase  sugars  and  to  ship  them  on  their  joint 
account  consigned  to  the  latter,  and  were  to  draw  drafts  on  the 
consignees  to  pay  for  the  sugar,  it  was  held,  that  the  two  firms 
constituted  a  co-partnership  and  that  an  assignment  by  the 
New  York  house  for  the  benefit  of  their  creditors  only  car- 
ried their  residuary  interest,  and  that  the  court  would  restrain, 
by  injunction  if  necessary,  the  application  by  the  assignee  of 
the  joint  assets  to  the  payment  of  the  debts  of  the  New 
York  house,  and  would  grant  a  receiver,  in  the  event  of  an 
attempt  to  make  such  appropriation,  which  would  extend  to 
all  the  partnership  assets  in  the  hands  of  the  New  York 
partners,  and  would  direct  a  reference  to  ascertain  the 
amount  of  such  assets.^  It  seems,  also,  that  the  court  will 
appoint  a  receiver  of  the  effects  of  a  partnership,  upon  the 
application  of  such  an  assignee,  if  the  remaining  partners 
seek  to  exclude  him  from  his  share  in  the  business."  And 
where  a  partner  makes  an  assignment  of  the  firm's  assets  with 
the  apparent  purpose  of  excluding  his  partner  from  acting 
pending  a  settlement,  and  the  effect  of  such  assignment  is 
to  deprive  him  of  the  right  to  inspect  the  books  and  to  look 

'  Greenwood  ■».  Brodhead,  8  Barb.  ^  "Wilson  v.  Greenwood,  1  Swanst. 
593.  482,  483  (by  Lord  Eldon). 

2  Davis  V.  Grove,  3  Robert.  (N.Y.) 
134,  635. 
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after  tlie  property,  the  excluded  member  is  entitled  to  a  re- 
ceiver, wlio  shall  take  possession  of  all  the  partnership  prop- 
erty, including  the  interest  of  the  assignor.'  But  a  receiver 
was  refused  where  it  did  not  appear  that  the  assignee  was 
fully  responsible  and  the  funds  insecure,  when  the  application 
was  made  on  the  ground  of  the  invalidity  of  the  assignment.'* 

§  579.  When  a  Receiver  will  be  Appointed  in  Case  of  a  Sale. — 
A  sale  or  assignment  of  his  interest  in  a  partnership  by  one 
of  the  partners,  operates  as  a  dissolution  of  the  firm,  and 
thereupon  the  remaining  members  have  a  right  to  settle  up 
the  business  and  distribute  the  assets.  The  courts  will  not, 
as  a  rule,  interfere  with  them  in  so  doing,  and  the  purchaser 
as  such  is  not  entitled  to  a  receiver.  But  if  such  remaining 
partners  act  fraudulently  or  dishonestly,  a  receiver  may 
be  allowed,  but  even  then  the  relief  may  be  refused  if  they 
are  able  to  respond  in  damages.^  And  if  the  remaining  part- 
ner excludes  the  purchaser  and  denies  both  his  rights  and 
those  of  his  vendor,  and  sets  up  an  adverse  title,  a  receiver 
will  be  granted."  Where,  by  the  terms  of  a  partnership 
agreement,  the  partners  were  to  contribute  equally  to  the 
capital  and  to  share  the  profits  and  losses  equally,  and  one 
contributed  only  a  small  proportion  of  his  share  and  refused 
to  pay  the  remainder,  but  sold  his  interest  in  the  firm  and 
its  property,  without  the  knowledge  or  consent  of  his  co- 
partner, and  the  transferee  claimed  to  hold  his  proportion- 
ate part  free  and  discharged  of  all  firm  debts  and  liabilities, 
and  threatened  to  exclude  the  continuing  partner  from  the  firm 
property  and  to  use  it  for  his  own  benefit,  all  this  coupled 
with  the  insolvency  of  his  transferor  and  his  own  irrespon- 
sibility, makes  out  a  sufficient  case  for  a  receiver."  And 
where  all  the  members  composing  a  partnership,  sold  their 
interests  to  various  purchasers,  some  of  whom  obtained  pos- 

'  Klrby    v.    Ingersoll,     1     Doug.  ^  Ronton  •».  Chaplain,  9  N.  J.  Eq. 

(Mich.)  477;     Rutter  v.   Tallis,   5  62. 

Sandf.   Super.  Ct.  610 ;     Candler  v.  *  Seibert .«.  Seibert,  1  Brewst.  531. 

Candler,  Jac.  225.  ^  Heathcot  -p.  Ravenscroft,  6  N. 

« Hayes  v.  Ileyer,  4  Sandf.  Ch.  J.  Eq.  113. 
485;  s.  0.,  3  Sandf.  Super.  Ct.  284. 
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session  and  refused  to  allow  the  others  to  share  therein  and 
were  insolvent,  a  receiver  was  allowed  to  the  excluded  pur- 
chasers.' But,  inasmuch  as  the  action  did  not  involve  an  ac- 
counting, a  receiver  was  refused  to  a  purchaser  of  the  inter- 
est of  a  partner,  who  brought  an  action  against  the  vendee  of 
a  judgment  creditor  to  recover  his  interest,  upon  the  ground 
that  the  creditor  had  fraudulently  acquired  the  partnership 
property  under  an  execution  sale  founded  on  a  judgment 
recovered  in  an  action  to  which  the  other  partner  had  not 
been  made  a  party,  and  sought  to  have  the  sale  set  aside, 
the  property  sold,  and  his  share  paid  him  out  of  the  pro- 
ceeds.^ Where,  pending  proceedings  to  secure  the  appoint- 
ment of  a  receiver  of  partnership  assets,  one  of  the  part- 
ners made  an  assignment  of  his  individual  property,  the 
court,  upon  the  petition  of  a  receiver  subsequently  appoint- 
ed, required  such  partner  and  his  assignee  to  convey  the 
realty  and  to  transfer  the  personalty  so  assigned,  to  the 
receiver.^  But  where  funds  in  the  hands  of  a  receiver  of 
partnership  property  are  conceded  to  be  the  individual  as- 
sets of  one  partner,  such  partner  may  make  a  separate 
assignment  thereof."  An  order  of  a  court  authorizing  its 
receiver  to  file  proofs  of  all  the  claims  of  a  firm's  credit- 
ors in  another  court  which  had  appointed  an  assignee  of 
the  individual  property  of  one  of  the  partners,  and  to 
receive  from  such  assignee  the  surplus  of  the  individual 
estate,  is  not  binding  either  on  the  assignee  or  the  other 
court.  ^ 

§  580.  When  a  Receiver  will  be  Appointed  in  the  Interest  of  a  Re- 
tiring Partner. — Where  articles  of  dissolution  are  drawn  up  be- 
tween the  persons  composing  a  partnership,  whereby  certain 
partners  to  whom  the  entire  partnership  property  is  transfer- 
red, are  authorized  and  directed  to  collect  the  debts  due  to  the 

'Maynardc.  Railey,  2  Nov.  313.     R.   I.    1886).     This  -was    under    a 

*  Morrison  v.  Benthuysen,  9  North     statute. 
East.  Rep.  180;  s.  o.,  5  Cent.  Rep.  43.         *  Weinrich  v.    Koelling,  3  West. 

3  Arnold  v.    Providence    Lumber    Rep.  439  (Mo.) 
Co.,  INewEng.  Rep.  44  (Sup.  Ct.         ^  Wallace  v.   Milligan,   11   North 

East.  Rep.  599  (Sup.  Ct.  Ind.  1887). 
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firm  and  to  assume  the  debts  due  by  the  firm,  and  to  allow 
the  retiring  partner  free  access  to  the  accounts,  such  part- 
ner has  an  equity  to  enforce  those  covenants  and  to  compel 
the  remaining  partners  to  pay  the  firm's  liabilities  out  of  the 
firm  property.  Under  these  circumstances  no  very  strong 
case  of  breach  of  contract  or  other  misconduct  will  be  nec- 
essary to  move  the  court  to  interfere  in  behalf  of  a  partner ; 
but  the  courts,  upon  the  general  principles  of  equity  juris- 
prudence, will  hold  those  having  the  legal  title  and  ex- 
clusive custody  of  the  partnership  effects  to  a  strict  ac- 
countability and  to  an  honest  performance  of  their  duty. 
In  such  a  case,  where  the  remaining  partners  extended  the 
time  for  the  payment  of  the  firm  debts  beyond  the  time  of 
the  dissolution  and  refused  the  retiring  member  access  to 
the  books  of  account,  and  feelings  of  bitter  enmity  had 
taken  the  place  of  those  of  friendliness,  a  court  would  ap- 
point a  receiver,  or  would  continue  one  already  appointed 
where  the  original  causes  had  been  removed,  and  would  not 
leave  the  retiring  member  to  a  new  application.'  But  where 
the  liquidation  of  a  firm  was  placed  in  the  hands  of  one  of 
the  members  with  the  understanding  that  he  was  not  to  be 
disturbed  for  a  certain  unexpired  period,  and  he  had  per- 
formed all  his  duties  faithfully,  a  receiver  was  refused  ;^  and 
where  two  of  the  partners  are  appointed  joint  receivers  by 
stipulation,  disagreements  arising  from  incompatibility  of 
temper  and  conflicting  interests,  are  not  sufficient  to  relieve 
one  of  them  from  the  obligation  of  the  agreement."  And  where, 
upon  a  dissolution,  a  retiring  partner  transfers  his  interest 
to  the  remaining  partners  on  condition  that  they  assume  all 
the  firm  indebtedness  and  agree  to  hold  him  harmless,  such 
an  agreement  does  not  release  him  as  to  the  firm's  creditors, 
but  he  assumes  a  position  of  surety  as  to  the  remaining  part- 
ners. Where  they  act  in  violation  of  the  terms  of  the  agree- 
ment, as,  by  sending  the  firm's  money  beyond  the  State,  or 
are  otherwise  wasting  and  misapplying  the  funds,  or  where 

1  White  V.  Colfax,  33  N.  Y.  Super.        ^  Weston  v.  Watts,  1  New  York 
Ct.  (1  J.  &  S.)  297.  State  Rep.  763  (1886). 

3  Conner  v.  Belden,  8  Daly,  257. 
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the  retiring  partner  is  sued  for  tlie  firm's  debts,  or  there  is 
danger  of  such  suits  by  reason  of  the  insolvency  of  the  re- 
maining partners,  the  court  may  appoint  a  receiver  of  the 
firm's  assets  upon  the  application  of  the  retiring  partners.' 
Where  the  remaining  partners  are  able  to  respond  in  dam- 
ages, and  no  danger  is  shown,  the  relief  will  be  denied ;'  but 
a  receiver  will  be  appointed  where  the  business  is  continued 
by  the  remaining  partners,  if  they  make  use  of  the  assets  of 
the  old  firm.^  And  where,  under  articles  of  dissolution,  the 
remaining  partners  form  a  new  firm  for  the  continuance  of 
the  business,  and  the  retiring  partner  is  held  liable  on  some 
of  the  firm's  debts,  he  has  the  same  remedy  against  a  sub- 
sequently appointed  receiver  of  the  assets  of  the  new  firm 
as  he  would  have  had  against  the  individual  members  them- 
-selves/  The  fact  that  a  continuing  partner  makes  a  general 
assignment,  without  preference,  for  the  benefit  of  the  firm's 
creditors,  is  not  a  ground,  irrespective  of  the  question  of 
the  validity  of  the  assignment,  for  the  appointment  of  a 
receiver  upon  the  retiring  partner's  aj^plication,  where  there 
is  no  charge  that  the  assignee  is  not  fully  responsible,  and 
where  there  is  no  reason  to  believe  that  the  funds  in  his  hands 
are  insecure.^  Where  a  partner  has  exercised  his  right  to 
dissolve  a  firm,  a  receiver  will  be  appointed,  as  of  course, 
where  the  partners  cannot  arrange  the  settlement  among 
themselves,  notwithstanding  the  general  rule,  that  each 
partner  has  an  equal  right  to  the  possession  of  the  part- 
nership effects,  and  to  collect  and  apply  them  in  satisfac- 
tion of  the  firm's  debts.  Such  a  receiver  should  pay  the 
liabilities  ratably  without  preferences." 

§  581.     When  a  Receiver  will  be  Appointed  in  the  Interest  of 
the  Representatives  of  a  Deceased  Partner. — It  is    settled   law 

'  West  V.   Chasten,   12  Fla.  315  ;  *  Allyn  «.  Boorman,  30  Wis.  684. 

Drury  *.  Roberts,  2  Md.  Ch.  157 ;  s  Hayes  d.  Heyer,   4  Sandf.   Ch. 

Cf.  Butchart  v.  Dresser,  4  DeG.  M.  485 ;    s.  o.,  3  Sandf.  Super.  Ct.  284. 

&  G.  543.  6  Law  v.  Ford,  2  Paige,  310 ;  Mar- 

2  Simon  d.  Schloss,  48  Mich.  233.  ten  v.  Yan  Schaick,  4  Id.  479 ;  Dunn 

Harding  v.  Glover,  18  Ves.  281 ;  v.  McNaught,  38  Ga.  179. 


Wilson  V.  Greenwood,  1  Swanst.  483. 
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that,  as  a  general  rule,  the  surviving  partner  has  a  right  to 
settle  the  affairs  of  a  firm  dissolved  by  the  death  of  one  of 
the  members,  and  that  the  executor  or  administrator  of  a  de- 
ceased member  has  no  other  right  in  the  premises  than  that 
of  calling  the  survivor  to  an  account.  But,  nevertheless,  the 
personal  representative  has,  in  general,  the  same  right  to  a 
receiver  that  one  of  the  partners  has  or  would  have  had.' 
Accordingly,  where  there  is  unreasonable  delay  in  closing 
up  the  affairs  of  the  partnership,  or  the  survivors  are  -Cvast- 
ing  its  effects,"  or  confidence  has  been  destroyed  by  misman- 
agement, or  improper  conduct,"  or  the  survivors  insist  on 
continuing  the  business  with  the  assets  of  the  deceased  part- 
ner,* the  personal  representatives  not  only  have  a  right  to 
interfere  by  applying  for  a  receiver,  but  it  may  even  be- 
come their  duty  to  do  so.''  A  court  will  appoint  a  receiv- 
er, as  of  course,  where  all  the  partners  are  dead  and  a  suit 
is  pending  between  their  respective  representatives  for  an 
accounting,  upon  the  ground  that  the  confidence  which  sub- 
sists between  partners,  or  between  the  survivor  and  the  rep- 
resentatives of  a  deceased  partner,  does  not  necessarily  sub- 
sist between  their  representatives." 

§  582.  When  a  Receiver  will  be  Appointed  in  the  Interest  of  a 
Legatee. — In  an  English  case,  a  receiver  was  allowed  to  the 
legatee  of  a  deceased  partner,  upon  a  bill  for  a  dissolution, 
where  the  business  had  been  continued  for  several  years  by 
such  legatee  and  the  survivor,  and  he  had  received  a  share 
in  the  profits,  and  where  his  right  was  denied  by  the  other 
partner,  who  claimed  all  the  partnership  assets  upon  the 
ground  that  the  legatee,  being  a  clergyman,  was  prohibited, 
by  act  of  parliament,  from  engaging  in  such  secular  busi- 
ness or  avocation.^ 

'  Collyor  on  Partnership,  197.  294 ;  Miller®.  Jones.  mp)'a— where  it 

•^  Miller  v.  Jones,  39  111.  54.  is  held  that  the  personal  representa- 

'  Walker  v.    House,   4    Md.   Ch.  tive,  if  not  otherwise  disqualified, 

Dec.   39  ;     Jacquin  d.   Buisson,   11  may  be  appointed  receiver. 

How.  Pr.  394.  « Phillips  v.  Atkinson,  2  Bro.  C. 

■»  Madgwick  «. Wimble,  6  Beav.  495.  C.  272. 

6  Clegg  V.  Fishwick,  1  Mac.  &  G.  ">  Hale  v.  Hale,  4  Beav.  369. 
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§  583.  A  Partner  may  be  Appointed  Receiver. — According  to 
the  practice  in  England,  each  partner  has  the  privilege  of 
proposing  himself  as  receiver  of  the  partnership  effects,'  and 
this  practice  has  been  followed  to  a  greater  or  less  extent 
in  this  country.'^  But,  as  a  general  rule,  when  a  partner  is 
appointed,  it  is  by  stipulation,  or  agreement  among  the  part- 
ners themselves  or  in  connection  with  the  creditors."  While 
a  partner  has  no  legal  claim  to  be  appointed,  he  is  to  be  pre- 
ferred if  his  capacity  and  integrity  are  unquestioned  and  he 
can  give  the  necessary  security.*  Thus,  if  a  firm  is  dissolved 
through  the  insolvency  of  some  of  the  members,  the  solvent 
member  cannot  insist  that  his  legal  rights  are  the  same  as 
those  of  a  surviving  partner  and  so  claim  the  sole  adminis- 
tration of  the  assets.^  When  a  partner  acts  as  a  receiver, 
he  is  not  entitled  to  any  compensation,  and  must  give  the 
same  security  that  would  be  required  of  any  other  person," 
and  where  a  partner  is  appointed  receiver,  he  ceases  to  oc- 
cupy the  position  or  relation  of  a  partner,  but  becomes  an 
officer  of  the  court  appointing  him,  and  he  is  responsible  as 
such."  If  he  use  the  partnership  funds  for  his  personal 
profit,  he  is  not  liable  to  his  co-partners  as  a  partner,  but 
is  accountable  primarily  to  the  court. ^ 

§  584.  Of  the  Title  of  a  Receiver  of  Partnership  Property. — 
Upon  the  appointment  of  a  receiver,  the  entire  legal  and 
equitable  title  to  the  tangible  property  of  the  firm,  as  well 
as  to  its  rights  and  remedies,  vest  in  him."     And  real  prop- 

» Sargent  «.  Read,  1  Ch.  D.  600 ;  ^  Sargent  v.  Read,  L.  R.  1  Chan. 

Blakeney  v.  Dufaur,  15  Beav.  40 ;  Div.    600 ;   Blakeney  v.  Dufaur,   15 

Jeffreys  «.  Smith,  1  Jac.  &  W.  302.  Beav.   40 ;   Brien    v.    Harriman,    1 

2  Brien  v.  Harriman,  1  Tenn.  Ch.  Tenn.  Chan.  467  ;  Todd  v.  Rich,  2 
467;  Kirkpatrick  v.  Coming,  38  N.  Tenn.  Chan.  107  ;  Hubbard «.  Guild, 
J.  Eq.  234 ;  Gridley  v.  Conner,  2  La.  2  Duer.  685. 

Ann.  87  ;  McMahon  «.  McClernan,         ■>  Blakeney  «.  Dufaur,  15  Beav.  40 ; 

10  W.  Va.  419.  Gridley  «.  Conner,  2  La.  Ann.  87. 

3  Conner  v.  Belden,  8  Daly,  257 ;  ^  Whitesides  v.  Lafferty,  3  Humph. 
Todd  V.  Rich,  2  Tenn.  Ch.  107.  (Tenn.)  150. 

"^  Hubbard  v.  Guild,  2  Duer.  685.  » Tillinghast  v.  Champlin,  4  R.  I. 
Of.,  however,  Ogden  «.  Amot,  29  173;  Wallace  v.  Yeager,  4  Phila, 
Hun,  146.  251 ;  Pearce  v.  Gamble,  72  Ala.  341. 


» Hubbard  v.  Guild,  2  Duer.  685. 
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erty,  lield  by  tlie  members  of  a  firm  as  tenants  in  common, 
but  used  for  partnership  purposes  and  built  on  with  part- 
nership funds,  will  be  treated  as  partnership  property,  and 
will  pass  to  the  receiver.^  But  where  the  order  directed  the 
partners  to  convey  the  property  to  a  receiver,  no  title  will 
vest  in  him  until  the  conveyance  is  executed.^  And  where 
a  firm  is  dissolved  by  the  insolvency  of  one  member,  and 
the  solvent  member,  in  closing  up  the  business,  executes 
a  chattel  mortgage  to  a  creditor  to  secure  a  debt,  a  tempo- 
rary receiver  subsequently  appointed  has  not  such  a  title  as 
will  authorize  him  to  bring  an  action  against  such  creditor 
to  recover  goods  taken  under  the  mortgage.^  Where  a 
partner  ^as  appointed  receiver,  and  subsequently  a  suit  was 
commenced  to  foreclose  a  mortgage  given  by  the  firm,  to 
which  such  partner  was  made  a  party  as  partner  but  not  as 
receiver,  it  was  held  that  a  receiver,  appointed  to  succeed 
him,  could  not  redeem  from  the  sale  upon  that  ground,  no 
objection  having  been  made  at  the  time.*  It  is  no  defense  to 
a  suit  by  a  receiver  to  foreclose  a  vendor's  lien  on  real  prop- 
erty sold  by  him,  that  one  partner  had  not  been  made  a  party 
to  the  proceeding  in  which  he  was  appointed,  it  not  being 
shown  that  such  co-partner  was  alive  at  the  time,  or  was  with- 
in the  jurisdiction  of  the  court,  or  had  a  substantial  interest 
in  the  business."  A  receiver  of  the  individual  effects  of  a 
partner  has  no  right  to  interfere  with,  or  to  dispose  of  his 
interest  in  the  firm  property,  and  if  he  does  he  may  be  re- 
quired to  make  restitution,  inasmuch  as  his  appointment 
does  not  effect  the  co-partner's  title  to  the  firm  property." 

§  585.  Of  the  Duties  and  Powers  of  Receivers  Herein. — The 
first  and  principle  duty  of  a  receiver  in  these  cases  is,  as  in 
general  in  other  cases,  to  collect  and  reduce  to  available 

'  Smith  V.  Danvers,  5  Sandf.  Super.  ^  Stelzer  «.  La  Rose,  79  Ind.  435. 

Ct.  669.  « Ilamil  v.  Hamil,    27  Md.    679. 

2  Fincke  v.  Funke,  25  Hun.  616.  In  this  case  the  receiver  was  ap- 

^  Ogden  V,  Arnot,  29  Hun,  146.  pointed  upon  the  application  of  a  wife 

'*  Kirkpatrick  v.  Coming,  38  N.  J.  in  a  suit  for  a  divorce,  the  husband 

Eq.  234.  having  absconded. 

522 


CHAP.  XV.]   EECEIVEKS  OF  PARTNERSHIP  PROPERTY.      §  585 

funds  the  debts  and  effects  of  the  partnership/  and  the 
partners  may  be  compelled,  upon  his  motion,  to  pay  over 
collections  made  by  them  prior  to  his  appointment.''  Under 
a  statute  in  Ehode  Island,  if  a  member  of  a  partnership 
makes  an  assignment  of  his  individual  property  pending 
proceedings  against  the  partnership  for  a  receiver,  a  peti- 
tion by  the  receiver,  when  appointed,  for  an  order  requiring 
Ruch  partner  and  his  assignee  to  join  in  a  conveyance  to  him 
of  the  assigned  realty  and  to  transfer  to  him  the  personalty, 
will  be  granted.^  The  receiver  may  be  required  to  pa^^  over 
to  the  partner,  upon  whose  application  he  was  appointed,  the 
proportion  of  the  collections  to  which  he  is  entitled."  A  re- 
ceiver, of  a  partnership  dissolved  by  the  death  of  one  of  the 
members,  appointed  at  the  instance  of  the  representative  of 
the  deceased  member,  is  clothed  with  all  the  rights  and 
equities  of  such  partner  and  stands  in  the  place  both  of  him 
and  of  his  representative  as  far  as  the  winding  up  of  the 
business  is  concerned.^  And,  it  has  been  held,  that  the  ap- 
pointment of  a  receiver  by  a  court  having  jurisdiction  of  a 
suit  instituted  to  settle  the  partnership  affairs,  is  sufficient 
authority  to  the  receiver  to  sue  for  debts  due  to  the  firm,  al- 
though in  the  meanwhile  one  of  the  partners  dies  and  let- 
ters are  issued  upon  his  estate.®  Such  a  receiver  supercedes 
the  surviving  partner  in  the  possession  and  control  of  the 
partnership  effects,  and  in  the  authority  to  settle  the  partner- 
ship affairs ;  he  is,  therefore,  a  necessary  party  to  all  suits  to 
collect  the  firm  debts,  and  a  judgment  recovered  against  the 
survivor  after  the  appointment  is  a  nullity."     Funds  in  the 

'  Jackson  v.   DeForest  14  How.  Co.  (Sup.  Ct.   R.  I.),  1  New  Eng. 

Pr.  81.     See  also  §  567,  supra.  Rep.  44. 

2  Murphy  V.  DuBerg,  11  Abb.  N.  C.  ^  Maher  v.  Bull,  44  111.  97. 

112.     In  this  case  the  receiver  was  »  Tillinghast  v.  Champlin,  4  R.  I. 

appointed  upon  the  application  of  173. 

one  of  the  partners,  who  was  then  ^  Helme  v.  Littlejohn,  12  La.  Ann. 

required  to  pay  to  the  receiver  col-  298.     Cf.  Martin  v.  Smith,  53  N.Y. 

lections  made  by  him  just  prior  to  Super.  Ct.  277. 

his  appointment.  ''  Kirkpatrick  v.   McElroy,  41  N. 

^Arnold  v.    Providence    Lumber  J.  Eq.  539;  s.  o.,  7  Atl.  Rep.  647, 

5  Cent.  Rep.  67  (1886). 
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hands  of  a  receiver  are  not  liable  to  attachment  or  garnish- 
ment, because  being  under  the  control  of  the  court,  they  can 
be  disposed  only  by  order  of  court.* 

§  686.  Of  the  Conduct  of  the  Business  by  the  Receiver. — Al- 
though a  receiver  have  been  irregularly  appointed,  if  the  ap- 
pointment have  been  acquiesced  in,  he  will  be  protected  as 
long  as  he  acts  in  good  faith ;  and  a  receiver  so  appointed  may 
appoint  a  competent  person  to  take  charge  of  the  business, 
or  a  reasonable  number  of  keepers  to  preserve  the  property, 
but  he  cannot,  except  by  special  order,  appoint  a  deputy  re- 
ceiver or  counsel.''  A  receiver  may,  by  the  order  of  his  ap- 
pointment, be  directed  to  act  personally  in  the  business,  to 
collect  the  debts  and  pay  tax-duties  and  other  charges,  and 
to  sue  in  the  name  of  the  partners.^  It  is  improper  to  en- 
join a  receiver  from  taking  possession  of  the  property,  as 
such  action  is,  in  effect,  to  restrain  the  court  from  making  a 
proper  disposition  of  the  funds  which  may  come  into  its  re- 
ceiver's hands."  But  the  receiver  may  be  required  to  pro- 
duce the  books  of  account  of  the  firm's  business  kept  by 
him,  for  examination  before  a  master ;  an  inspection,  how- 
ever, cannot  be  directed  on  the  receiver's  premises.^ 

§  587.  Of  Sales  by  the  Receiver. — TVhere  the  court  has 
taken  possession  of  property  in  litigation  and  has  continued 
its  use  for  a  considerable  period,  it  may,  at  any  time,  refuse 
to  go  on  with  the  business,  on  account  of  the  inconvenience 
and  unfitness  of  such  a  proceeding,  and  direct  a  sale.^     If 

'  Receiver  of  Adams  &  Co.  v.  Ro-  "*  Maund  «,  Allies,  4Myl.  &Cr.  503 

man  (unreported)  citod  by  Terry,  J.  « Crane  «.  Ford,  Hopkins  Ch,  114. 

in  Adams  v.  Hackett,  7  Cal.  187.  See  In  this  case  it  appears  that  the  Chan- 

also  §   228,   supra,   and    cf.  contra  cellor  ordered  the  sale  of  a  ship 

Adams  v.  Hackett,   supra,  by  Bur-  which  had  been  navigated  for  two 

nett,  J.,  and  see  §  57G,  supra.  years  by  the  receiver,  but  which  was 

'  Corey  «.  Long,  12  Abb.  Pr.  (N.  then  in  need  of  material  repairs— 

S.)  427.  and  this,  although  the  bill  was  not 

^Skip    V.   Harwood,    Dick.   114;  framed  for  that  purpose,  and  had 

8.  c,  3  Atk.  564.  been  taken  pro  c-onfesso  against  some 

*  Van    Rensselaer    v.    Emery,    9  of  the  defendants— upon  the  theory 

How.  Pr.  135.  that  the  power  to  sell  was  incident. 
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the  court  have  jurisdiction  of  the  members  of  the  partner- 
ship, it  is  sometimes  held  the  receiver  acquires  title  to  prop- 
erty without  the  territorial  jurisdiction  of  the  court,  also  to 
choses  in  actions  and  book  accounts  due  from  persons  with- 
out the  jurisdiction,  and  that  a  purchaser  from  the  receiver 
acquires  a  good  title  and  is  not  accountable  to  the  firm,  or 
to  the  individual  members  thereof,  for  the  proceeds.'  It  is 
often  a  dictate  of  sound  business  policy  on  the  part  of  the 
court  to  direct  a  sale  of  partnership  property.  Thus,  wliere 
the  partners  were  conducting  an  insane  hospital  and  immi- 
grant lazaretto,  and  the  business  was  broken  up  by  disagree- 
ments and  cross-suits,  the  court,  in  order  to  preserve  the 
good  will  of  the  establishment,  appointed  a  receiver  with 
directions  to  sell  the  lease  of  the  premises  occupied  and  the 
moveables  and  good  will,  and  restrained  the  parties  except 
those  who  might  purchase,  from  conducting  the  same  busi- 
ness, directly  or  indirectly,  in  the  city.''  But  where  the  pro- 
ceedings, in  which  the  receiver  is  appointed,  are  instituted 
in  an  inferior  court,  it  is  improper,  while  there  is  an  appeal 
pending  to  settle  a  question  of  jurisdiction,  for  such  lower 
court  to  direct  a  sale.^ 

§  588.  Of  Payments  by  the  Receiver. — A  receiver  appointed 
to  take  charge  of  a  partnership  estate  has  no  power  to  trans- 
fer to  a  firm  creditor  a  secured  note  not  included  in  the  in- 
ventory, in  satisfaction  of  the  firm's  indebtedness  to  him ;  and 
in  general,  no  discretion  is  allowed  him  as  to  the  application 
of  the  funds."  But,  on  the  other  hand,  it  has  been  held,  in 
Louisiana,  to  be  error  for  the  court,  upon  a  rule  against  a 
receiver  to  show  cause  why  he  should  not  pay  certain  mon- 
eys into  court,  to  reject  testimony  that  he  had  used  the  money 
to  pay  debts  justly  due,  inasmuch  as  such  a  disposition 
would  be  a  complete  answer  to  the  rule.*     And  where  a 

'  Loney  v.  Penniman,  43  Md.  130.  See  also  s.  o.,  sub.  nom.,  Noonan  v. 

Cf.  §  211,  m^n-a,  McNab,  30  Id.  277. 

2  Williams  ^.Wilson,  4  Sandf.  Ch.  ^  Hospes  v.  Almstedt,  13  Mo.  App. 
379.  270. 

3  McNab  «.  Noonan,  28  Wis.  434.  ^  Kellar  v.  Williams,  3  Rob.  (La.) 

321. 
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member  of  a  partnersliip  kept  certain  funds  on  deposit  with 
another  firm,  consignees  of  his  firm,  sufficient  to  secure  ad- 
vances, it  was  held  that  such  deposit  simply  made  him  a 
creditor  of  the  consignee,  and  that  he  had  no  legal  or  equit- 
able lien  upon  any  property  in  the  hands  of  a  receiver  of  the 
consignees ;  the  court,  therefore,  properly  refused  a  motion 
to  require  the  receiver  to  pay  over  the  balance  claimed  to 
be  due.'  W-here  one  of  the  partners  is  appointed  receiver 
and,  as  such,  makes  collections,  he  has  no  right  to  withhold 
them  upon  the  ground  that  they  are  due  him  personally, 
inasmuch  as  such  an  act  would  be  in  violation  of  his  trust.^ 

'  Butler  v.  Sprague,  66  N.Y.  392 —  est  on  credits  and  charged  interest 

where  it  appears  that  the  depositor  on  debts. 

had  drawn  drafts  and  made  depos-  ^  Gridley  v.  Conner,  2  La.  Ann.  87 

its,  and  statements  of  accounts  had  — where  it  appeared  that  the  moneys 

been  made  to  him  from    time  to  collected  had    been    mmgled  with 

time,  in  which  he  was  allowed  inter-  partnership  funds. 
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CHAPTEE  XVI. 

RECEIVERS  OF  TRUST  PROPERTY. 

§  589.  Receivers  in  Cases  of  Express  Trusts. 
§  590.  The  Same  Subject  Continued. 
§  591.  Receivers  in  Cases  of  Trusts  Created  by  Will. 
§  592.  Receivers  in  Cases  of  Trusts  Created  by  the  Legislature.  • 
§  593.  Receivers  Pendente  lite. 
§  594.  Receivers  Pending  Litigation  Over  Probate. 
§  595.  Receivers  in  Actions  to  set  Aside  Sales. 
§  596.  Receivers  as  Against  Executors  and  Administrators. 
§  597.  V^hat  will  Constitute  Ground  for  the  Relief. 
§  598.  Receivers  in  Behalf  of  Infants  as  Against  Adverse  Holders. 
§  599.  Receivers  in  Cases  of  Lunacy. 

§  600.  Of  the  Poverty  or  Insolvency  of  the  Trustee  as  a  Ground. 
§  601 .  Receivers  in  Cases  of  Joint  Trustees. 

§  602.  Of  the  Effect  Qf  the  Removal  of  the  Trustee  Beyond  the  Jurisdic- 
tion of  the  Court. 
§  603.  Receivers  in  Cases  of  Foreign  Trustees. 
§  604.  Receivers  in  Aid  of  Creditors. 
§  605.  Receivers  in  Aid  of  Sureties. 
§  606.  Of  the  Selection  of  a  Receiver  in  These  Cases. 
§  607.  Of  the  Effect  of  the  Appointment  of  a  Receiver  Herein. 
§  608.  Of  the  Discharge  and  Removal  of  the  Receiver. 

§  589.  Receivers  in  Cases  of  Express  Trusts. — In  this  chap- 
ter will  be  found  a  consideration  of  such  cases  as  seem  to 
fall  most  appropriately,  in  a  logical  subdivision,  to  the  title 
of  receiverships  in  cases  of  trusts.  But  the  careful  reader 
will  not  have  failed  to  observe  that,  throughout  the  work 
hitherto,  a  comparatively  large  number  of  cases  have  been 
cited  and  digested  under  other  titles  which  have  involved  a 
receivership  of  trust  property.  When  such  cases  have 
seemed  to  belong  more  properly  elsewhere  they  have  been 
included  in  other  chapters,  and  such  cases  onlj  have  been 
assigned  to  this  chapter  as  have  seemed  to  illustrate  or  elu- 
cidate some  phase  or  other  of  the  subject  as  specially  mod- 
ified by  the  consideration  that  the  property  of  which  the 
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receiver  was  appointed  was  property  affected  by  a  trust.  It 
may  be  remarked,  in  the  first  place,  that  courts  of  equity  no 
more  incline  to  exercise  their  power  of  appointing  receivers 
in  cases  where  they  have  exclusive  jurisdiction  than  in  other 
cases.  Accordingly,  it  is  generally  held  that  there  must  ap- 
pear the  same  substantial  grounds  for  the  exercise  of  the 
jurisdiction  in  these  cases  as  in  those  in  which  the  cause  of 
action  is  one  peculiarly  at  law.  This  is  especially  the  rule 
in  the  case  of  express  trusts,  on  account  of  the  confidence 
reposed  by  the  donor  in  the  trustee.  The  general  ground 
upon  which  a  receiver  is  appointed  in  this  class  of  cases,  is 
that  the  trust  estate  is  in  danger  because  of  the  waste,  miscon- 
duct or  mismanagement  of  the  trustee.*  A  receiver  will  not 
be  allowed  simply  because  the  appointment  can  do  no  harm  f 
and,  if  the  trustees  consent  to  pay  the  income  and  profits 
into  court,  no  appointment  will  be  made.^  Thus,  where,  in 
a  suit  to  have  the  trust  declared,  the  trustee  denied  the 
trust,  which  was  subsequently  established  to  the  satisfaction 
of  the  court,  it  was  deemed  a  proper  case  for  the  appoint- 
ment of  a  receiver."  So,  also,  where  property  is  bequeath- 
ed in  trust,  to  have  the  income  applied  to  the  support  of 
certain  cestuique  triistSy  without  power  in  the  trustee  to  sell 
or  mortgage,  if  the  trustee  neglect  his  duty  to  pay  the  taxes, 
so  that,  in  consequence,  the  property  is  sold  at  a  judicial  sale, 
a  receiver  will  be  appointed  and  empowered  by  the  order 
to  mortgage  enough  of  the  estate  to  raise  money  to'  re- 
deem the  whole  from  the  sale.^  And  where  there  was  no 
covenant  in  a  deed  of  trust  upon  the  part  of  the  trustee 
to  perform  his  duties,  a  receiver  was  allowed  upon  his 
non-performance ;"  likewise,  where  property  had  been  be- 
queathed to  a  wife  upon  the  faith  of  a  promise  that  she 
would  dispose  of  it  in  a  certain  way,  and  she  failed  to  do  so." 

'  Willis  V.   Corlies,    2  Edw.   Ch.  ■»  McCandless  v.   Warner,   26  W. 

281 ;   Hatcher  v.  Massey,  66  Ga.  66 ;  Va.  754. 

Boyd  V.  Murray,  3  Johns.  Ch.  48 ;  ^  Burroughs  v.   Gaither,   5  Cent. 

Jenkins  v.  Jenkins,  1  Paige,  243.  Rep-  (Md.  1886)  596. 

2  Rogers  v.  Ross,  4  John.  Ch.  388.  «  Taylor  v.   Emerson,  4  Dr.  &  W. 

^Prebble  v.   Boghurst,  1  Swanst.  117. 

309.  Todmore^.Gunning,  5  Sim.486— 
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And  where  the  trustee  of  a  government  pension  refuses  to 
pay  the  pension,  and  then  removes  himself  beyond  the  juris- 
diction of  the  court,  a  receiver  is  a  proper  relief.' 

§  590.  The  Same  Subject  Continued. — ^A  receiver  will  be  ap- 
pointed of  an  estate,  the  corpus  of  which  belongs  to  certain 
children  and  the  income  to  their  mother,  where  the  husband 
and  trustee  has,  with  the  approbation  of  his  wife,  managed 
the  property  and  incurred  an  indebtedness  for  supplies, 
partly  for  the  betterment  of  the  property  and  partly  for  the 
individual  benefit  of  the  annuitant,  so  that  part  of  the  future 
net  income  may  be  applied,  year  by  year,  to  the  payment  of 
the  accumulated  balances  due  creditors."  And  where,  by  a 
marriage  settlement,  certain  stocks  and  estates  were  con- 
veyed to  trustees  for  the  benefit  of  a  wife  for  life  with  re- 
mainder to  her  children,  and  she  fraudulently  obtained  a 
transfer  of  the  stock  and  sold  it,  and  assigned  her  life  in- 
terest in  the  land  together  with  a  rent  charged  on  other 
estates,  to  one  who  had  notice  of  the  fraud,  a  receiver  of 
such  rent  charge  and  of  the  rents  of  the  trust  estate  was 
appointed,  and  he  was  directed  to  apply  the  same  to  replace 
the  stock.^  But  where  a  husband  induced  certain  trustees, 
who  held  moneys,  under  a  marriage  settlement,  for  the  sep- 
arate use  of  the  wife  without  power  of  anticipation,  to  pur- 
chase property,  in  violation  of  their  trust,  for  a  lease  of 
which  he  had  contracted,  and  he  then  laid  out  large  amounts 
of  money  in  buildings  and  repairs  thereon,  when  trustees 
commenced  a  proceeding  at  law  to  enforce  their  right  to  the 
rents,  the  husband  filing  a  bill  setting  up  his  lease  and  ask- 
ing for  a  sale  and  for  the  application  of  the  proceeds  to  re- 
place the  trust  funds  and  to  reimburse  his  outlays,  a  receiv- 
er was  refused.*  And  the  court  will  not  displace  a  trustee 
upon  the  application  of  one  of  the  several  beneficiaries, 
merely  for  the  reason  that  the  estate  has  depreciated  in 

where  the  appointment  was  made  on        ^  Robert  v.  Tift,  60  Ga.  566. 

the  bill  and  affidavits.  ^-^Toodyatt  v.    Gresley,    8    Sim. 

'  Noad  -p.  Backhouse,  2  Younge  &  180. 
C.  Ch.  539.  4  Wiles  «.  Cooper,  9  Beav.  394. 
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value  and  the  incumbrances  thereupon  have  increased,  un- 
less the  management  of  the  trustee  has  been  improper ;'  so, 
also,  where  the  beneficiary  claimed  to  hold  the  fund  abso- 
lutely instead  of  in  trust,  a  receiver  in  her  behalf  ought  not 
to  be  allowed,  because  it  would  be  an  unauthorized  diver- 
sion of  the  trust.^  And  in  a  suit  to  set  aside  an  assignment 
for  the  benefit  of  creditors  upon  the  ground  of  fraud,  a  re- 
ceiver will  be  refused  where  the  fraud  is  denied  and  the 
trustee  is  able  to  respond  in  damages/  But  where  the  trus- 
tee is  irresponsible  and  the  plaintiff  is  likely  to  be  success- 
ful, if  there  be  reasonable  ground  to  apprehend  loss  by 
reason  of  the  fraudulent  disposal  of  the  property  before  the 
determination  of  the  litigation,  the  rule  would  be  otherwise.* 
A  receiver  of  choses  in  action  will  not  be  appointed  in  an 
attachment  suit  against  a  foreign  corporation,  where  the 
corporation  is  in  the  hands  of  trustees  in  the  state  of  its 
residence.^ 

§  591.  Receivers  in  Cases  of  Trusts  Created  by  Will. — Where 
claims  to  real  estate  under  a  will  have  been  determined, 
and  the  rents  and  profits  thereof  are  in  the  hands  of  trus- 
tees, a  receiver  of  such  rents  and  profits  may  be  appointed 
where  there  is  necessary  delay  in  the  execution  of  the  trusts 
under  the  will.^  And  it  is  proper  to  appoint  a  receiver,  in  an 
action  to  have  the  trusts  under  a  will  remaining  unperform- 
ed carried  into  execution  by  the  court,  where  the  income  of 
the  trust  property  has  not  been  properly  expended  in  caring 
for  it.''  Where  a  trust  devolves  upon  the  Court  of  Chan- 
cery, on  account  of  the  death  of  one  of  the  trustees  named 
in  a  will  and  the  refusal  of  the  others  to  act,  a  proper  case 

'  Barkley  v.  Lord  Reay,  2  Hare,  ^  Levenson  v.  Elson,  88  N.  C.  182. 

306.  Cf.  Fairbairn  v.  Fisher,  4  Jones  Eq. 

2  Richards  v.  Barrett,  5  Bradw.  510.  390. 

The  opinion  in  this  case  contains  -^Ellett «.  Newman,  92  N.  C.  519. 

a  dictum  to  the  effect  that,  if  the  ^Fenton-p.  Lumberman's  Bank,  1 

trustee  should  mismanage  the  fund  Clarke  Ch.  286. 

or  become  insolvent  so  as  to  endan-  *  Attorney-General  v.   Bowyer,  3 

ger  it,  the  court  would  remove  him  Ves.  714. 

and  appoint  a  new  trustee.  ■>  In  re  Fowler,  L.  R.  16  Ch.  D.  733. 
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is  presented,  if  there  be  a  suit  pending  to  test  the  valid- 
ity of  the  will,  to  have  a  receiver  appointed  by  such  court, 
to  collect  and  preserve  the  rents  and  profits  pending  the  de- 
termination of  the  question  of  validity ;'  so  also,  where  some 
of  the  trustees  refuse  to  act,  and  all  the  parties  are  before 
the  court  and  consent  to  the  appointment.'^  In  an  action 
for  an  accounting,  a  receiver  will  be  appointed  where  the 
trustee  is  insolvent  and  has  acted  in  violation  of  his  trust  in 
failing  to  apply  the  trust  funds  according  to  the  terms  of  the 
deed,  and  in  appropriating  the  income  to  his  personal  use.^ 
But  the  relief  will  be  refused  where  there  is  no  danger.  Ac- 
cordingly, bad  habits  on  the  part  of  the  trustee  and  his  unfit- 
ness for  the  position  are  insufiicient  grounds,  where  there  is 
no  reasonable  apprehension  of  danger  ;*  and  the  fact  that 
the  trustee  has  mingled  the  trust  funds  with  his  own  private 
funds,  it  not  being  alleged  that  the  trust  fund  is  in  danger, 
and  there  being  no  allegation  that  the  trustee  does  not 
keep  proper  accounts,  will  not  warrant  the  appointment  of 
a  receiver.^ 

§  592.  Receivers  in  Cases  of  Trusts  Created  by  the  Legisla- 
ture.— The  rule  which  guides  the  court  in  appointing  receivers 
of  public  trusts  has  been  well  stated  by  Mr.  Justice  Brad- 
ley in  Yose  v.  Reed.^  He  says : — "  Now  these  public  and 
political  objects  of  the  trust  make  it  extremely  fitting  that 
the  chief  executive  officers  of  the  State  should  administer 
the  fund,  and  it  must  be  a  very  strong  case,  indeed,  which 
will  induce  the  court  to  take  the  property  out  of  their  hands 
and  put  it  into  the  hands  of  its  own  officers.  The  Legisla- 
ture has  seen  fit  to  entrust  the  chief  officers  of  the  State 
with  these  important  duties,  and  it  would  show  a  great  dis- 
respect to  this  co-ordinate  branch  of  the  government  for  the 

'McCosker-?).  Brady,  1  Barb.  Ch.  ^Poythress  v.  Poythress,  16  Ga. 

329.     Cf.  Middleton  v.   Sherburn,  4  406. 

Y.  &  Coll.  358  ;    Palmer  v.  Wright,  »  Orphan    Asylum    v.    McCartee, 

10  Beav.  234.  Hopk.    Ch.    429.      Cf.   Hooley    v. 

2  Brodie  v.  Barry,  3  Meriv.  695.  Grieve,  9  Abb.  N.  C.  8. 

« Albright  v.  Albright,  91  N.C.2%0.  « 1  Woods,  647,  651. 

531 


§   593  LAW   OF  KECEIVERS.  [CHAP.   XVI. 

judiciary,  on  liglit  grounds,  to  displace  these  officers  from 
the  trust,  and  to  put  appointees  of  its  own  in  their  stead. 
.  .  .  It  would  be  very  strange  if  the  courts  could  not,  in 
some  way,  secure  the  rights  of  parties  having  an  interest  in 
the  fund,  without  removing  from  the  trust  those  official  per- 
sonages to  whose  administration  it  has  been  entrusted  by 
the  Legislature.  ...  To  my  mind  it  seems  to  be  a  case 
in  which,  if  a  receiver  can  be  appointed  at  all,  the  appoint- 
ment ought  not  to  be  made  until  every  other  remedy  has 
been  tried  in  vain."^  In  that  case  public  lands  were  vested 
in  designated  State  officers  as  trustees,  who  were  authorized 
to  sell  the  lands  and  to  look  after  their  drainage,  settlement 
and  cultivation.  So  also,  a  receiver  was  refused  where  the 
holder  of  a  public  contract  appointed  another  person  trus- 
tee of  the  moneys  to  be  received  thereunder,  and  authorized 
him  to  deduct  certain  advances  he  had  made  and  afterwards 
to  pay  the  remainder  over  to  other  persons,  to  whom  an  in- 
terest in  the  profits  had  been  assigned  in  order  to  raise  funds 
sufficient  to  enable  him  to  perform  his  contract,  it  appear- 
fng  that  the  trustee  had  also  been  appointed  to  indemnify 
the  sureties  of  the  contractor.  Here  a  party  interested  in 
the  profits  made  the  application,  and  the  grounds  of  the  re- 
fusal were  that  the  appointment  might  tend  to  destroy  the 
value  of  the  contract,  that  the  majority  of  those  interested 
had  not  concurred  in  the  application,  and  that  the  allega- 
tions of  the  petition  were  denied  and  were  not  sustained  by 
corroborative  evidence." 

§  593.  Receivers  Pendente  Lite. — "Where  a  suit  is  brought  to 
remove  a  trustee  upon  the  ground  of  unfitness,  the  appoint- 
ment of  a  xecevfQX,  pendente  lite,  is  a  matter  of  discretion." 
But  the  appointment  will  not  be  made  before  answer  unless 

'  See  also,  as  to  the  powers  and  where  the  plaintiff  hold  an  eighth 

duties  of  receivers  appointed  by  the  interest  in  the  profits. 

State,  State  of  Tennessee  «.  Edge-  ^j^neway  v.  Green,  16  Abb.  Pr. 

field  &  Kentucky  R.  R.  Co.,  6  Lea  215  (n).  A  contrary  doctrine  was an- 

(Tenn.)  353.  nounced  in  Poythress  v.  Poythress, 

2  Devlin  v.  Hope,  16  Abb.  Pr.  314—  16<Ga.  406— where  it  was  said  that  a 
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there  is  great  or  impending  danger  to  the  property,  or  of 
loss  to  the  plaintiff.^  And  in  an  action  for  an  accounting 
and  to  recover  possession  of  certain  property,  the  plaintiff 
claiming  as  executory  devisee  upon  the  death  of  the  wife  of 
defendant  without  issue,  the  defendant  having  taken  pos- 
session and  being  unable  to  respond  in  damages,  a  receiver 
will  be  appointed  in  the  interest  of  the  plaintiff  upon  the 
ground  of  danger  of  loss.^  The  loaning  of  a  portion  of  the 
trust  funds  by  the  trustee,  without  leave  of  court,  to  a 
banking  firm  of  which  he  is  the  senior  member,  and  which 
soon  thereafter  becomes  insolvent,  is  a  breach  of  trust  and 
will  justify  the  appointment  of  a  receiver.  It  is  no  defense 
that  collateral  security,  thought  to  be  good  at  the  time,  was 
taken,  and  such  action  constitutes  a  good  ground  for  the  re- 
moval of  the  trustee.*  A  receiver  may  be  allowed  to  the 
seller  of  building  materials  in  an  action  to  recover  their 
value,  where  the  materials  furnished  were  used  to  improve 
trust  property,  the  seller  being  ignorant  that  the  property 
was  held  in  trust.  But  only  that  portion  of  the  increased 
rent  due  to  the  improvement  can  be  applied  to  the  satisfac- 
tion of  the  claim,  and  the  receiver  will  be  directed  to  collect 
the  rents  and  divide  it  between  the  creditor  and  the  trustee.* 
Where  a  trustee  has  been  directed  to  pay  money  due  from 
him  in  respect  of  an  alleged  breach  of  trust,  into  court,  and 
the  order  can  not  be  enforced  by  attachment,  the  trustee 
having  removed  himself  beyond  the  jurisdiction  of  the  court, 
a  receiver  of  property  belonging  to  the  trustee  may  be  ap- 
pointed under  the  English  Jurisdicture  act.* 

§  594.  Receivers  Pending  Litigation  over  Probate. — It  seems 
to  be  a  well  established  rule  in  England  that  the  court  will 
appoint  a  receiver  pending  a  contest  over  the  probate  of  a 
will.     The  appointment  is  made  in  the  interest  of  all  concern- 

^  Latham  v.  Chafee,  7  Fed.  Rep.  ^jyiaione  v.  Buice,  60  Ga.  152. 

525.  5  jn  re  Coney,   L.  K.  29  Ch.  D. 

'^  Ladd  V.  Harvey,  21  N.  H.  514.  993 ;     Stanger  Leathes  v.   Stanger 

•'  North  Carolina  R.  R.  Co.  v.  Wil-  Leathes,  17  Weekly  Notes,  71. 

son,  81  N.  C.  223. 
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ed,  and  proceeds  upon  tlie  ground  that,  until  the  validity  of 
the  will  is  established,  no  interested  party  has  the  right  to  re- 
ceive and  care  for  the  property.^  In  this  country  courts  of 
probate,  or  courts  with  the  powers  of  a  surrogate,  have,  in 
general,  power  to  appoint  a  temporary  administrator  in  such 
cases."  It  is  not  a  ground  of  objection  to  an  application  for 
such  a  receiver  that  the  bill,  by  which  the  litigation  is  com- 
menced, is  essentially  a  bill  for  discovery  f  and  it  is  not 
necessary  to  bring  to  a  hearing  a  suit  for  the  appointment 
of  a  receiver  pendente  lite^  in  a  controversy  between  execu- 
tors of  the  same  estate.*  After  a  will  has  been  admitted  to 
probate  and  an  action  is  brought  to  revoke  the  probate,  the 
fact  of  the  pending  litigation  is  not,  per  se,  a  sufficient  reason 
for  the  appointment  f  but  a  receiver  may  be  allowed  where 
an  executor  consents  that  the  question  of  the  validity  of  the 
will  under  which  he  acts  may  be  litigated." 

§  595.  Receivers  in  Actions  to  Set  Aside  Sales. — Where  an 
executor  has,  with  an  evidently  fraudulent  intent,  conveyed 
away  property  bought  with  the  trust  money  of  an  estate, 
for  the  purpose  of  preventing  a  levy  upon  it  by  a  devisee 
for  the  amount  of  the  decree  in  his  favor,  it  is  proper  for  the 
court  to  appoint  a  receiver  to  take  possession  of  the  prop- 
erty and  to  sell  it,  and  to  collect  and  invest  the  proceeds  for 
the  beneficiary,  instead  of  merely  directing  the  trustees  to 
do  so.'  So,  also,  a  receiver  may  be  appointed  upon  the  mo- 
tion of  a  plaintiff  equitably  interested  in  the  profits  arising 
from  a  sale  of  lands  devised  by  a  decedent  to  his  executors, 
the  possession  of  the  latter  being  deemed  adverse.* 

'  Rendall  v.  Kendall,  1  Hare,  152;  ^  Newton  v.    Ricketts,   10    Beav. 

Wood®.  Hitchings,  2  Beav.  289  ;  s.  525. 

c,  3  Id.  504;   Middleton  v.  Sher-  eWatkins  v.  Brent,  1  Myl.  &  C. 

burne,  4  Y.  &  Coll.  358;   Anderson  97;   s.  c,  7  Sim.  512. 

V.  Guichard,  9  Hare,  275.  ''  Gunn  v.  Blair,  9  Wis.  352.     The 

•^  New    York    Code    Civ.   Pro.    §  court  will  not  force  the  plaintiff  in 

2668.  such  a  case  to  have  recourse  to  a 

3  Wood  V.  Hitchings,  2  Beav.  289.  sale  under  execution. 

"  Anderson  v.  Guichard,  9  Hare,  « Marvino  v.  Drexels'  Executors, 

275.  68  Pa.  St.  302. 
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§  596.  Receivers  as  Against  Executors  and  Administrators. — 
While  the  jurisdiction  of  courts  of  equity  to  appoint  re- 
ceivers upon  the  principle  of  trusteeship,  is  well  established, 
still  it  is  to  be  exercised  with  caution,  and  only  in  cases  of 
imperative  necessity.*  To  move  the  court  to  act,  it  must  be 
satisfied  of  manifest  danger  of  loss  or  injury  to  the  prop- 
erty arising  from  the  waste,  misconduct,  incapacity  or  insol- 
vency of  the  executor  or  administrator.'^  Hence,  where  the 
bill  fails  to  show  such  danger,  and  its  allegations  are  indefi- 
nite and  uncertain,  or  where  the  allegations  are  fully  and 
satisfactorily  denied  by  the  respondent,  the  relief  will  be  re- 
fused. This,  at  least  in  the  case  of  an  administrator,  is  upon 
the  ground  that  the  court  or  ordinary  issuing  the  letters, 
may  discharge  the  acting  administrator  and  appoint  another, 
calling  the  one  discharged  to  an  account.'  The  appointment 
is  regulated,  in  general,  by  the  principles  of  quia  timet  ;*  and 
it  will  not  be  made  before  answer  except  under  very  excep- 
tional circumstances.^  Upon  the  application  it  is  not  compe- 
tent for  the  court  to  examine  the  accounts  of  the  executor 
rendered  to  the  probate  court,  in  order  to  sustain  the  allega- 
tions of  the  bill.°  The  rule  concerning  the  sufficiency  of  al- 
legations on  information  and  belief,  is  clearly  stated  by  Mr. 
Justice  Woods,^  as  follows  : — "  The  party  in  possession  of 
the  property  for  which  a  receiver  is  asked,  is  the  executor 
named  in  the  will  of  the  testatrix,  who  has  qualified  in  the 
probate  court  and  given  bond  for  the  faithful  discharge  of 
his  trust.  Under  these  circumstances  the  court  should  not 
displace  him  upon  light  grounds,  and  though  a  suit  be  in- 

>  Powell  v.   Qulnn,  49  Ga.   523;  ^powell  v.   Quinn,  49  Ga.   523; 

Steele  v.  Cobham,  L.  R.  1  Ch.  App.  Fairbairn  v.   Fisher,  4  Jones  Eq. 

325;   Hervey  v.   Fitzpatrick,   Kay,  390. 

421;  Kendall  v.  Kendall,   1   Hare,  ^  Dougherty  ®.  McDougald,  10  Ga. 

152.  121. 

2  Harrup  v.  Winslet,  37  Ga.  655  ;  ^  Middleton  v.  Dodswell,  13  Ves. 

Dougherty  «.  McDougald,  10  Id.  121;  226.  Cf.  Scott  v.  Becher,  4  Price,  346. 

Middleton  v.  Dodswell,  13  Yes.  226;  «  Simmons  v.  Henderson,  Freem. 

Brooker  v.  Brooker,   3  Smale  &  G.  (Miss.)  493. 

475 ;  Jenkins  v.  Jenkins,  1  Paige,  ''  Haines  «.  Carpenter,  1  Woods, 

343.  262^  265,  et  seg. 
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stituted  by  a  party  having  an  interest  in  tlie  estate,  it  does 
not  follow  that  the  trust  created  by  the  testator  is  to  be  set 
aside.  A  strong  case  must  be  made  out  to  induce  the  court  to 
disposes  a  trustee  or  executor  who  is  willing  to  act.  .  .  . 
These  charges  are  not  directly  made,  but  are  stated  on  in- 
formation and  belief  of  complainants,  and  they  are  not  sup- 
ported by  a  single  affidavit  to  any  fact.  The  application  to 
appoint  a  receiver  must  be  supported  by  evidence  showing 
that  the  appointment  is  necessary.  There  is  absolutely  no 
testimony  to  support  the  application  in  this  case.  .  .  . 
This  [the  verification  of  the  bill]  is  not  evidence,  and  gives 
no  support  to  the  application.  The  fact  is  that  the  court  is 
asked  to  appoint  a  receiver,  in  this  case,  on  mere  rumor,  with- 
out any  proof  showing  the  necessity  of  the  appointment."^ 

§  597.  What  will  Constitute  Ground  for  the  Rehef. — In  gen- 
eral, the  application  must  be  based  upon  an  abuse  of  trust 
on  the  part  of  the  trustee,  or  such  conduct  upon  his  part 
as  leads  to  the  conclusion  that  an  abuse  is  imminent. 
Thus,  where  there  was  a  manifest  breach  of  the  trust  by 
wasting  the  property,  not  in  a  single  instance  but  as  an 
habitual  and  prospective  course  of  dealing,  a  receiver  was 
appointed."  There  is  the  greater  reason  for  the  appoint- 
ment where  the  executor  admits  the  waste  and  the  misappro- 
priation, and  refuses  to  show  what  has  become  of  the  funds  f 
and  if  an  administrator,  instead  of  collecting  the  assets,  acts 
in  such  a  manner  as  to  hinder  and  delay  the  collection  of 
them,  it  is  proper  to  appoint  a  receiver  ;*  and  where  the  ex- 
ecutors delay  unnecessarily  in  settling  the  estate,  and  have 

'Haines  v.   Carpenter,  1  Woods,  'Middleton  v.   Dodswell,  13  Ves. 

262,  265,  et  seq.     The  grounds  upon  226. 

the  application  in  this  case  was  •''  Price's  Executrix  v.  Price'^s  Ex- 
made,  were  the  incompetency  of  editors,  23  N.  J.  Eq.  428.  In  this 
the  executor,  his  neglect  to  cultivate  case  it  was  said  that  the  roceiver- 
the  entire  estate,  his  efforts  to  de-  ship  would  only  extend  to  assets  in 
feat  the  bequest  to  the  applicant  the  State,  including  debts  duo  from 
and  the  institution  of  fictitious  suits  residents,  or  secured  by  collaterals 
in  order  to  use  up  the  assets— the  al-  within  the  State, 
legations  being  on  information  and  ^DuVal  v.  Marshall,  30  Ark.  230. 
belief. 
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paid  certain  heirs  more  than  their  shares,  and  besides  have 
misapplied  other  funds  and  are  insolvent,  a  receiver  will  be 
allowed.'  The  appointment  may  be  made  upon  the  appli- 
cation of  an  infant  by  its  guardian."  And  where  an  execu- 
trix allowed  her  husband  to  manage  the  estate,  and  he  was 
incompetent  and  misappropriated  the  funds  and  involved 
the  estate  in  debt,"  or  where  the  property  was  in  danger  of 
being  lost,  and  the  application  was  made  two  years  after  the 
executor  had  absconded,  a  receiver  will  be  allowed." 

§  598.  Receivers  in  Behalf  of  Infants  as  Against  Adverse 
Holders. — A  receiver  may  be  appointed  in  behalf  of  an  in- 
fant where  his  property  has  been  taken  by  a  person  hostile 
to  his  interests,  claiming  a  right  to  dispose  of  the  same  for 
his  own  benefit.  Thus,  where  an  infant  bought  goods  and 
mortgaged  them  to  secure  payment,  and,  upon  default,  the 
mortgagee  took  possession  of  them,  and  also  of  other  prop- 
erty which  he  was  about  to  sell,  a  receiver  was  allowed  the 
infant  in  an  action  to  disaffirm.^ 

§  599.  Receivers  in  Cases  of  Lunacy. — A  receiver  of  a  lunatic's 
estate  may  be  appointed  upon  petition,^  so  also,  where  the 
committee  cannot  give  the  requisite  security,"  but  usually  the 
court  will  avoid  appointing  such  a  person  the  committee  f  and 
where  the  committee  resides  at  a  distance  from  the  estate," 
or  is  infirm,'"  or  pending  a  commission  of  lunacy,"  the  court 
may  properly  appoint  a  receiver.  The  receiver  will  be  re- 
quired to  give  the  same  security  that  a  committee  would," 

'  Jenkins  v.  Jenkins,  1  Paige,  243.         ^  ^^  p^rte  Whitfield,  2  Atk.  147, 

•2  Ware  «. Ware,  42  Ga.  408 ;  Stair-  315. 
ley®.Rabe,McMull.  Eq.  22;  Pitcher        ^  Ex  parte  Bellinghurst,  1  Amb. 

V.   Helliar,   Dick.    580;   Havers  v.  104. 

Havers,  Bam.  22.   Of.  Anon.  1  Atk.         » In  re  Frank,  2  Russ.  450. 
489 ;  Ex  parte  Whitfield,  2  Id.  147,         » In  re  Seaman,  Shelford  on  Lu- 

^15-  nacy,  149. 

3  Stairley  «.  Rabe,  McMuU.  Eq.  22.         ^^  In  re  Birch,  Id. 

"  Pitcher  ?j.  Helliar,  Dick.  580.  ^^  In  re  Kenton,   5    Binn.    (P&.) 

*  Skinner  v.  Maxwell,  66  N.  C.  45;  613.     Cf.  In  re  Heli,  3  Atk.  635. 
8.  0.,  68  Id.  400.  12  ^^  parte  Warren,  10  Ves.  622 ; 

Ex  parte  Radcliflf,  1  Jac.  &  W.  619. 
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but  neitlier  a  committee  nor  a  receiver,  after  consenting  to 
act,  will  be  discharged  without  some  sufficient  excuse  prop- 
erly presented.'  A  receiver  may  also  be  appointed  after  the 
death  of  the  lunatic,  pending  proceedings  for  the  determina- 
tion of  the  rights  of  claimants  f  and  a  receiver,  previously 
appointed,  may  be  directed  to  continue  to  act  after  the  death 
of  the  lunatic  until  all  arrears  of  rents  and  profits  are  paid 
and  satisfied.^  But  where  the  committee,  after  the  death  of 
the  lunatic,  was  appointed  receiver  of  the  estate,  he  may  be 
called  to  account  and  discharged  upon  the  appointment  of 
an  administrator  pendente  lite.*  Where  a  receiver  neglects 
to  render  just  and  true  accounts  any  party  in  interest  may 
call  upon  him  to  account ;  and,  upon  such  accounting,  the 
court  may  direct  a  reference  to  inquire  into  and  report  upon 
the  condition  of  the  estate,  the  liens  upon  it,  the  debts  and 
income,  and  the  sum  necessary  for  the  support  of  the  lunatic." 

§  600.  •  Of  the  Poverty  or  Insolvency  of  the  Trustee  as  a 
Ground. — As  a  general  rule  the  poverty  or  insolvency  of  a 
trustee,  especially  if  it  existed  at  the  time  of  the  appoint- 
ment, is  not  a  ground  for  a  receiver ;  there  must  be  in  addition 
thereto  some  danger  of  loss  to  the  estate.®  It  has  been  well 
said  that  "  if  the  person  selected  by  the  testator  for  this 
office,  was  an  insolvent  debtor  at  the  date  of  the  testator's 


'  In  re  Lyle,  2  Paige,  251 ;  Smith 
v.  Vaughan,  Ridg.  temp.  Hardw. 
251. 

2  In  re  Rachel  Colvin,  3  Md.  Ch. 
288.  But  see  In  re  Ferrior,  L.  R., 
3  Ch.  App.  175 ;  Carrow  v.  Ferrior, 
lb.  719 — where  the  Chancellor  re- 
fused to  exercise  his  discretion,  and 
permitted  the  application  to  be  made 
to  the  Vice-Chancellor. 

8  Ex  parU  Clarke,  Jac.  580. 

4  Ellicott  V.  Warford,  4  Md.  80 ; 
In  re  Rachel  Colvin,  3  Md.  Ch.  288. 

^  Lowe  V.  Lowe,  1  Tenn.  Ch.  515. 
The  application  here  was  on  the  pe- 
tition of  a  defendant,  the  daughter  of 
the  lunatic. 
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6  Knight  t>.  Duplessis,  1  Ves.  324 ; 
Anon.,  12  Id.  4;  HoAvard  v.  Papera, 

1  Madd.  141 ;  Fairbairn  v.  Fisher, 
4  Jones  Eq.  390;  Johns  «.  Johns, 
23  Ga.  31 ;  Hatheniwaite  «.  Rus- 
sell, 2  Atk.  12G;  Albright «.  Albright, 
91  N.  C.  220.    Cf.  Bowling  «.  Scales, 

2  Tenn.  Ch.  63;  Havers  «.  Havers, 
Bam.  22;  Ware  «. Ware,  42  Ga.  408; 
Jenkins  v.  Jenkins,  1  Paige,  243.  Cf. 
Dillon  V.  Lady  Mount  Cashell,  4 
Bro.  Pari.  Cas.  306— where  a  widow, 
having  been  appointed  guardian  of 
her  children  by  her  late  husband, 
married  a  second  husband  who  was 
in  necessitous  circumstances. 
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will,  and  was  selected  by  the  testator  for  this  office,  with  a 
full  knowledge  that  the  person  chosen  was  such  insolvent 
debtor,  this  court  will  not,  on  that  ground  alone,  interfere  to 
take  the  property  out  of  the  hands  of  such  executor."'  But 
a  different  case  is  presented  where  a  sole  executor  is  ad- 
judged a  bankrupt  upon  his  own  petition  and  assignees  or  re- 
ceivers of  his  estate  are  appointed ;  a  receiver  of  the  estate  of 
the  decedent  is  then  allowable  upon  the  ground  that  there  is 
no  competent  trustee  to  protect  it."^  And  where  it  appears 
that  the  estate  is  not  sufficiently  secured,  an  appointment  may 
be  made,  pending  an  accounting,  to  take  effect  unless  additional 
security  be  given."  A  receiver  is  sometimes  appointed  of  part 
of  the  estate  only,  as  of  the  rents,  issues  and  profits  of  realty, 
without  prejudice  to  an  application  for  a  receiver  of  the 
personalty.^  Sometimes,  in  the  case  of  executors  and  ad- 
ministrators, the  surrogate,  ordinary,  or  probate  court  has 
power  to  require  additional  security,  in  default  of  which  it 
will  remove  the  receiver."  But  great  age  on  the  part  of  the 
trustee  has  been  held  not  a  ground  for  the  removal  of  the 
trustee  and  the  appointment  of  a  receiver  in  his  stead.^ 

§  601.  Receivers  in  Cases  of  Joint  Trustees. — Mere  disagree- 
ment among  joint  trustees  as  to  the  proper  care  and  man- 
agement of  their  charge  will  not  justify  the  appointment  of 
a  receiver,"  nor  will  the  fact  that  one  or  more  of  those  ap- 
pointed decline  to  act  f  but  such  an  application  has  been 
allowed  in  favor  of  infant  cestuique  trusts.^     The  court  may, 

'  Stainton  v.  The  Carron  Company,  Ch.    Cas.   121 ;    Rous   v.   Noble,   3 

ISBeav.  161,    Cf.  Langley  v.  Hawk,  Vern.  249;  Batten  v.  Earnley,  2  P. 

5  Madd.  46 ;  Smith  v.  Smith,  2  Y.  &  Wms.  163  ;  Slanning  v.  Style,  3  Id. 

Coll.  353.  Cf.  Gladdon  v.  Stoneman,  336 ;    Dillon  v.  Viscountess  Mount 

I  Madd.  143  (n.)  ;  Manners  ?;.  Furze,  Cashell,  3  Bro.  Pari.  Cas.  348. 

II  Beav.  31.  •*  Hosack  v.  Rogers,  6  Paige,  415. 
^Steele  v.  Cobham,  L.  R.,  1  Ch.         '  Fairbairn  «.  Fisher,  4  Jones  Eq. 

App.  325.  390. 

« Gray  v.  Gaither,  74  N.  C.  237.  «  Browell  v.  Reed,   1  Hare,  434. 

•*  Gladdon «.  Stoneman,  1  Madd.  143  The  application  in    this  case  was 

(n.)  made  in  behalf  of  infant  heirs. 

5  Wood  V.  Wood,  4  Paige,   299;  ^Tait^.  Jenkins,  1  Y.  &Coll.  Ch. 

Rex  1).  Raines,   Carth.  456;    s.  c,  492. 
Holt,  310;  Duncumban  v.  Stint,  1 
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in  a  proper  case,  assume  control  of  the  trust  property,  where 
the  motion  for  a  receiver  is  made  by  a  residuary  legatee, 
upon  the  ground  of  habitual  abuse  of  the  trust,  where  it  is 
alleged  that  two  out  of  the  three  executors  are  parties  to  the 
•malfeasance ;'  so  also,  where  one  of  two  executors  died  and  the 
other  refused  to  act.''  It  is  a  generally  recognized  rule  where 
a  receiver  is  appointed  on  account  of  the  misconduct  of  one 
or  more  of  several  joint  trustees,  that  if  there  remain  one 
unobjectionable  trustee,  he  will  be  allowed  to  act  in  con- 
nection with  the  receiver.^  And  where  a  co-executor  does 
not  qualify  but  consents  to  the  appointment  of  a  receiver, 
such  an  appointment  will  not  necessarily  be  revoked  upon 
his  subsequent  qualification.* 

§  602.  Of  the  Effect  of  the  Removal  of  the  Trustee  Beyond  the 
Jurisdiction  of  the  Court. — AVliile  the  court  will  not  ordinarily 
appoint  a  receiver  in  these  cases  unless  strong  grounds  are  pre- 
sented, nevertheless  where  he  removes  from  the  State,  going 
beyond  the  reach  of  the  process  of  the  court,  so  as  to  pre- 
vent it  from  calling  him  to  account,  it  becomes  the  duty  of 
the  court,  upon  the  application  of  the  cestui  que  trust,  to 
assume  control  of  the  trust  property.^  Thus  a  receiver  was 
appointed  where  an  executor  turned  over  the  assets  to  an 
intemperate  and  insolvent  co-executor  and  left  the  State ;' 
also  where  an  executrix  married  an  impecunious  person 
without  the  jurisdiction.' 

§  603.  Receivers  in  Cases  of  Foreign  Trustees.^ — The  English 
Court  of  Chancery  has  frequently  appointed  receivers,  as 

'  Middleton  v.  Dodswell,  13  Ves.  *  Ex  parte  Galluchat,  1  Hill  Eq. 

226.  148.     Cf.  Buchanan  v.  Hamilton,  5 

2  Palmer  v.  Wright,  10  Beav.  234.  Ves.  722. 

3  Jenkins  «.  Jenkins,  1  Paige,  243.  ^  Edmunds  «. Crenshaw,  1  McCord. 
The  ground  in  this  case  was  the  in-  (S.  C.)  252. 

solvency  coupled  with  the  miscon-  '  Taylor  v.  Allen,  2  Atk.  213.  This 

duct  of  throe  out  of  four  acting  ex-  was  under  the    common  law  rule 

ecutors.  making  it  necessaiy  for  the  hus- 

•*  Eraser  v.  City  Council,  19  S.  C.  band  of  a  feme  covert  to  bo  joined 

384.     Cf.  In  re  Colvin,  3  Md.  Ch.  as  a  party  in  an  action  against  her. 
278. 
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against  non-resident  trustees  and  executors,  of  property 
brought  by  them  within  the  jurisdiction,  in  favor  of  resident 
cestui  que  trusts,  legatees  and  devisees ;  and  in  these  cases  lit- 
tle or  no  attention  has  been  paid  to  the  ordinary  grounds  for 
the  exercise  of  the  jurisdiction.  The  principles  upon  which 
the  appointment  is  made  in  these  cases,  seem  to  be  analagous 
to  those  which  regulate  the  issue  of  the  writ  of  ne  exeat. ^ 
Similarly  an  appointment  was  made  where  the  property  and 
the  beneficiaries  were  in  England  and  the  devisee  in  trust 
and  the  executors  were  non-residents,''  and  a  receiver  was 
granted  a  resident  executor,  the  property  being  in  India 
where  his  co-executor  had  died.^ 

§  604.  Beceivers  in  Aid  of  Creditors. — Where  a  creditor  has 
instituted  a  suit  upon  a  judgment  recovered  by  him,  and  the 
debtor  dies  pending  the  litigation,  the  suit  not  only  abates, 
but  it  is  also  improper  to  file  a  bill  of  revivor.  In  such 
cases  the  property  of  the  deceased  debtor  is  to  be  disposed 
of  in  the  due  course  of  administration  according  to  the 
statute,  under  which  the  creditors  may  all  come  in.*  There 
is,  however,  a  dictum  in  a  New  York  decision  to  the  efi'ect 
that,  if  a  receiver  have  been  appointed  and  have  obtained 
possession  of  the  property  of  the  debtor  before  his  death,  the 
court,  having  possession  through  its  officer,  will  not  part  with 
it  to  the  executor  or  administrator,  but  will  apply  it  to  the 
payment  of  the  debt,  with  due  regard  to  the  statutory  rights 
of  other  creditors."  But  where  a  trustee  after  his  removal 
obtains,  by  fraudulent  representations  as  to  his  solvency, 
possession  of  the  property  belonging  to  the  estate,  and 
abuses  the  trust,  being  insolvent,  the  creditors,  in  an  action 
against  him,  may  apply  for  and  obtain  a  receiver."  And  a  re- 
ceiver may  be  allowed  to  a  creditor  upon  a  bill  against  an 

1  Hervoy  v.  Fitzpatrick,  Kay,  421.         "  Sylvester  ^.  Read,  3  Edw.  Ch. 
The    application  in  this  case  was  296 ;  Mathews  «.  Neilson,  Id.  346. 
made  by  a  resident  administrator.  ^  Mathews    «.    Neilson,  3    Edw. 

2  Smith  «.  Smith,  10  Hare,  Appen-  Ch.  346,  348. 

dix,  Ixsi.  6  Ex  parU  Walker,  25  Ala.  81. 

^  Cockbum  i\  Kaphaol,  2  Sim.  & 
St.  453. 
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executor  where  he  alleges  the  absence  of  security,  and  the 
executor's  mismanagement,  insolvency  and  intent  to  leave 
the  State,  in  a  case  where  no  answer  is  filed  and  the  allega- 
tions are  not  otherwise  denied/  The  relief  will  be  refused 
ad  interim  wh^re  the  claim  upon  which  the  appointment  is 
sought,  was  originally  not  charged  to  the  trust  estate  but 
to  the  trustee  personally,  and  the  evidence  is  conflicting  upon 
the  question  of  the  liability  of  the  estate.'' 

§  605.  Receivers  in  Aid  of  Sureties. — There  is  no  equity  to 
sustain  a  bill  by  sureties  of  a  decedent  against  persons  al- 
leged to  be  intermeddling  with  the  estate  and  to  have  the 
custody  of  the  assets  without  authority.^  Nor  can  the  surety 
on  an  administrator's  bond  maintain  a  suit  to  require  the 
administrator  to  secure  him,  or,  in  the  alternative,  that  a  re- 
ceiver be  appointed.*  But  where  an  administrator  sold  land 
which  was  bought  by  his  sister,  and  the  plaintiffs  became  her 
sureties  for  the  payment  of  the  purchase  money,  and  subse- 
quently a  judgment  was  recovered  against  them  and  the  buy- 
er for  the  balance  due,  the  administrator  being  insolvent 
and  in  possession,  it  was  held  that  the  plaintiff  was  entitled 
to  a  receiver  to  resell  the  property,  and  to  an  injunction 
against  the  administrator  restraining  him  from  collecting 
the  amount  due  on  the  judgment.^ 

§  606.  Of  the  Selection  of  a  Receiver  in  These  Cases. — The 
general  rule  is  that  a  trustee  is  ineligible  because,  on  ac- 
count of  the  fiduciary  position  which  he  occupies,  he  is  not 
indifferent  and  disinterested,  and  because  the  two  characters 
are  essentially  incompatible."  The  trustee  has  other  duties 
to  perform,  and  he  should  be  a  check  upon  the  conduct  of 

'  Chappell  ®.  Akin,  39  Ga.  177.  interests  of  minors  endangered,  it 

2  Hatciier  v.  Massey,  66  Ga.  66—  might  make  the  appointment  in 
where  the  relief  was  asked  upon  the    their  behalf. 

ground  of  the  trustee's  insolvency.  ^  Stenhouse  ■».  Davis,  83  N.  C.  432. 

3  Walker  «.  Drew,  20  Fla.  908.              «  gykeg  <e.  Hastings,  11  Ves.  363 ; 
*  Delaney    'o.    Tipton,    3    Hayw.     v.  Jolland,  8  Id.  72 ;  Suttcm 

(Tenn.)  14.  It  seems  that  in  such  ®.  Jones,  15  Id.  584;  Stone  «.  Wis- 
a  case,  if  the  court  considered  the    hart,  2  Madd.  63. 
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the  receiver.  This  principle  also  excludes  the  next  friend 
of  an  infant/  and  also  the  solicitor  under  a  commission  of 
lunacy.''  The  fact  that  there  are  two  or  more  trustees  will 
not  make  one  of  them  eligible.^  But  where,  from  the  su- 
perior knowledge  and  experience  which  the  trustee  acquires 
from  the  performance  of  his  duties  as  trustee,  he  seems  to 
be  the  most  capable  person  that  can  be  secured  to  take  the 
care  of  the  trust  property,  it  may  be  proper  that  he  be  ap- 
pointed receiver,  and  that,  too,  even  for  the  protection  of 
infants,  but  in  such  a  case  he  is  not  entitled  to  any  addi- 
tional compensation  in  his  capacity  as  receiver." 

§  607.  Of  the  Effect  of  the  Appomtment  of  a  Receiver  Herein. — 
A  court  of  equity  has  no  power  to  remove  an  officer  ap- 
pointed by  another  and  competent  court,  and  to  appoint  in 
his  stead  one  of  its  own  officers.  Hence  the  appointment 
of  a  receiver  of  the  estate  of  a  decedent  does  not  displace 
an  executor  or  administrator  appointed  by  a  probate  court.^ 
The  receiver  cannot,  unless  authorized  by  the  court,  inter- 
fere in  suits  pending  against  an  executor  at  the  time  of  his 
appointment,®  and  the  appointment  of  a  receiver  does  not  put 
an  infant  in  whose  behalf  he  acts,  out  of  possession."  But  the 
court  may  authorize  its  receiver  to  bring  actions  in  the  name  of 
a  trustee  whom  he  supercedes  and  who  is  restrained  from  ex- 
ercising his  functions,  upon  securing  him  against  costs  f  he 
must,  however,  indemnify  the  trustee  in  any  event.'  A  receiv- 
er appointed  in  behalf  of  an  infant  is  liable  to  the  latter  for 
interest  if  he  fail  to  invest  the  funds  when  sufficient ;  and 

'  Stone  •».  Wishart,  2  Madd.  63.  effects  of  an  administrator  has  no 

2  Ex  parte  Pincke,  2  Meriv.  452.  right  to  interfere  with  the  duties  of 

3 V.  Jolland,    8  Ves.    72 ;  such  administrator,  and  if  he  col- 

Sykes  v.  Hastings,  11  Ves.  363.  lect  rents  belonging  to  the  estate, 

'^  Hibbert  v.  Jenkins,  cited  in  Sykes  they  may  be  recovered    back — as 

V.  Hastings,  11  Yes,  363;  Newport  v.  paid    mider    mistake.       Barker   v. 

Bury,  23  Beav.  80.     Cy.  543,  supra,  Clark,  12  Abb.  Pr.  (N.  S.)  106. 

as  to  when  a  mortgagee  may  be  a  re-  *  Gadsden  v.  Whaley,  14  S.  C.  210. 

ceiver.  ■>  Sharp  «.  Carter,  3  P.  Wms.  379. 

»  Leddel's  Executor  v.   Starr,   19  ^  Green  v.  Winter,  1  Johns.  Ch.  60. 

N.  J.  Eq.  159.    It  may  be  remarked  » Taylor  v.  Allen,  2  Atk.  213. 

here  that  a  receiver  of  the  individual 
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the  settlement  of  his  accounts,  when  the  infant  becomes  of 
age,  is  not  a  bar  to  the  recovery  thereof.'  But  a  receiver 
has  been  authorized  to  pay  out  the  funds  of  a  minor  in  order 
to  relieve  tenants  impoverished  by  the  failure  of  crops." 

§  608.  Of  the  Discharge  and  Removal  of  the  Receiver. — The  re- 
ceiver will  not  be  discharged  until  the  object  for  which  the  ap- 
pointment was  made  has  been  attained.  Thus,  the  receiver 
of  the  estate  of  several  infants  will  not  be  discharged  until 
all  have  reached  their  majority.^  Moreover  an  infant  should 
be  allowed  a  fair  time  after  coming  of  age  within  which  to 
examine  the  receiver's  accounts,  and  the  receiver  should  not 
be  discharged  until  such  reasonable  time  has  elapsed.*  The 
executors  or  administrators  of  a  deceased  receiver  may  ap- 
ply to  the  court  for  a  second  receiver,  to  which  they  may 
account  for  property  which  they  received  from  the  dece- 
dent.* Where  a  receiter  had  left  the  country  the  court  or- 
dered him  to  account,  and  ordered  executors  who  had  pre- 
viously declined  to  act,  but  were  now  willing  to  do  so,  to 
act,  instead  of  appointing  a  new  receiver."  And  where  trus- 
tees were  removed  on  account  of  misconduct,  and  a  receiver 
was  appointed,  the  latter  was  discharged  when  new  trustees 
took  the  management  of  the  property,  the  court  being  sat- 
isfied that  no  harm  would  result.' 


1  Hicks  «.  Hicks,  3  Atk.  274. 

'^Jackson  v.  Jackson,  2  Hogan, 
238. 

3  Smith  D.  Lyster.  4  Beav.  227. 

'•Wildridge  v.  McKane,  2  Moll. 
547.  According  to  the  usual  prac- 
tice in  Chancery  the  infant  is  allow- 
ed a  year  after  coming  of  age  to  in- 
vestigate the  accounts  of  his  guar- 
dian. Matter  of  Van  Home,  7 
Paige,  46. 

5U 


5  Williamson  «.  Wilson,  1  Bland. 
Ch.  435.  Cf.  Combs  v.  Jordan,  3 
Id.  284.  A  petition  praying  that 
such  executors  be  ordered  to  ac- 
count was  dismissed  by  an  Eng- 
lish Vice-Chancellor.  Jenkins  v. 
Briant,  7  Sim.  171. 

6  Davy  D.  Gronow,  14  L.  J.  (N.  S.) 
Ch.  134. 

'  Bainbrigge  t.  Blair,  3  Beav.  421 ; 
In  re  Colvin,  3  Md.  Ch.  278. 
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EECEIVEES  IN  JUDGMENT   CEEDITORS'   ACTIONS  AND  IN  PEOCEED- 
INGS   SUPPLEMENTARY  TO   EXECUTION. 

I. 

Eeceivers  in  Judgment  Creditors^  Suits. 

§  609.  Introductory. 

§  610.  Of  the  Practice  Herein. 

§  611.  Of  the  Effect  of  Denials  by  the  Defendant. 

§  612.  When  a  Receiver  may  be  Appointed  in  These  Cases. 

§  613.  Qualifications  of  the  Rule. 

§  614.  General  Rules  Regulating  the  Appointment. 

(a)  Diligence. 
§  615.  (b)  The  Creditor  must  First  Exhaust  His  Remedy  at  Law. 
§  616.  Miscellaneous  Objections  to  the  Appointment. 
§  617.  Of  the  Return  of  the  Execution. 
§  618.  Relief  will  be  Granted  only  to  Lien  Creditors. 
§  619,  Of  Receivers  in  the  Interest  of  the  Holders  of  Equitable  Liens. 
§  620.  Of  Receivers  in  Cases  of  Assignment  for  the  Benefit  of  Creditors. 
§  621.  Of  Receivers  as  Against  Chattel  Mortgagees. 
§  622.  Of  Receivers  in  Cases  of  Fraudulent  Assignments  and  Transfers. 
§  623.  Of  Priorities. 

§  624.  Of  the  Powers  of  the  Receiver  Herein. 
§  625.  Of  the  Control  of  the  Receiver  by  the  Court. 

II. 

Heceivers  in  Proceedings  Supplementary  to  Execution. 

§  626.  Introductory. 

§  627.  The  New  York  Statute  Authorizing  the  Appointment. 

§  628.  When  the  Appointment  will  be  Made. 

§  629.  When  a  Receiver  will  not  be  Appointed. 

§  630.  Of  the  Return  of  the  Execution. 

§  631.  Of  the  Jurisdiction  to  Make  the  Appointment. 

§  632.  Of  Notice  of  the  Application. 

§  633.  Of  Irregularity  or  Fraud  in  the  Appointment. 

§  634.  Of  Waiver  of  Irregularity. 

§  635.  Who  may  be  Receiver. 

§  636.  Of  the  Receiver's  Bond. 

§  637.  Of  Notice  to  Other  Creditors. 

545 


§   609  LAW   OF  RECEIVERS.  [CHAP.   XVII. 

§  638.  In  General  only  One  Receiver  can  be  Appointed. 

§  639.  Of  the  Title  of  the  Receiver  Herein. 

§  640.  Of  the  Time  when  the  Title  Vests. 

§  641.  Further  of  the  Receiver's  Title. 

§  642.  Of  the  Title  to  Trust  Property,  Choses  in  Actions,  etc. 

§  643.  Of  the  Nature  of  the  Receiver's  Office. 

§  644.  Of  the  Control  of  the  Receiver  by  the  Court. 

§  645.  Of  the  Powers  of  the  Receiver. 

§  646.  Of  the  Duties  of  the  Receiver. 

§  647.  Of  Actions  by  the  Receiver. 

§  648.  The  Same  Subject  Continued. 

§  649.  When  the  Receiver  Cannot  Sue. 


Receivers  in  Judgment  Creditors^   Suits. 

§  609.  Introductory. — One  of  the  most  important  classes  of 
cases  in  which  a  receiver  is  appointed  is  that  in  which  the 
appointment  is  made  in  behalf  of  judgment  creditors.  The 
jurisdiction  is  founded  essentially  upon  the  inadequacy  of 
the  remedies  offered  at  law,  and,  although  at  present  this  rem- 
edy has  largely  given  place  to  the  modern  and  statutory  pro- 
ceeding supplementary  to  execution,  which  is  generally  a  sum- 
mary proceeding,  yet,  according  to  a  well  established  princi- 
ple in  the  law,  equity  does  not  thereby  lose  its  jurisdiction. 
This  subject  is,  moreover,  of  great  practical  importance  be- 
cause the  statutory  proceeding  is  founded  upon  it,  because 
the  courts  follow  the  Chancery  precedents  as  far  as  they 
are  applicable,  and,  because,  as  a  rule,  the  powers  and  duties 
of  receivers  are  still  largely  governed  by  these  precedents, 
the  statute  having  been  intended  almost  exclusively  to  regu- 
late the  practice  in  reference  to  obtaining  the  appointment. 
Upon  general  principles  of  equity  jurisprudence  a  receiver 
is  generally  allowed  a  judgment  creditor,  almost  as  a  matter 
course,  upon  his  filing  a  bill  showing  the  recovery  of  a  judg- 
ment, the  issue  of  an  execution  thereon  and  the  return 
thereof  unsatisfied.'     And  it  has  been  said  that  the  filing  of 

'Bloodgood  v.   Clark,    4    Paige,  Clarke'sCh. 214;  Johnsons.  Tucker, 

574  ;   Osbom  v.  Heyer,  2  Id.  342  ;  2  Tenn.  Ch.  398 ;    Jones  v.  Pugh,  8 

Fitzburgh  «.  Everingham,  6  Id.  29  ;  Ves.  71. 
Bank  of  Monroe  «.  Schermerhom, 
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a  creditor's  bill  and  the  service  of  the  process  create,  in  equity, 
a  lien  on  the  effects  of  the  debtor,  which  has  been  termed 
an  equitable  levy  thereon.'  If  an  injunction  had  been  is- 
sued, the  appointment  was  especially  favored,  inasmuch  as 
it  tended  to  protect  the  debtor's  interest  in  the  property,'" 
and  it  has  been  held  to  be  the  creditor's  duty,  under  such 
circumstances,  to  apply  for  a  receiver."  But  a  receiver  will 
not  be  appointed  ex  jparte  unless  some  special  ground  exists 
which  necessitates  the  taking  of  immediate  action,  as  where 
the  property  is  of  a  perishable  nature,  or  consists  of  choses 
in  action  which  may  be  lost  unless  immediately  collected 
or  secured."  If  the  answer  of  a  bailee  admits  having 
funds,  he  may  be  directed  to  pay  them  into  court  before 
final  decree."  The  relief  will  be  allowed  where  the  bill  al- 
leging assets  out  of  which  the  claim  should  be  paid  is  taken 
pro  confesso.^ 

§  610.  Of  the  Practice  Herein. — It  was  the  former  practice 
in  the  Court  of  Chancery  in  New  York,  to  direct  a  reference 
for  the  purpose  of  selecting  a  suitable  person  as  receiver, 
and  to  determine  what  property  ought  to  be  delivered  to  the 
receiver  when  appointed.  This  was  done  in  order  to  pre- 
vent disputes  between  the  receiver  and  third  persons,  the 
decision  of  the  referee  being  a  protection. to  the  receiver 
under  which  he  might  limit  the  amount  of  his  seizures.''    The 

1  Tilford  V.  Burnham,  7  Dana,  110 ;  ^  Sandford  v.  Sinclair,  8  Paige,373 ; 
Miller  v.  Sherry,  2  Wall.  249 ;  Beck  affirming  s.  c,  3  Edw.  Ch.  393.  But 
«.  Burdett,  1  Paige,  305 ;  Edgell  v.  see  Bank  of  Monroe  'O.  Schermer- 
Haywood,  3  Atk.  357.  horn,  Clarke's  Ch.  214 ;   Austin  a. 

2  Fitzburgh  d,  Everingham,  6  Figueira,  7  Paige,  56— where  a  re- 
Paige,  29.  ceiver  was  allowed  before  answer, 

3  Osborne  v.  Heyer,  2  Paige,  342 ;  an  injunction  having  been  issued. 
Bank  of  Monroe  v.  Schermerhom,  ^  Rutherford  v.  Jones,  26  Ga.  150. 
Clarke's  Ch.  214.  In  the  former  case  The  bill  in  this  case  was  filed  by  the 
where  one  creditor  had  obtained  an  receiver  of  the  estate  of  a  deceased 
injunction  and  another  a  receiver,  person.  As  to  the  effect  of  an  in- 
the  proceeding  being  attachment  for  sufficient  denial,  see  Bloodgood  «. 
the  non-delivery  of  property  to  the  Clark,  4  Paige,  574. 

receiver,  the  debtors  were  ordered        ^  Runals  v.  Harding,  83  111.  75. 
to  deliver  and  the  attachment  was        ''  Dickerson  v.  VanTine,  1  Sandf . 
suspended.  Super.  Ct.  724.  In  this  case  is  pointed 
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refusal  by  the  debtor  to  make  an  assignment  will  not  justify 
the  master  in  not  deciding  what  property  belongs  to  the 
debtor  and  is  within  his  control,  and  in  failing  to  order  its 
delivery  to  the  receiver.'  The  same  rule  prevails  here,  as 
in  other  cases  involving  the  right  to  a  second  or  subsequent 
receiver  upon  the  motion  of  creditors  who  seek  to  come  in 
subsequently  to  the  first  appointment,  and  it  is  held  that  the 
court  will  not  appoint  a  second  receiver,  but  will  rather  ex- 
tend an  existing  receivership.  If  the  receiver  already  ap- 
pointed refuse  to  act  or  to  give  additional  security  when  re- 
quired, he  may  be  removed  and  a  new  appointment  made.'^ 

§  611.  Of  the  Effect  of  Denials  by  the  Defendant. — Where 
the  answer  positively  denies  the  debt,  in  the  absence  of 
other  evidence,  the  relief  will  be  refused.^  And  where  there 
are  reasonable  grounds  for  suspecting  irregularities  in  the 
judgment  or  execution,  the  application  may  be  denied,  pend- 
ing an  investigation  of  the  supposed  irregularity."  But  a 
denial  by  the  defendant  that  he  has  any  effects  to  the  pos- 
session of  which  a  receiver  would  be  entitled,  is  not  a  suffi- 
cient ground  for  refusing  the  appointment ;'  neither  is  an  affi- 


out  specifically  the  method  of  deliver- 
ing different  kinds  of  personal  prop- 
erty and  the  means  of  enforcing  deliv- 
ery. Green  v.  Hicl?:s,  1  Barb.  Ch.  309. 
This  case  determines  the  nature  and 
limits  of  the  examination  of  the 
debtor.  As  to  the  necessity  of  in- 
cluding in  the  order  directing  the 
delivery  of  property  an  exception  of 
exempt  property,  see  Dickerson  v. 
VanTine,  1  Sandf.  Super.  Ct.  724; 
Cagger«.  Howard,  1  Barb.  Ch.  368. 

'  Eldred  v.  Hall,  9  Paige,  G4D. 

'  Bank  of  Mutual  Redemption  v. 
Sturgis,  9  Bosw.  (N.  Y.)  608;  Cag- 
ger  V.  Howard,  1  Barb.  Ch.  368.  See 
also  §§  232,  233,  supra. 

•■'  Fogarty  v.  Bourke,  1  Con.  &  Law. 
565;  LaChaise  v.  Lord,  4  E.  D. 
Smith,  612 ;  8.  c,  1  Abb.  Pr.  213 ;  10 

548 


How.  Pr.  461.  In  this  case, where  the 
action  was  brought  by  one  of  a  large 
number  of  creditors  of  an  insolvent 
firm  against  both  general  and  special 
partners,  asking  for  an  injunction 
and  a  receiver,  the  special  partner 
denied  his  indebtedness. 

4  Bank  of  Wooster  v.  Spencer, 
Clarke's  Ch.  386.  But  see  Lent 
«.  McQueen,  15  How.  Pr.  313— 
where  it  was  alleged  that  the  judg- 
ment was  confessed  to  secure  a  con- 
tingent liability  not  matured,  and 
the  court  held  that  it  could  not  go 
behind  the  judgment  and  execution. 

^  Browning  v.  Bettis,  8  Paige,  568 ; 
Bloodgood  V.  Clark,  4  Id.  574.  In 
the  first  case  it  was  hold  that  the 
order  for  the  delivery  of  property  to 
a  receiver  should  be  general,  even 


CHAP.   XVII.]        RECEIVERS   IN   AID   OF   CREDITORS.  §   612 

davit  that  he  has  no  property  to  the  amount  of  the  plaintiff's 
demand  a  sufficient  ground,'  nor  will  such  a  denial  excuse 
the  defendant  from  executing  a  formal  assignment.'' 

§  612.  When  a  Receiver  may  be  Appointed  in  These  Cases. — 
A  receiver  will  be  appointed  in  the  interest  of  a  creditor 
upon  a  second  bill  filed  by  him,  the  first  having  been  dis- 
missed on  demurrer,  where  he  alleges  the  recovery  of  a 
judgment  and  a  levy  upon  certain  property  to  which  there 
were  conflicting  claims,  if  it  further  appear  that  the  plain- 
tiff is  threatened  with  loss  unless  he  is  allowed  the  relief." 
And  where  a  business  is  wholly  conducted  and  man- 
aged by  the  debtor  in  the  name  of  his  wife,  he  acting  ap- 
parantly  as  her  agent,  being  also  assisted  therein  by  his 
minor  children,  a  receiver  of  the  assets  may  be  appointed 
where  it  appears  that  the  defendants  are  disposing  of  the 
property  and  calling  in  outstanding  claims."  Where  the 
debtor  has  placed  his  property  in  such  shape  that  a  judg- 
ment is  not  a  lien  upon  it,  or  has  created  a  trust  for  his  own 
benefit  to  the  prejudice  of  his  creditors,  a  receiver  is  a  proper 
relief.^  And  under  the  English  Bankruptcy  Act  of  1861, 
where  a  debtor  agreed  to  manage  his  property  according  to 
the  direction  of  certain  inspectors  appointed  under  a  deed 
for  the  benefit  of  his  creditors,  a  receiver  will  be  allowed 
where  he  violates  such  agreement,  and  is  receiving  and  ap- 
plying assets  to  his  personal  use,  and  thus  hindering  the 
settlement   of  his   affairs.®     A   receiver  will   be   appointed 

though  the   debtor  admits  having  ^  Johnson  v.  Woodruff,   8  N.   J. 

certain  property,  but  denies  having  Eq.    120;    s.  c,  affirmed,  Id.  729. 

certain    other    specified    property.  In  this  case  the  debtor  had  a  life  in- 

Chipman  v.  Sabbaton,  7  Paige,  47 ;  terest  in  certain  premises  and  had 

Fuller  V.  Taylor,  6  N.  J.  Eq.  301.  used  his  own  funds  to  erect  a  build- 

'  Fitzburgh    ®.     Everingham,     6  ing  thereon,  the  rents  of  which  he 

Paige,  29.  was    receiving.     Cf.    McCraith    v. 

2Chipman?5.  Sabbaton,7  Paige,  47.  Quin,  Ir.  Rep.  7  Eq.  324. 

3  Field  V.  Jones,  11  Ga.  418.  «  Riches  v.  Owen,  L.  R.  3  Ch.  App. 

^  Penn  «.  Whiteheads,  12  Gratt.  820.  The  fact  that  the  property  may 

74.  The  receiver  in  such  a  case  should  have  to  pass  through  the  bankrupt 

not  be  directed  to  pay  creditors  until  court  is  not  an  objection  to  the  re- 

their    claims    and    priorities    have  lief. 


been  determined  by  the  court. 
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where  the  real  property  of  the  debtor  is  insufficient  to  pay 
the  claims,  and  is  incumbered  with  mortgages  and  judg- 
ments, and  the  priorities  are  unascertained  ;^  and,  in  some 
jurisdictions,  a  receiver  will  be  appointed  at  the  instance  of 
creditors  in  an  action  to  charge  the  separate  estate  of  a  mar- 
ried woman  for  debts- contracted  by  her  in  her  individual  busi- 
ness, where  there  is  danger  that  the  separate  estate  will  be 
dissipated  or  carried  out  of  the  State.^  And,  in  England, 
where  creditors  sought  a  sale  of  real  estate  in  the  hands  of 
an  infant  heir,  they  were  allowed  a  receiver.'  And  a  re- 
ceiver of  realty  might  be  appointed  in  the  first  instance, 
where  the  answer  of  the  defendants  shows  that  there  was  no 
personalty,  and  that  the  rents  and  profits  of  the  realty  must 
ultimately  be  subjected  to  the  payment  of  the  debt."  A  re- 
ceiver has  also  been  allowed  where  the  only  property  a 
debtor  had  was  a  life  estate,  and  he  had  gone  out  of  the 
country.* 

§  613.  dualifications  of  the  Rule. — A  court  of  equity  is,  in 
general,  cautious  in  appointing  a  receiver  to  take  possession 
of  property  in  the  hands  of  third  persons  whose  title  to  the 
property  is  valid  on  its  face,  and  such  an  appointment  will  be 
made  only  in  cases  of  fraud  clearly  shown,  or  of  imminent  dan- 
ger to  the  property."  Accordingly,  where  a  creditor  claimed 
that  his  debtor  owned  a  certain  estate  in  real  property,  and 
a  conditional  order  appointing  a  receiver  thereof  had  been 
made,  it  subsequently  appearing  that  the  debtor  had  only  an 
equitable  interest  in  a  portion  of  the  property,  the  court  re- 
fused to  make  the  order  absolute.'  So,  likewise,  the  court 
will  not  interfere,  except  in  extreme  cases,  with  a  mortgagee 

'  Smith  9).  Butcher,  28  Gratt.  144.  had  already  been  allowed  in  an  or- 

The  receiver  will  be  directed  to  take  dinary  creditor's  suit  seeking  satis- 

possession,  collect  arrears  of  rent  faction  out  of  the  personalty  first, 
and  give  leases.     Cf.  Grantham  v.        ■*  Jones  v.  Pugh,  8  Ves.  71. 
Lucas,  15  W.  Va.  425/  ^McCraith  v.   Quin,   Ir.    Rep.    7 

2  Todd  v.  Lee,  15  Wis.  365.  Eq.  324. 

'  Sweet  V.  Partridge,  1  Cox,  433.        *  Vause  v.  Woods,  46  Miss.  120. 
It  seems  from  the  same  case  as  re-        "^  Tredennick  v.  Graydon,  1  Dru.  & 

ported  in  Dick.  696,  that  a  receiver  War.  216. 
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in  possession  where  the  debt  is  due  and  payable.'  And  if 
judgment  creditors  are  in  possession  of  the  real  property  of 
the  debtor,  a  receivership  will  be  without  prejudice  to  their 
rights,  and  they  will  not  be  required  to  attorn."' 

§  614.  General  Rules  Regulating  the  Appointment ;  {a)  Dili- 
gence.— Upon  the  principle  "  Vigilantihus  non  doriaientibus 
jura  subveniunt,''  a  court  of  equity  will  not  appoint  a  re- 
ceiver in  the  interest  of  a  creditor  unless  he  act  with  reason- 
able diligence.^  There  can,  in  the  nature  of  things,  be  no 
arbitrary  rule  as  to  what  is  reasonable  time,  but  in  each  case 
it  rests  largely  in  the  discretion  of  the  court  considering  all 
the  facts  and  circumstances  of  the  case.  Thus,  where  the 
creditor  slept  upon  his  rights  for  a  number,  of  years  and  had 
become  a  lessee  of  his  debtor,  a  receiver  was  refused  ;*  so 
also,  where  a  creditor,  without  excuse,  waited  nine  years 
after  the  return  of  his  execution  before  filing  a  bill.^ 

§  615.  (b)  The  Creditor  Must  First  Exhaust  His  Remedy  at 
Law. — It  is  a  general  rule  in  equity  that  before  the  Chancellor 
will  act  in  behalf  of  a  litigent,  he  must  first  have  exhausted 
the  remedy  at  law.  And  hence,  if  the  papers  show  that 
the  debtor  has  property  which  could  be  reached  at  law,  a 
receiver  will  be  refused,  notwithstanding  the  rule  that  the 
return  of  an  execution  unsatisfied  gives  a  prima  facie  right.® 
Thus,  a  receiver  was  refused  where  the  bill  itself  showed 
property  which  could  be  levied  upon  ;^  so  also,  where  the 

>  Quinn  v.   Brittain,  3  Edw.   Ch.  311 ;    Smith    v.   Thompson,   Walk. 

314;  Furlong  ■y.  Edwards,  3  Md.  99.  (Mich.)  1 ;  Steward  v.  Stevens,  Har- 

See  also  §  550,  supra.  ring.  (Mich.)  169;  Thayer  v.  Swift, 

^ Davis  «.  Duke  of  Marlborough,  Id.,  430;  Parker  v.  Moore,  3  Edw. 

1  Swanst.  74;    s.  o.,  2  Id.  118.  Ch.  234. 

3  Gould  «.  Try  on.  Walk.  (Mich.)        ^  Parker  v.   Moore,  3  Edw.   Ch. 

353;  Fogarty  v.  Bourke,  2  Dru.  &  234— where  an  execution   had  not 

War.  580.  been  issued  for  three  years  ;    Starr 

•'Fogarty  «.   Bourke,   2    Dru.  &  v.   Kathbone,«l  Barb.   70;    Second 

War.  580.  Ward  Bank  v.    Upmann,  12  Wis. 

*  Gould  V.  Tryon,  Walk.  (Mich.)  499— for  the  reason  that,  under  an 

353.  execution  sale,  the  debtor's  right  of 

^Cassidy  v.   Meacham,  3  Paige,  redemption  would  be  better  secured. 
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bill  showed  that  the  defendant  was  the  proprietor  of  a  hotel 
and  had  a  large  amount  of  personal  property,  consisting  of 
furniture  and  other  appurtenances  of  the  establishment.' 
And  where  tenants  occupied  certain  premises  known,  both 
by  the  creditor  and  the  sheriff,  to  belong  to  the  debtor, 
and  which  had  been  offered  in  satisfaction  of  the  debt,  a 
motion  to  compel  the  tenants  to  attorn  to  a  receiver  and  to 
pay  the  rents  to  him,  was  refused.''  Where  the  defendant's 
affidavit  showed  that  the  creditor's  proceeding  had  been 
unnecessarily  precipitated,  and  that  he  had  had  no  notice 
of  the  amount  of  the  judgment,  and  that  he  would  have 
paid  the  debt  if  he  had  known  the  amount,  and  it  also  ap- 
peared that  he  had  never  been  duly  served,  a  receiver  was 
refused."  But  where  the  complainant  swears  in  the  verifi- 
cation that  an  execution  has  been  issued,  an  ordinary  affida- 
vit, upon  a  motion  before  answer,  denying  that  fact  is  not 
sufficient  to  dissolve  an  injunction.*  And  where  the  cause  of 
the  failure  of  the  remedy  at  law  is  due  entirely  to  the  neg- 
lect or  refusal  of  the  officers  of  the  court  to  perform  their 
duties,  such  failure  will  not  justify  the  appointment  of  a 


§  616.  Miscellaneous  Objections  to  the  Appointment. — It  is 
proposed  to  consider  in  this  section  a  number  of  cases  in 
which  various  objections  have  been  urged  to  the  appoint- 
ment of  a  receiver  in  this  class  of  actions,  and  it  will  be  noted 
that  almost  all  of  these  objections  have  been  held  invalid. 
It  has  already  been  shown  that  the  failure  to  serve  the  de- 
fendant with  a  copy  of  the  bill  is  a  good  defense."     And 

'  Starr  v.  Rathbone,  1  Barb.  70.  U.  S.  550.     In  this  case  a  judgm<;r!t 

2  Condon  v.  Lee,  3  Edw.  Ch.  304.  had  been  obtained  against  a  county 

3  Hart  V.  Tims,  3  Edw.  Ch.  226.  A  and  a  mandamus  had  been  issued  1  o 
motion  for  a  receiver  upon  a  bill,  compel  the  levy  and  collection  of  a 
after  service  of  the  subpoena  but  be-  tax  to  pay  the  same,  but  the  oflicors 
fore  service  of  the  bill,  was  said  to  refused  to  qualify  or  to  act.  Cf.  Su- 
be  contrary  to  the  usu%,l  practice,  and  pervisors  v.  Rogers,  7  Wall.  175; 
costs  were  refused  to  both  parties.  Meriwether    v.    Garrett,  102  U.  S. 

*  Strange  v.  Langley,  3  Barb.  Ch.  472 ;  Garrett  v.  City  of  Memphis,  5 

650.  Fed.  Kep.  860. 

6  Thompson  v.  Allen  County,  115  «  Hart  v.  Tims,  3  Edw.  Ch.  326. 
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where  the  suit  had  been  begun  against  the  debtor  in  his  life 
time  and  he  died  pending  the  proceeding,  the  bill  being  re- 
vived against  his  representatives,  a  receiver  will  not  be  ap- 
pointed, but  the  property  of  the  decedent  will  be  disposed 
of  under  the  statute,  so  that  any  priority  obtained  by  the 
filing  of  the  bill  will  be  lost.'  A  discharge  in  bankruptcy  will 
not  avail  as  a  defense,  where  it  appears  that  the  judgment" 
on  which  the  bill  was  founded,  was  obtained  subsequently 
to  such  discharge,  and  that  the  defendant  had  not  avail- 
ed himself  of  it  as  a  defense  to  the  action  f  nor  is  it  a  de- 
fense that  the  plaintiff  has  waived  an  answer  upon  oath.' 
The  pendency  of  a  motion  for  leave  to  amend  the  bill  is  no 
objection  to  a  motion  for  a  receiver,  provided  the  defect  in 
the  bill  is  not  fatal  or  such  as  to  render  the  bill  demurrable." 
A  receiver  will  be  refused  where  the  objection  is  raised  that 
the  bill  does  not  allege  that  the  execution  was  directed  to  the 
sheriff  of  the  county  where  the  defendant  then  resided,^  but 
the  failure  of  the  plaintiff  to  give  his  residence,  or  abode,  in 
the  bill  is  a  good  objection.® 

§  617.  Of  the  Return  of  the  Execution. — The  authorities 
are  not  agreed  upon  the  question  whether  a  receiver  will  be 

Of.  Austin  V.  Figueira,  7  Paige,  56—  76.     In  this  case  the  motion  was 

where  a  receiver  was  allowed  before  directed  to  stand  over   pending  a 

answer,  notice  having  been  given  of  motion  to  set  aside  the  judgment, 

the  application.  5  Williams  v.  Hogeboom,  8  Paige, 

^  Sylvester  v.  Reed,  3  Edw.  Ch.  469.     No  costs  were  allowed  and 

296;  Mathews  v.  Neilson,  Id.  846.  the    complainant    was  directed    to 

In  this  case  there  is  a  dictum  to  amend  and  then  renew  his  appllca- 

the  effect  that  the  rule  would  be  tion. 

otherwise  if  a  receiver  had  been  ap-  «  Howe  v.   Harvey,   8  Paige,  73. 

pointed  and  he  had  obtained  posses-  The  reason  given  is  that  the  court 

sion.     Cf.  Nicoll  v.  Boyd,  90  N.  Y.  and  the  defendant  may  know  where 

516.  to  resort  to  compel  obedience  to  the 

2  Steward  «.  Green,  11  Paige,  535.  order  or  process  of  the  court,  and 
In  this  case  the  defendant  had  ap-  for  the  payment  of  costs  or  to  pun- 
peared  in  the  bankruptcy  proceed-  ish  for  improper  conduct.  In  this 
ings  and  had  made  various  defenses,  case  the  motton  was  denied  unless 
(7f.  Gibsons.  Gorman,  44 N.  J.  Law,  the  complainant  should  amend  his 
325.  bill  within  twenty  days,   or  file  a 

3  Root  •».  Safford,  2  Barb.  Ch.  33.      bond  for  costs  and  give  notice  to 
"  Barnard  v.  Darling,  1  Barb.  Ch.     the  defendant's  solicitor. 
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appointed  on  a  creditor's  bill  where  the  execution  is  returned 
before  tlie  legal  return-day.  It  has  been  held  that  the  full 
period  must  elapse,  and  that  it  is  not  material  whether  the 
return  is  made  voluntarily  or  at  the  request  of  the  creditor. 
This  rule  proceeds  upon  the  theory  that  the  remedy  at  law 
must  be  fully  and  fairly  exhausted  before  resort  to  a  court  of 
equity,  and  that  the  fact  of  no  property  found  at  some  time 
prior  to  the  return-day,  will  not  justify  the  presumption  that 
none  can  be  found  before  the  time  shall  fully  expire.'  TBut 
other  courts  take  a  different  view  f  and  it  has  been  held  that  a 
receiver  may  be  appointed  upon  a  creditor's  bill  found  upon 
a  judgment  against  joint  debtors,  where  only  one  was  served 
with  process  and  the  sheriff  returned  that  the  defendants 
had  no  property,  although  it  did  not  appear  from  the  return 
that  there  might  not  be  separate  property.^  An  irregular- 
ity in  the  return  of  an  execution  into  the  office  of  a  wrong 
clerk,  if  it  were  issued  upon  a  valid  judgment,  cannot  be  in- 
sisted upon  in  the  Court  of  Chancery,  as  a  ground  for  re- 
sisting an  application  for  a  receiver  upon  a  creditor's  bill 
founded  upon  the  judgment,  even  if  a  court  of  law  would 
notice  the  irregularity  upon  an  application  to  set  aside  the 
return." 

§  618.  Relief  will  be  Granted  Only  to  Lien  Creditors. — It  is 
the  general  rule  that  equity  will  not  interfere  with  the  pos- 
session and  control  of  the  property  of  a  debtor,  by  appoint- 
ing a  receiver  in  favor  of  general  contract  creditors,  and  that 
the  creditor  must  first  reduce  his  claim  to  judgment.*    Hence, 

'  Thayer  v.  Swift,  Harring.  (Mich.)  properties  and  the  separate  property 

430:  Steward  v.    Stevens,  Id.  169;  of  the  defendant  served  with  process. 

Smith  V.  Thompson,  Walk.  (Mich.)  ^  Clark  v.  Dakin,  2  Barb.  Ch.  36. 

1;  Williams  v.   Hubbard,   Id.   28;  =>  Uhl  ®.  Dillon,  10  Md.  500;  Nus- 

Beach  v.  White,  Id.  495.     Of.  Cas-  baura  v.  Stein,  12  Id.  315 ;  Hubbard 

sidyt\Meacham,3Paige,  31t;  Beck  «.    Hubbard,   14  Id.    356;    Rich  v. 

V.  Burdett,  1  Id.  305;  McElwain  v.  Levy,  10  Id.  74;  May  d.  Greenhill, 

Willis,  9  Wend.  546.  80  Ind.  124;  Bayaud  «.  Fellows,  28 

^  Williams  ■».  Hogeboom,  8  Paige,  Barb.  451 ;  Adee  v.  Bigler,  81  N.  Y. 

469 ;  Bowen  v.  Parkhurst,  24  111.  257.  349 :   Johnson  v.   Farnum,   56   Ga. 

'Austin  V.  Figueira,  7  Paige,  56.  144;  Dodge  v.  Pyrolusite  Mangan- 

The  receivership  covered  the  joint  ese  Co.,  69  Id.  665.     Of.  Blondheim 
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a  receiver  will  not  be  appointed  on  a  bill  filed  by  a  creditor 
before  judgment,  which  alleges  that  the  defendant  has  made 
fraudulent  transfers  and  mortgages.'  And  a  judgment  ^^(9 
confesso  on  valid  claims  in  favor  of  certain  creditors  will  not 
warrant  a  receiver  in  aid  of  another  contract  creditor.^  But, 
under  a  statutory  modification  of  the  rule,  receivers  have 
been  appointed  in  favor  of  creditors  of  a  partnership  suing 
in  behalf  of  themselves  and  all  other  creditors,  where  the 
indebtedness  is  undisputed.'  Where  a  vessel  has  been 
libelled  in  the  United  States  Court  and  taken  possession  of 
by  a  marshal,  a  State  court  appointed  a  receiver  upon  the 
motion  of  a  mortgagee,  to  the  end  that  all  other  claimants, 
including  several  mortgagees  and  judgment  creditors,  might 
be  protected  and  for  the  purpose  of  obtaining  and  distrib- 
uting any  surplus  after  the  claims  of  the  libellants  had  been 
satisfied."  In  New  York,  a  receiver  of  the  property  of  a 
corporation,  foreign  or  domestic,  cannot  be  appointed  upon 
the  filing  of  a  bill  by  a  creditor  at  large,  on  behalf  of  him- 
self and  all  others  similarly  situated.^ 

§  619.  Of  Keceivers  in  the  Interest  of  the  Holders  of  Equita- 
ble Liens. — A  court  of  equity  will,  in  general,  appoint  a  re- 
ceiver in  the  interest  of  the  owner  of  an  equitable  lien  upon 

«.  Moore,  11  Md.  365 ;  Wiggins  ®,  berg  xi.  Moore,  11  Md.  376— where  a 
Armstrong,  2  John.  Ch.  144;  Hoi-  portion  of  the  debtor's  property  was 
drege  «.  Gwynne,  18  N.  J.  Eq.  26 ;  alleged  to  be  in  imminent  danger 
Young  ^.  Frier,  9  Id.  465  ;  Phelps  v.  from  having  been  assigned  in  trust 
Foster,  18  111.  309;  Bigelow  «.  An-  for  creditors,  to  a  notoriously  in- 
dress,  31  Id.  322 ;  Rhodes  v.  Cousins,  solvent  and  worthless  person;  Cohen 
6  Rand.  (Va.)  188.  dontra,  Rosen-  «.  Meyers,  42  Ga.  46,  and  Thompson 
berg  V.  Moore,  11  Md.  376;  Wachtel  «.  Diffenderfer,  1  Md.  Ch.  489— cases 
®.  Wilde,  58  Ga.  50 ;  Morrison  v.  of  fraudulent  transfers. 
Shuster,  1  Mackey,  190  ;  Kehler  «.  '^  McGoldrick  «.  Slevin,  43Ind.  522. 
Jack  Manufacturing  Co.,  55  Ga.  639.  ^  Mott  ®.  Dunn,  10  How.  Pr.  225  ; 
'  Hulse  «.  Wright,  Wright  (Ohio),  La  Chaise  «.  Lord,  Id.  461 ;  Levy  ®. 
61 ;  Rich  'G.  Levy,  16  Md.  74;  Nus-  Ely,  15  Id.  395;  Jackson  «.  Sheldon, 
baum  t.  Stein,  12  Id.  315.  But  see  9  Abb.  Pr.  127. 
ca^i^ra  Haggarty «.  Pittman,  1  Paige,  "  rpj^Q^^^pgon  ^^  yan  Vechten,  5 
298 — where  the  bill  alleged  insolven-  Duer,  618. 

cy,  and  an  assignment  to  an  insol-  ^  Lehigh  Coal  &  Navigation  Co.  v. 

vent  who  was  also  a  creditor;  Rosen-  Central  R.  R.  Co.,  43  Hun,  546. 
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the  property  of  a  debtor,  and,  upon  tliis  ground,  wliere  a 
complainant  shows  a  lien  which  cannot  be  enforced  at  law, 
a  receiver  may  be  appointed.'  Thus,  where  certain  persons 
had  been  given  an  assignment  of  the  freight  to  be  earned  by 
a  vessel  and  also  of  the  lien  and  interest  of  the  master 
therein,  in  return  for  money  advanced  for  the  repair  of  the 
vessel,  and  it  was  shown  that  the  owners  were  insolvent  and 
that  a  receiver  was  necessary  in  order  to  secure  the  lien, 
the  court  held  it  a  proper  case  for  the  appointment  of  a  re- 
ceiver." And  a  judgment  creditor  was  allowed  a  receiver  of 
the  crops  of  a  plantation  carried  on  in  the  name  of  another, 
in  an  action  to  subject  the  debtor's  interest  therein  to  the 
satisfaction  of  his  judgment.^  And  where  a  creditor  had  an 
annuity  charged  upon  real  property  which  was  in  arrears, 
and  he  was  without  legal  relief,  he  was  allowed  a  receiver 
until  the  arrears  were  paid  up."  So  also,  a  receiver  of  a 
living  has  been  appointed,  in  favor  of  a  judgment  creditor 
of  the  incumbent.^ 

§  620.  Of  Receivers  in  Cases  of  Assignment  for  the  Benefit  of 
Creditors. — A  receiver  is  frequently  appointed  in  the  interest 
of  creditors  under  an  assignment  made  by  a  debtor  for  their 
benefit.  Thus,  a  receiver  has  been  allowed  where  the  as- 
signee or  trustee  refused  to  execute  the  trust  imposed  upon 
him ;"  and  also,  where,. having  accepted  the  trust,  the  assig- 
nees so  mismanaged  the  property  and  neglected  their  duties 
that  there  was  danger  of  the  waste  or  diversion  of  the  prop- 
erty ;'  and,  in  another  case,  where  an  assignee  of  real  estate 
which  was  to  have  been  sold  and  the  rents  and  proceeds 
applied  in  payment  of  certain  debts,  remained  in  possession 
for  several  years  without  paying  any  debts.® 

'  Bloodgood?).  Clark,  4  Paige,  574.  Taylor  v.  Emerson,  4  Dm.  &  War. 

•^  Sorley  ©.Brewer,  18  How.  Pr.276.  117.     Of.  §  487,  supra. 

3  Micou    v.   Moses,   72  Ala.   439.  ^  Hawkins  v.  Gathercole,  31  Eng. 

The  proof  in  this  case  showed  that  L.  «feEq.  305;  s.  o.,  1  Sim.  (N.  S.)63. 

the  property  was  being  rapidly  dis-  « Suydam  v.  Dequindre,  Harring. 

posed  of,  and  there  were  evidences  (Mich.),  347. 

of  fraud.  ■»  Jones  v.  Doughei-ty,  10  Ga.  273. 

"  Sankey  v.  O'Maley,  2  Moll.  491 ;  ^  Malcolm  v.  Montgomery,  2  Moll. 
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§  621.  Of  Receivers  as  Against  Chattel  Mortgagees. — It  some- 
times happens  that  the  equities  of  general  and  unsecured 
creditors  are  such  that  a  receiver  will  be  appointed  as  against 
a  mortgagee  of  chattels,  and  in  a  proper  case  the  relief  may 
be  granted  as  well  against  a  mortgagee  in  possession  as 
against  one  out  of  possession.  Thus,  where  a  mortgagee  in 
possession  had  sold  a  portion  of  the  property,  and  as  to  the 
remainder  stood  in  the  relation  of  trustee  for  the  other 
creditors,  a  receiver  was  appointed,  where  the  mortgagee  was 
about  to  dispose  of  the  property  in  his  hands  to  the  preju- 
dice of  a  judgment  creditor.'  And  where  all  the  available 
property  of  the  debtor  was  claimed  to  be  covered  by  a  mort- 
gage, and  was  more  than  sufficient  to  pay  the  mortgage  debt, 
a  receiver  was  allowed  upon  a  bill  alleging  that  a  portion  of 
the  property  was  not  affected  by  the  mortgage,  and  that 
the  debtor,  who  was  in  possession,  was  disposing  of  it 
with  the  permission  of  the  mortgagee.^  But  an  attaching 
creditor  was  refused  a  receiver  where  the  debtor  had  exe- 
cuted a  mortgage  in  favor  of  certain  other  creditors  whose 
claims  were  in  amount  about  equal  in  value  to  the  property 
mortgaged.^ 

§  622.  Of  Receivers  in  Cases  of  Fraudulent  Assignments  and 
Transfers. — Eeceivers  are  frequently  appointed  in  cases  of 
assignments  of  property  by  a  debtor  where  it  appears  that 
such  assignments  are  made  to  hinder,  delay  or  defraud  cred- 
itors. Thus,  where  a  fraudulent  assignment  was  made  to  an 
insolvent  assignee,  the  assignor  continuing  in  possession,  a 
receiver  was  appointed  ;*  but  if  the  assignee  is  responsible 
the  relief  may  be  refused.^     And  if  the  property  have  come 

500.     The  assignee  in  this  case  was  The  application  in  this  case  was  un- 

without  the  jurisdiction  of  the  court,  der  a  statute  permitting  receivers  to 

and,  as  he  had  not  appeared,  the  re-  be  appointed  where  the  property  is 

ceivership  was  granted  until  answer  in  danger  of  being  lost  or  materially 

filed.  injured  or  impaired,  which  elements 

'  Gouthwaite  v.   Rippon,   8  L.  J.  the  applicant  did  not  prove  to  exist. 

(N.  S.)  Ch.  139.     See  §  538,  supra.  ^  Connah  v.  Sedgwick,  1  Barb.  210. 

2  Rose  ^.  Bevan,  10  Md.  466.  »  Qoo(jyear  v.  Betts,  7  How.  Pr. 

2  Silverman®.  Kuhn,  53  Iowa,  436.  187.    In  this  case  the  allegations  of 
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into  the  possession  of  the  assignee,  the  court  will  not  deter- 
mine his  title  upon  the  application  for  the  receiver,  unless 
he  is  made  a  party  thereto.'  And  where  a  debtor,  while 
heavily  in  debt,  disposed  of  large  amounts  of  stock  and 
could  not  satisfactorily  account  for  the  tranfers,  a  receiver 
was  appointed  in  order  to  bring  actions  to  determine  what 
had  become  of  the  property,  and  that  too,  notwithstanding 
the  debtor  denied  the  allegations  of  bad  faith. ^  It  seems 
that  creditors,  as  such,  may  institute  suits  to  set  aside  fraud- 
ulent transfers  of  property  and,  if  the  transfers  be  set  aside, 
they  may  either  levy  execution  thereon  or  have  a  receiver 
appointed  to  sell  and  convey  the  property  for  their  benefit." 
A  receiver'  may  also  be  appointed  where  a  defendant  is  dis- 
posing of  his  property  with  the  intent  to  evade  a  decree  of 
the  court  directing  him  to  pay  over  certain  funds  ;*  but  an  as- 
signee of  a  term  is  not  entitled  to  a  receiver  as  against  the 
owner  of  the  remainder,  pending  a  suit  to  set  aside  as  fraud- 
ulent the  conveyance  of  the  remainder." 

§  623.  Of  Priorities. — Where  a  receiver  of  real  property, 
or  of  the  rents  and  profits  thereof,  has  been  appointed,  it  is 
a  settled  rule  that  judgments  recovered  subsequently  to  the 
appointment  do  not  become  liens  thereupon.  Hence,  if 
a  sheriff  sell  real  property  under  such  a  judgment,  no 
title  will  pass,  but  the  title  of  a  purchaser  from  the  receiver 
will  have  precedence."  Upon  the  same  principle,  a  receiver 
appointed  in  a  judgment  creditor's  suit,  can  hold  the  debtor's 

Insolvency  were  upon  information  session.     The  interest  of  the  lessor 

and  belief,  and  were  denied.  was  subsequently  assigned  to  plain- 

'Journeay  v.   Brown,    26    N.   J.  tiff  and  the  premises  sold  by  the 

Law,  111.  original    lessor  to  a  third  person, 

2  Strong  V.  Goldman,  8  Biss.  552.  which  latter  conveyance  was  claimed 

3  Walker  v.  White,  36  Barb.  592  ;  to  be  fraudulent.  It  seems  that  the 
Shand  v.  Hanley,  71  N.  Y.  319.  assignee  had  recovered  a  judgment 

4Shainwald'».Lewis,7Sawyer,148.  against     his    assignor    on    certain 

^  Huerstel  «.  Lorillard,  7  Robert,  guarantees. 

(N.  Y.)251;  8.  0.,  6  Id.,  260.     In  eChautauque    County    Bank    v. 

this  case  the  original  lessor  entered  White,  6  N.  Y.  236.     Cf.  Chautau- 

into    certain    covenants    which    he  que  County  Bank  v.  Resley,  19  Id. 

failed  to  keep,  on  account  of  which  369 ;  Wiswall  «.  Sampson,  14  How. 

the    tenant    refused    to    take   pos-  52. 
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choses  in  action  in  preference  to  one  who  purchased 
them  of  the  debtor  and  paid  for  them,  after  notice  of  the 
filing  of  the  bill,  and  after  attempts  had  been  made,  but 
without  much  diligence,  to  serve  the  subpoena.'  Where  the 
land  is  incumbered  by  a  mortgage,  the  mortgagee  is  entitled 
to  be  paid  the  accrued  interest  out  of  the  funds  in  the  hands 
of  the  receiver  f  and  if  the  debtor  held  as  lessee  the  same 
rule  applies  as  against  the  landlord's  claim  for  rent.^  A 
receiver  will  not  be  discharged  by  consent  of  the  creditor 
upon  whose  bill  he  was  appointed,  where  there  are  prior 
creditors  whose  rights  may  be  protected  by  the  continuance 
of  the  receivership,  but  such  other  creditors  may  be  required 
to  file  their  bills  without  unreasonable  delay.*  And  the  fact 
that  a  receiver  has  been  appointed  in  the  interest  of  a  mort- 
gee  of  the  rates  and  tolls  of  a  corporation,  will  not  prevent 
a  subsequent  judgment  creditor  from  issuing  an  elegit  with- 
out prejudice  to  the  rights  of  such  receiver.^  Furthermore, 
as  between  two  creditors,  upon  general  equity  principles, 
the  more  diligent,  or  he  who  first  obtains  a  receiver,  is  en- 
titled to  a  priority  in  the  distribution  of  the  fund;^  so 
also  a  priority  will  be  given  to  the  creditor  who  first  obtains 
possession  of,  or  a  lien  upon,  the  property  of  the  debtor,  ir- 
respective of  the  date  of  the  judgments.''  But  where  the 
receiver  has  in  his  possession  a  fund  upon  which  certain 
judgment  creditors  claim  a  lien,  the  court  will  not  direct  the 
appropriation  of  it  in  payment  of  those  claims,  there  being 
other  creditors,  without  notice  to  such  other  creditors  of 
the  application.^     Nor  will  the  court,  by  a  summary  rule, 

1  Weed  V.  Smull,  3  Sandf.  Ch.  273.  107.     Cf.  George  v.  Williamson,  26 

2  Holland  v.  Cork  &  Kinsale  Ry.  Mo.   193 ;    United   States   Bank  v. 
Co.,  Ir.  Rep.,  2  Eq.  417.  Burke,  4 Blackf.  (Ind.)  141 ;  Hills  v. 

3  Riggs  V.  Whitney,  15  Abb.  Pr.  Sherwood,  48  Cal.  393 ;  Corning  v. 
388.  White,  2  Paige,  567. 

*Murrough«.  French,  2 Moll.  497.  'Bates  «.  Brothers,  2  Sm.  &  G. 

sPottsv.  Warwick  &  Birmingham  509.     Gf.  Field  v.   Sands,  8  Bosw. 

Canal  Nav.  Co.,  Kay,  142.  685. 

« Parks  V.  Sprinkle,  64  N.  C.  637 ;  » Hubbard  v.  Guild,  2  Duer,  685. 

Pullis  v.   Robinson,    73    Mo.    201 ;  It  was  held  also  that  such  creditors 

Peteng  «).  Hoskins,  12  Lea  (Tenn),  might  be  directed  to  institute  an 
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direct  a  receiver  to  pay  the  claims  of  certain  attaching 
creditors,  where  the  receiver  was  appointed  upon  a  credi- 
tor's bill  filed  subsequently  to  the  attachment ;  but  the  order 
will  be  granted  only  upon  a  hearing  where  the  respective 
priorities  can  be  determined.' 

§  624.  Of  the  Powers  of  the  Receiver  Herein. — In  general 
the  power  of  receivers  in  equity  are  such  only  as  are  con- 
ferred upon  them  by  the  order  of  their  appointment  and  the 
practice  of  the  court."  The  receiver  in  a  creditor's  action 
may  pursue,  by  a  suit  in  equity  in  his  own  name,  funds  of  the 
debtor  which  have  been  fraudulently  disposed  of,  and  this 
without  regard  to  the  fact  that  the  creditor  might,  under  an 
amended  bill,  have  done  the  same  thing ;  the  assent  of  the 
creditor  to  such  a  proceeding  is  merely  to  secure  him  as  to 
costs. ^  In  a  suit  by  a  receiver  the  defendant  cannot  be  al- 
lowed to  set  off  any  claims  or  judgments  existing  in  his 
favor  against  the  debtor,  but  he  must  pay  to  the  receiver  all 
he  owes  and  then  look  to  the  receiver,  upon  a  distribution, 
for  claims  held  by  him ;  any  other  rule,  it  is  plain,  would  give 
him  a  preference."  Where  a  receiver  was  appointed  in  a 
creditor's  suit,  and  thereafter  the  debtor  made  a  general 
assignment  of  all  his  property  to  the  receiver,  reciting  there- 
in the  proceedings,  it  was  held  that  the  receiver  might  file 
a  bill  in  another  State  to  foreclose  a  mortgage,  or  to  enforce 
a  right  of  redemption  in  lands  in  such  other  State,  but  that, 
in  such  a  case,  he  brings  his  action  not  strictly  as  receiver, 
but  rather  as  an  assignee  at  law.^     But  it  has  been  held, 

action  against  the  receiver  to  estab-  in  this  case  was  appointed  in  a  suit 

lish  their  claims.  brought  by  a  creditor  after  a  decree 

'  Lowe  «.  Stephens,  66  Ga.  607.  setting  aside,  as  fraudulent,  an  as- 

^  Verplanck  v.  Mercantile  Insur-  signraent  for  the  benefit  of  creditors, 

ance  Co.,  2  Paige,  452.     See  also.  It  does  not  clearly  appear  whether 

passim,  the  chapter  upon  the  Rights  the  receiver  was  appointed  in  aid  of 

and  Powers  of  the  Receiver,  mpra.  the  particular  creditor,  or  was  a  gen- 

^  Green  v.  Bostwick,  1  Sandf.  Ch.  eral  receiver  for  all  creditors. 

185.  6  Graydon  v.  Church,  7  Mich.  36. 

*  Clark  v.  Brockway,  3  Keyes,  13 ;  It  was  further  held  in  this  case  that 

8.  o.,  1  Abb.  Ct.  App.  Dec.  351.     It  it  was  for  the  court  appointing  the 

is  to  be  observed  that  the  receiver  receiver  to  hold  him    accountable 
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in  New  York,  that  a  receiver  of  an  insolvent  corporation, 
appointed  in  a  creditor's  suit,  cannot,  by  virtue  of  the 
appointment,  maintain  a  suit  in  equity  to  recover  of  a  stock- 
holder the  balance  of  his  unpaid  subscription.'  And  a 
receiver  appointed  by  a  United  States  court  in  one  dis- 
trict cannot  sue  to  enforce  the  liability  of  a  surety  in 
another  district,  inasmuch  as  he  has  no  extra-territorial 
jurisdiction.*  Upon  the  appointment  of  a  receiver  in  a 
creditor's  suit,  the  defendant  is  not  entitled  to  the  rents  and 
profits  of  his  real  estate  during  the  time  allowed  for  a  re- 
demption from  a  sale  on  execution,  but  they  go  to  the  receiver 
immediately.^  And  in  a  suit  by  a  receiver,  the  debtor  can- 
not set  up,  as  a  defense,  that  the  transfer  to  the  receiver  is 
voidable  as  against  creditors  other  than  the  one  upon  whose 
motion  the  appointment  was  made."  In  England,  when  a 
receiver  is  appointed  upon  the  application  of  creditors  who 
have  institituted  proceedings  in  bankruptcy,  he  acts  in  the 
interests  of  all  the  creditors,  and  cannot  make  a  valid  pay- 
ment to  any  creditor  in  preference  to  others.^ 

§  625.  Of  the  Control  of  the  Receiver  by  the  Court. — The  re- 
ceiver being  an  officer  of  the  court  appointing  him,  is  sub- 
ject to  its  control  in  all  matters  not  wholly  discretionary. 
The  court  having  the  power  to  appoint,  has  also  the  power, 
in  a  proper  case,  to  restrain,  suspend  or  remove  the  receiver. 
Thus,  where  a  receiver  had  been  appointed  in  a  creditor's 
suit  for  the  enforcement  of  a  judgment  amounting  to  one 

for  the  property,   especially  if  all  further  held  that  a  statute  of  the 

the  parties  resided  within  its  juris-  State  wherein  the  receiver  was  ap- 

diction  and  had  not  appealed  to  the  pointed  giving  him  title  and  power  to 

other  court.  sue,  cannot  affect  the  United  States 

1  Mann  v.   Pentz,   3   N.  Y.   415.  courts,  or  enlarge  their  jurisdiction, 

Here  the  defendant  had  paid    all  because  the  receiver  is  appointed  by 

calls  and  no  other  stockholders  were  virtue  of   the  equity  power  of  the 

joined  in  the  suit.     Cf.  in  general,  courts  of  the  United  States. 
Angell  v.  Silsbury,  19  How.  Pr.  48.         ^  Parnham  v.  Campbell,  10  Paige, 

See  further,  in  the  following  chapter,  598. 

a  full  discussion  of  the  receiver's        ■*  Naglee  v.  Lyman,  14  Cal.  451. 
power  to  sue  in  these  cases.  « ^^^  parte  Jay,  L.  R.  9  Ch.  App. 

^Brigham     «.     Luddington,     12  133. 
Blatchf.    237.      In  this  case   it  is 
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tliousancl  dollars,  and  property  to  the  value,  according  to 
the  debtor's  affidavit,  of  sixty  thousand  dollars  was  assigned 
to  him,  and  he  immediately  advertised  the  entire  property  for 
sale  at  auction,  the  court  directed  a  stay.^  The  court  will 
also,  limit  the  amount  of  property  of  which  a  receiver  may 
take  possession,  and  this  amount  may  be  increased  from  time 
to  time  as  the  rights  of  subsequent  creditors  may  determine.'^ 
And  where  a  judgment  had  been  recovered  upon  a  bond,  and 
a  bill  was  filed  thereon  as  though  all  were  due,  when  in  fact 
only  the  interest  was  due,  the  court  restricted  the  receiver 
to  the  amount  of  the  interest."  So  also,  where  the  receiver 
takes  title  to  real  property,  the  court  will  not,  without  leave 
first  obtained,  permit  it  to  be  sold  under  any  judgment  other 
than  the  one  for  the  enforcement  of  which  the  receiver  was 
appointed."  Where  a  receiver  was  appointed  by  the  Chan- 
cellor and  subsequently  his  authority  was  extended  by  a 
Vice-Chancellor,  it  was  held,  in  New  York,  that  all  direc- 
tions as  to  the  distribution  of  the  fund  must  come  from  the 
Chancellor."  And  where  a  decree  was  made  directing  the 
payment  of  the  creditor's  claims  by  the  administrator  out  of 
certain  assets,  and  ordering  the  receiver  also  to  pay  out  of 
assets  which  should  come  into  his  hands,  an  injunction  was 
issued  to  restrain  the  receiver  from  paying  money  to  the 
agent  of  a  creditor  without  the  direction  of  the  administra- 
tor." Upon  the  appointment  of  a  receiver  the  title  of  the 
property  of  the  debtor  vests,  to  all  intents  and  purposes,  in 
the  court ;  it  is  not  affected  by  the  death  either  of  the  debtor 
or  of  the  receiver,  and  if  the  receiver  die  the  court  may 
appoint  a  new  receiver  to  take  the  property.'     And  the  rep- 

'  Warden  v.  Leavenworth,  3  Edw.  This  rule  is  not   founded  on    the 

Ch.  244— the  property  in  this  case  higher  authority  of  the  Chancellor, 

was    mining    stock     the    value    of  but  on  the  fact  that  he  made  the 

which  was  imknown  to  the  receiver,  appointment  originally. 

2  Corbet  «.  Mahon,   2  Jo.  &  Lat.  « Green  v.  Hambury,  2  Brock.  403. 
671.  This  was  because  the  direction  to 

3  Ryerson  ■D.Minton,  3-Edw.Ch.382.     the  receiver  was  subordinate  to  the 
*  Wiswall  V.    Sampson,  14  How.     right  of  the  administrator  to  deter- 

52.  mine  the  applicability  of  the  assets. 

'  Burrell  v.  Leslie,   6  Paige,  445.        '  NicoU  v.  Boyd,  90  N.  Y.  51C. 
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resentatives  of  the  deceased  receiver,  or  trustee,  may  be  re- 
quired to  come  in  and  account  for  moneys  and  other  prop- 
erty in  the  hands  of  the  decedent.' 

II. 

Receivers  in  Proceedings  Supplementary  to  Execution. 
§  626.  Introductory. — The  jurisdiction  of  a  court  of  equity 
to  appoint  a  receiver  in  behalf  of  a  judgment  creditor,  as 
has  already  appeared,  has  been  long  well  established.  Lord 
Eldon  declared  that  it  was  in  his  day  an  ancient  rule  where  a 
judgment  creditor  found,  upon  the  issue  of  his  execution, 
that  the  debtor's  estate  was  protected  in  such  a  way  by  cir- 
cumstances respecting  a  prior  title,  that  the  judgment  could 
not  be  enforced,  that  he  might  apply  for  a  receiver,  and 
that  the  fact  that  the  creditor  could  not,  at  law,  obtain  sat- 
isfaction of  his  judgment,  was  sufficient  to  entitle  him  to  a 
receiver  of  his  debtor's  estate.''  When  the  legal  remedy  is 
exhausted  or  is  inadequate,  it  is  a  fundamental  principle 
that  equity  may  be  invoked.  But  in  general,  not  only  in 
New  York,  but  in  all  the  States  which  have  adopted  Codes 
of  Procedure,  the  equitable  remedy  by  a  creditor's  action 
has  been  essentially  modified,  or  almost  entirely  superceded, 
by  statutory  proceedings  supplementary  to  the  return  of 
the  execution  wholly  or  partially  satisfied.  "We,  therefore, 
proceed  to  a  consideration  of  the  law  in  relation  to  these 
statutory  proceedings  to  subject  the  property  of  a  judgment 
debtor  to  the  payment  of  the  judgment,  having,  in  the  sec- 
tions immediately  preceding,  considered  the  law  relative 
to  the  earlier  remedy  by  creditor's  bill.  If  reference  had 
been  had  to  the  relative  practical  importance  and  value  of 
the  two  remedies  at  the  present  day,  this  order  of  treatment 
would  have  been  reversed.  The  practice  in  this  matter,  it 
is  believed,  is  in  almost  all  the  Code  States  modelled  largely 
after  that  in  New  York,  where  the  law  has  been  more  fully 
developed  and  the  details  more  completely  worked  out  than 
elsewhere. 

'  Coombs    V.   Jordon,   3  Bland's        ^^urUng  ®.  Marquis  Townshend, 
Chan.  284.  19  Ves.  638. 
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§  627.  The  New  York  Statute  Authorizing  the  Appointment. — 
The  statute  in  New  York  which  authorizes  the  appointment 
of  a  receiver  in  proceedings  supplementary  to  execution,  is 
as  follows : — "  At  any  time  after  making  an  order,  requiring 
the  judgment  debtor,  or  any  other  person,  to  attend  and  be 
examined,  or  issuing  a  warrant,  as  prescribed  in  article  first 
of  this  title,  the  judge  to  whom  the  order  or  warrant  is  re- 
turnable may  make  an  order,  appointing  a  receiver  of  th6 
property  of  the  judgment  debtor.  At  least  two  days'  no- 
tice of  the  application  for  the  order  appointing  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless  the 
judge  is  satisfied  that  he  cannot,  with  reasonable  diligence, 
be  found  within  the  State  ;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
a  notice  to  be  given  in  any  manner  which  the  judge  thinks 
proper.  But  where  the  order  to  attend  and  be  examined,  or 
the  warrant,  has  been  served  upon  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof,  or 
at  the  close  of  the  examination,  without  further  notice  to 
liim.'"  In  some  States  it  is  provided  that  the  sheriff  or  other 
person  may  be  appointed  receiver ;  in  others  the  judgment 
creditor  may  be  authorized  to  bring  an  action  to  determine 
the  title  of  property  claimed  to  belong  to  the  debtor,  and,  at 
the  same  time,  the  person  in  possession  will  be  restrained 
from  interfering  with  it.  In  all  cases  the  receiver  is  an 
officer  of  the  court. 

§  628.  When  the  Appointment  will  be  Made. — The  rules  gov- 
erning the  appointment  of  a  receiver  in  supplementary  pro- 
ceedings look,  in  general,  somewhat  more  to  the  interests  of 
the  creditor  than  those  which  regulated  the  appointment 
under  the  former  creditors'  suit.  It  is  usually  the  rule  in 
these  cases  that,  wherever  property  of  the  debtor  is  discov- 
ered which  cannot  be  reached  by  the  levy  of  execution  or  by 
a  summary  order,  a  receiver  must  be  appointed,  or,  if  one  have 
already  been  appointed,  that  the  receivership  will  be  extended 
so  as  to  enable  the  receiver  to  take  possession  of  the  newly 

'  N.  Y.  Code  of  Civil  Proc.  §  2464. 
564 


CHAP.   XVII.]        KECEIVERS  IN  AID   OF  CREDITORS.  §   628 

discovered  property.'  It  lias  even  been  held  in  these  cases 
a  matter  of  course  to  appoint  a  receiver.*  Thus,  where  there 
are  debts  and  claims  due,  or  rights  of  action  or  equitable  in- 
terest belonging  to  the  debtor,  a  receiver  must  be  appointed 
in  order  to  reduce  such  assets  to  possession,  and  to  apply 
them  to  the  satisfaction  of  the  judgment ;  or  if  the  title  or 
right  of  possession  of  the  debtor  be  disputed,  or  adverse 
claims  to  the  property  discovered  are  made  by  a  third  per- 
son, or  the  property  is  claimed  to  be  exempt  by  law  from 
execution,  or  the  indebtedness  is  denied  by  the  defendant, 
the  appointment  of  a  receiver  is  the  only  proper  proceed- 
ing.^ And  where  the  wife  of  the  debtor  was  examined  as  a 
witness,  and  testified  that  certain  funds  in  a  bank  standing  in 
the  debtor's  name  were  her  property,  a  receiver  was  allowed, 
pending  a  suit  to  try  the  title  to  the  money.*  In  New  Jer- 
sey, the  appointment  is  largely  a  matter  of  discretion,  and 
if  the  evidence  show  no  property  or  only  property  exempt, 
it  should  not  be  made ;  but  the  rule  is  otherwise  in  a  case 
of  contested  rights,  or  where  there  is  reasonable  ground 
for  believing  that  there  is  property  which  can  be  reached  ;^ 
and,  on  appeal,  the  court  will  not  review  the  evidence 
further  than  to  determine  whether  it  was  sufficient  to  au- 
thorize the  appointment.®  Sometimes  a  receiver  has  been 
appointed  where  property  was  discovered  which  was  not 
exempt,  but  which  could  not  be  reached  by  an  order  for 
its  application  to  the  judgment ;'  so  also,  where  third 
persons  or  corporations  were  alleged  to  be  indebted,  or 
to   have   property   belonging   to   the   defendant,   although 

1  Coates  V.  Wilkes,  92  N.  C.  376  ;  ^  Ormes  v.  Baker,  17  N-  Y.Week- 
Dilling  «.   Foster,   21   S.    C.    335 ;     ly  Dig.  104. 

Flint  v.  Webb,  25  Minn.  263 ;  Spen-  ^  Colton  v.  Bigelow,  41  N.  J.  Law, 

cer  V.  Cuyler,  9  Abb.  Pr.  382 ;  Peo-  266. 

pie  V,  Mead,  29  How.  Pr.  360.  « Journeay  v.   Brown,    26    N.   J. 

2  Myers'  Case,  2  Abb.  Pr.  476.  Law,  111. 

3  Bunacleugh  v.  Poolman,  3  Daly,  ^  Flint  v.  Webb,  25  Minn.  263. 
236 ;  Dickinson  «.  Onderdouk,  18  In  this  case  it  was  held  that  the  ap- 
Hun,  479 :  Rodman  •».  Henry,  17  N.  pointment  might  be  made  at  the 
Y.  482 ;  People  v.  Hulburt,  5  How.  same  time  that  the  order  was 
Pr.  446.  granted. 
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tlie  allegations  were  denied  or  the  property  was  claimed 
adversely/  And  where  the  property  disclosed  consisted 
of  notes  of  an  insolvent  firm  and  an  interest  in  an  exist- 
ing firm  of  which  the  defendant  was  a  member,  a  receiver 
was  allowed."^  It  is  no  answer,  upon  a  motion  for  a  receiver, 
where  property  is  discovered  or  transactions  are  disclosed 
which  are  'prima  facie  fraudulent,  that  the  property  can  be 
reached  by  execution,  or  the  title  tested  by  an  action  in  the 
nature  of  replevin ;"  nor  that  the  defendant  offered  to  deliver 
to  the  sheriff  sufiicient  property  to  satisfy  the  judgment ;' 
nor  that  the  property  discovered — as,  for  example,  choses  in 
action — is  of  no  value  ;^  nor  that  the  property  discovered  is 
an  equity  of  redemption,  heavily  mortgaged,  which  the  de- 
fendant has  been  willing  to  have  sold,  the  right  of  redemp- 
tion being  preserved."  In  New  York,  a  receiver  may  be  ap- 
pointed in  a  proceeding  upon  a  judgment  in  favor  of  the 
people  recovered  against  a  domestic  corporation/  And  in 
some  States  it  has  been  held  that  the  appointment  of  a  re- 
ceiver does  not  prevent  the  judgment  creditor,  upon  whose 
motion  the  appointment  was  made,  from  maintaining  an  ac- 
tion to  set  aside  as  fraudulent  a  mortgage  prior  to  his  lien/ 

§  629.  When  a  Receiver  will  Not  be  Appointed. — A  receiver 
will  not  be  appointed  where  the  property  discovered  is  a 
freehold   estate,  it   not   appearing   that   an   execution   has 

'Knight  «.  Nash,   22  Minn.  452.  appointed  to  sell  in  such  a  way  as  to 

The  receiver  in  this  case  was  an-  cut  off  the  right  to  redeem, 

thorized  to  collect  a  debt  from  a  '  N.  Y.  Code  Civil  Proc.  §  24G3, 

municipal  corporation.  (amendment  of  1886.) 

2  Webb  n.  Overmann,  6  Abb.  Pr.  »  Gere  ®.  Dibble,  17  How.  Pr.  31. 

92.  In  this  case  the  receiver  was  made  a 

■'  Todd  ID.  Crooke,  4  Sandf.  Super,  party  defendant,  and  the  complaint 

Ct.  694 ;  Heroy  ■».  Gibson,  10-Bosw.  contained    an    allegation    charging 

(N.  Y.)591.     (7/.  Dollard  «.  Taylor,  him  with  neglect.     Gf.   Dollard  tJ. 

33  N.  Y.  Super  Ct.  496.  Taylor,   83  N.  Y.   Super  Ct.  496  ; 

4  Balder.  Smith,  5  Ch,  Sent.  11.  Potts  «.  Warwick   &  Birmingham 

5  Webbu.0vermann,6Abb.  Pr.  92.  Canal  Navigation    Co.,   Kay,    142. 
« Bailey  «.  Lane,  15  Abb.  Pr.  373  See  for  the  old  practice,  Seymour 

(n).  This  case  has  been  so  far  over-  'o.  Wilson,  16  Barb.  294;  Uayner 
ruled  that  now  a  receiver  cannot  be    -e.  Fowler,  16  Id.  300. 


CHAP.   XVII.]        BECEIVERS   IN  AID   OF   CREDITORS.  §   630 

been  issued  and  returned  unsatisfied  since  the  property  was 
acquired  by  the  debtor.  This  is  upon  the  ground  that  there 
is  a  sufficient  remedy  at  law.^  And  in  general,  whenever  the 
property  discovered  can  be  reached  by  execution,  no  re- 
ceiver will  be  allowed ;"  but  the  return  of  the  execution  unsat- 
isfied is  usually  held  to  present  a  sufO-cieni  prima  facie  case 
for  a  receiver,  and  where  the  only  property,  other  than  trust 
funds  which  could  not  be  reached,  consisted  of  judgments 
in  favor  of  the  debtor  against  the  creditor,  and  there  had 
been  an  offer  of  a  set-off,  a  receiver  was  refused,  because 
the  satisfaction  of  the  judgment  had  been  prevented  by  acts 
of  the  creditor,  and,  further,  that  the  appointment  would  tend 
to  harass  and  disturb  the  defendant.^  So  also,  where  the 
object  of  the  application  is  to  have  the  receiver  attack  an 
assignment  as  fraudulent,  which  the  judgment  creditor 
could  do,  it  is  improper  to  grant  the  application."  A  re- 
ceiver of  the  property  of  a  x?orp oration,  domestic  or  foreign, 
will  not  be  appointed  upon  the  filing  of  a  bill  by  a  creditor  at 
large,  on  behalf  of  himself  and  all  others  similarly  situated.* 
And  generally  supplementary  proceedings  are  limited  to 
judgments  against  natural  persons.^  In  Illinois,  the  courts 
are  in  doubt  whether  the  relief  should  be  allowed  where  the 
bill  contains  no  distinct  allegations  of  fraud,  and  it  does  not 
appear  affirmatively  that  the  debtor  has  some  interest  in 
specified  property  or  choses  in  actions,  which  can,  in  this 
way,  be  subjected  to  the  satisfaction  of  the  judgment.'' 

§  630.  Of  the  Return  of  the  Execution. — Formerly  it  was 
the  rule  that  a  receiver  could  not  regularly  be  appointed 
until  an  execution  had  been  issued  and  returned  unsatisfied. 

'Bunn    V.   Daly,   24    Hun,    526;         ^poUard    v.    Taylor,    33    N.   Y. 
Ashley  v.  Turner,  22  Id.  226 ;   Tin-     Super  Ct.  496.     Cf.  Gere  v.  Dibble, 
key  «.  Langdon,  60  How.  Pr.  180  ;     17  How.  Pr.  31. 
Petition  of  Inglehart,  1  Buffalo  Sup-        ^  Lehigh  Coal  &  Navigation  Co.  v. 
er.  Ct.  514.  Central  R.  R.  Co.,  43  Hun.  546. 

2  Second  Ward  Bank  v.  Upmann,  ■  « Connor  v.  Todd,  5  Cent.  Rep.  (N. 
12  Wis.  499  ;  Petition  of  Inglehart,     J.)  61.     Cf.  note  7  preceding  page. 

1  Buffalo  Super.  Ct.  514.  "'  Compare  the  opinions  in  First 

3  DeCamp  v.  Demsey,  10  N.  Y.  National  Bank  v.  Gage,  79  111.  207, 
Civil  Proc.  Rep.  210.  and  Gage  v.  Smith,  Id.  219. 
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This  followed  tlie  old  rule  in  equity,  tliat  the  remedies  at 
law  must  first  be  exhausted.'  Accordingly,  upon  the  appli- 
cation for  a  receiver,  the  affidavit  of  the  defendant  that  no 
execution  had  been  returned,  was  deemed  a  sufficient  an- 
swer,^ and  the  same  rule  was  extended  to  proceedings 
against  third  persons  before  the  return."  But  the  sheriff  was 
not  required  to  retain  the  execution  for  the  full  period  al- 
lowed by  law,  and  if  an  earlier  return  was  not  the  result  of 
collusion  with  the  debtor  with  the  intent  to  prevent  a  levy,  it 
was  valid."  In  New  York,  however,  there  is  a  statute  which 
provides  for  the  appointment  of  a  receiver  in  proceedings 
instituted  before  the  return  of  the  execution,  and  also  in 
proceedings  against  third  persons.^  And  in  Wisconsin, 
under  the  provisions  of  the  Code  of  Procedure,  the  court 
may  appoint  a  receiver  where  the  sheriff's  return  of  nidla 
hona  was  made  and  signed  before  the  supplementary  pro- 
ceedings were  instituted,  although  the  execution  was  not 
lodged  with  the  clerk  until  afterwards." 

§  631.  Of  the  Jurisdiction  to  Make  the  Appointment. — In 
New  York  the  statute  authorizes  the  judge  to  whom  the 
order  instituting  the  proceedings  is  returnable,  to  appoint 
the  receiver,'  and  this  may  be  done  without  the  usual  affida- 
vit if  the  debtor  voluntarily  appear  and  submit  to  the  ex- 
amination, or  consent  to  the  receiver.®  In  other  States  the 
resident  judge,  or  one  assigned  to  the  district  or  holding 

'  Darrow  «.  Lee,  16  Abb.  Pr.  215.  "  N.  Y.  Code    of    Civil    Proc.   § 

2  Wright  V.   Strong,  3  How.  Pr.  2464 ;  De  Vivier  ®.  Smith,  6  N.  Y. 

112.  Civil  Proc.  Rep.  394,  s.  o.,  1  How. 

3Holbrook  «.   Orgler,  40  N.   Y.  Pr.  (N.  S.)  48. 

Super.   Ct.  33,   s.  o.,  49   How.  Pr.  « Barker  «.  Dayton,  28  Wis.  367— 

289 ;   Andrews  v.  Glonville  Woolen  where  it  further  appears  that  such  a 

Co.,  11  Abb.  Pr.  (N.  S.)78.    Contra  receiver  may  maintain  an  action  to 

Hanson  v.  Triplor,  3  Sandf .  Super,  sot  aside  a  fraudulent  conveyance  of 

Ct.    733 ;  Union  Bank  v.  Sargeant,  real  estate  by  the  defendant,  which 

53    Barb.   423,   8.  c,  35  How.  Pr.  was  made  to  defeat  the  recovery  of 

87.  anything  upon  the  judgment. 

4  Tyler  ®.  Willis,   33  Barb.   327.  ■>  Smith  v.  Johnson,  7  How.  Pr.  39. 

But  see  contra,  Spencer  v.  Cuyler,  9  *  Bingham  v.   Disbrow,  37  Barb. 

Abb.  Pr.  382.                           '  24;   s.  o.,  14  Abb.  Pr.  251. 
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the  courts  there/  or  a  county  judge  possessing  civil  juris- 
diction but  no  general  equity  powers  may  appoint  f  but  a 
clerk  of  the  court  or  a  commissioner  cannot."  The  appoint- 
ment may  be  made  at  any  stage  of  the  proceedings  when 
property  is  discovered  which  will  justify  the  appointment,* 
and  the  application  being  summary  may  be  made  immedi- 
ately at  the  end  of  the  examination,  the  defendant  being 
present  in  person  or  by  attorney.^  The  order  appointing  a 
receiver  is,  in  New  York,  made  at  chambers  and  must  be 
filed  in  the  county  clerk's  ofiice."  The  judge  may  appoint  a 
receiver  or  direct  the  property  to  be  transferred  or  conveyed 
to  him.  The  former  is  the  proper  proceeding  where  the 
title  is  disputed,^  and  a  third  person  claiming  title  or  right 
of  possession  may  be  restrained  from  disposing  of  the  prop- 
erty until  the  determination  of  a  test  suit.^ 

§  632.  Of  Notice  of  the  Application. — The  statutes  providing 
for  supplementary  proceedings  generally  require  notice  of 
an  application  for  a  receiver  to  be  given  to  the  defendant," 
but  if  the  application  be  made  when  the  defendant  is  pres- 
ent, either  in  person  or  by  attorney,  no  other  notice  is  nec- 
essary ;  if,  however,  the  examination  were  before  a  referee, 
a  notice  must  be  given.*"  If  the  defendant  were  ordered  to 
present  himself  for  examination,  but  made  default,  and  wit- 

1  Corbin  v.  Berry,  83  N.  C.  27.  Dig.  255 ;  Dewey  v.  Finn,  18  N.  Y. 

2  Second  Ward  Bank  v.  Upmann,     Weekly  Dig.  558. 

12  Wis.  499.  9  Clarke  «.  Savage,  5  N.  Y.  Week- 

3  Parks  v.  Sprinkle,  64  N.  C.  637  ;  ly  Dig.  193 ;  Andrews  v.  Glenville 
Clark  v.  Bergenthal,  52  Wis.  103.         Woolen  Co.,  11  Abb.  Pr.  (N.  S.)  78; 

''N.  Y.  Code  Civil  Proc.,  §2464;  Vandeburgh  v.   Gaylord,  7  Weekly 

Groot  V.   Greeley,  5  N.  Y.  Month.  Dig.  136 ;  Kemp  v.  Harding,  4  How. 

Law  Bull.   69  ;  People  v.  Mead,  29  Pr.  178  ;    Dorr  v.  Noxon,  5  Id.  29. 

How.  Pr.  360 ;  Coates  «.  Wilkes,  92  '« Stohn  v.  Epstein,  6  N.  Y.  Civil 

N.C.  376;  Flints. Webb, 25 Minn. 263.  Proe.  Rep.  86,  s.  o.,  14  Abb.  N.  C. 

5  Todd  «.  Crooke,  4  Sandf.  Super.  322  ;    Todd    «.    Crooke,    4    Sandf. 

Ct.  694.  Super.  Ct.  694;  Heroy  v.  Gibson,  10 

« Ball  ®.  Goodenough,  37  How.  Pr.  Bosw.  (N.  Y.)  591.     In  Dilling  «. 

479;  N.  Y.  Code  Civil  Proc.,  §2467.  Foster,  21   S.  C.   335,  it  was  held 

''Manice  v.  Smith,  5  N.  Y.  Weekly  that  a  receiver  might  be  appointed 

Dig.  255.  upon  the  hearing  of  the  referee's  re- 

^  Manice  v.  Smith,  5  N.  Y.  Weekly  port  without  specific  notice. 
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nesses  were  examined,  a  receiver  may  be  appointed  without 
further  notice.'  The  notice  is  equally  necessary  if  the  de- 
fendant be  a  non-resident,''  but  provision  is  generally  made 
by  statute  for  a  substituted  service  where  the  defendant  can- 
not be  served  personally,'  so  also,  where  the  proceedings  are 
against  third  persons.*  Yerbal  notice  is  insufficient,  it  must 
be  in  writing.^  If  the  defendant  serve  a  notice  of  motion 
to  vacate,  a  counter-notice  may  be  served  of  a  motion  for 
a  receiver  in  case  the  defendant's  motion  prevail."  The 
length  of  time  required  for  the  notice  and  the  mode  of  ser- 
vice is  regulated  by  local  statutes. 

§  633.  Of  Irregularity  or  Fraud  in  the  Appointment. — The 
defendant  may,  as  of  course,  question  the  regularity  of  the 
appointment  of  the  receiver,  but  if  he  do  not  raise  that 
question  at  the  outset,  the  objection  will  be  deemed  to  have 
been  waived,  and  cannot  be  raised  by  a  third  person  in  a  suit 
by  the  receiver.''  This  rule,  upon  the  familiar  principle 
that  a  want  of  jurisdiction  may  be  suggested  at  any  stay  of 
a  judicial  proceeding,  does  not  apply  where  the  irregularity 
consists  in  want  of  jurisdiction,**  or  where  the  appointment 
was  procured  by  fraud." 

§  634.     Of  Waiver  of  Irregularity. — If  a  defendant  appear 

1  Colton  V.  Bigelow,  41  N.  J.  Law,  N.  Y.  328  ;  Whittlesey  v.  Frantz,  74 
266.  N.  Y.  456  ;   Bangs  v.   Duckinfield, 

2  Whitney  v.  Welch,  2  Abb.  N.  C.  18  Id.  592 ;  Wright  v.  Nostrand,  94 
442.  Id.  31 ;  Bacon  v.  Cropsey,  7  Id.  195 ; 

3  New  York  Code  Civ.  Proc.  §  Dobson  v.  Pearce,  12  Id.  15G ;  Mor- 
24C4.  gan  v.  Potter,  17  Hun,  403 ;  Hobart 

4  Morgan  v.  Von  Kohnstamm,  9  v.  Frost,  5  Duer.  672;  Oakley  v. 
Daly,  355,   s.  c,  60  How.  Pr.  161.  Becker,  2  Cowen,  454;   Richards  v. 

»  Ashley  v.  Turner,  22  Hun,  226.  Allen,  3  E.  D.  Smith,  399  ;  Green  v. 

8  Clark  V.   Clark,   11  Abb.  N.  C.  Bookhart,19S.  C.  466.  (7/.  Jacobson 

833 ;  Strohn  v.  Epstein,  6  N.Y.  Civil  v.  Doty  Plaster  Manfg.  Co.,  32  Hun, 

Proc.  Rep.  36,  s.  o. ,  14  Abb.  N.C.322.  436 ;   Barker  v.  Dayton,  28  Wis.  367. 

'  Tyler  «.  Willis,  33  Barb.  327,  s.  o.,  « Tyler  v.  Willis,   33  Barb.   327  ; 

sub.  nam.  Tyler  v.  Whitney,  12  Abb.  Richards  v.  Allen,  3  E.  D.  Smith, 

Pr.  465  ;    Underwood  v.  Sutcliffe,  10  399. 

Hun,  453, (reversed  on  another  point,  » Lottimer  v.  Lord.  4  E.  D.  Smith, 

77  N.Y.  58)  ;  Powell  v.  Waldron,  89  183. 
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and  submit  to  an  examination  without  objection,  lie  is  held 
to  waive  any  irregularity  in  the  issue  of  the  order  and  even 
to  waive  an  objection  to  the  jurisdiction.'  So,  likewise,  an 
irregularity  in  the  appointment  of  a  receiver  is  waived  by 
an  appearance  without  objection  at  the  hearing,'^  or  by  ap- 
pealing from  the  order  of  appointment  f  and  not  to  object 
seasonably  is  sometimes  deemed  a  waiver." 

§  635.  Who  May  be  the  Receiver. — In  general  any  disin- 
terested party  may  be  appointed  the  receiver  in  these  cases. 
The  rules  which  govern  the  appointment  in  other  cases  will 
usually  apply  at  least  by  analogy.  In  New  York,  it  has 
been  held  that  the  creditor  himself  at  whose  instance  the 
appointment  was  made,  may  properly  be  selected  as  receiver 
provided  he  be  not  a  non-resident.^  In  some  jurisdictions  an 
officer  of  the  court,  or  the  clerk,  or  a  Master  in  Chancery  is 
usually  appointed,  but,  upon  the  other  hand,  the  statutes 
often  make  exception  of  clerks  of  the  court  and  their  assis- 
tants •  and  deputies.  The  matter,  as  in  other  cases,  rests 
largely  in  the  discretion  of  the  judge,  it  being  his  duty  in 
selecting  a  receiver  to  have  an  eye  to  the  interest  of  all  the 
parties  concerned. 

§  636.  Of  the  Receiver's  Bond. — Before  the  receiver  is  au- 
thorized to  act,  he  is,  as  in  other  cases,  usually  required  to 
give  a  bond.  A  substantial  compliance  with  the  statute  in 
this  regard  is  sufficient  and  the  courts  do  not  favor  technical 
objections.^  Accordingly,  while  a  bond  without  a  seal  is 
objectionable,  advantage  can  be  taken  of  it  only  by  the  defen- 
dant,^ but  if  the  statute  require  a  bond  with  sureties,  one  with 
only  one  surety  and  unsealed,  is  insufficient.^     The  objection 

1  Bingham  «.  Disbrow,  37  Barb.  24         «  Underwood  v.  Suteliffe,  10  Hun, 

2  Underwood  v.  Suteliffe,  10  Hun,  453.  In  this  case  the  date  of  the 
453.  bond  was  earlier  than  the  order  of 

^Tinkey  v.  Langdon,  60  How.  Pr.  appointment,  and  it  was  held  not  a 

180.                             *  fatal  irregularity. 

4  Union  Bank  v.  Northrop,  19  S.  ''  Morgan  v.  Potter,  17  Hun,  403. 

C.  473.  8  Johnson  v.  Martin,  1  Thomp.  & 

^  Chamberlain  v.  Greenleaf ,  4  Abb.  C.  (N.  Y.)  504. 


N.  C.  92. 
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however,  must  be  raised  in  the  court  which  appointed  the 
receiver/  and,  in  New  York,  the  bond  must  be  tiled  in  the 
office  of  the  clerk  of  the  county  where  the  proceedings  are 
taken.^ 

§  637.  Of  Notice  to  Other  Creditors. — It  is  generally  pro- 
vided that  notice  of  the  application  for  the  appointment  of 
a  receiver  must  be  given  to  any  other  judgment  creditors 
who  are  prosecuting  special  proceedings  to  obtain  satisfac- 
tion of  their  judgments,  the  reason  being  to  prevent  the  ap- 
pointment of  more  than  one  receiver ;  but  notice  to  credi- 
tors who  have  no  action  or  proceeding  pending  is  not  re- 
quired,^ and  even  a  failure  to  give  the  notice  has  been  held 
not  to  operate  to  avoid  the  order  appointing  the  receiver.* 
The  character  of  the  notice  and  the  length  of  time  required, 
are  different  in  different  jurisdictions  and  depend  largely 
on  local  practice.^ 

§  638.  In  General  only  One  Receiver  can  be  Appointed.' — Fol- 
lowing the  equity  rule,  the  statutes  in  these  cases  generally 
provide  that  only  one  receiver  shall  be  appointed,  and  this  is 
the  rule  without  regard  to  the  number  of  bills  or  proceed- 
ings pending  against  the  debtor,"  because  one  appointment 
completely  divests  the  debtor  of  all  his  property.  If  it  so 
happen  that  more  than  one  receiver  have  been  appointed, 
the  one  first  appointed  will  be  allowed  to  act  and  the 
other  or  others  will  be  discharged  and  be  required  to  ac- 
count to  him.'  If  an  earlier  receivership  exist  it  will  be 
extended  so  as  to  comprise  the  later  proceeding,  but  the 
laches  of  the  creditor,  or  of  the  first  receiver,  may  be  such 
as  to  justify  his  displacement  in  favor  of  a  second."     A  some- 

1  Petors  V.   Carr,  2  Dem.  (N.  Y.  of  the  motion  is  required.     Leggett 
Surrogate)  22.      Cf.   Lippincott   v.  v.  Sloan,  24  How.  Pr.  479. 
Westray,  6  N.Y.  Civ.  Pro.  Rep.  74.  sMyrick  «.  Selden,  36  Barb.  15; 

2  Fiske  '0.  Twigg,  50  N.  Y.  Super.  Kellogg  v.  Coller,  47  Wis.  649.  Cf. 
Ct.  69.  State  Bank  v.  Gill,  23  Hun,  410. 

3  Coming  v.  Glenvllle  Woolen  Co. ,  '  Deraing  «.  N^w  York  Marble  Co. , 
14  Abb.  Pr.  339.  12  Abb.  Pr.  66 ;  Lottinier  «.  Lord^  4 

4  Lottimer  v.  Lord,  4  E.  D.  Smith,  E.  D.  Smith,  183 ;  Parks  v.  Sprinkle, 
183 ;  Corbin  v.  Berry,  83  N.  C.  27.  04  N.  C.  637.     See  §  232,  supra. 

*  In  New  York  eight  days'  notice        **  National     Mechanics'    Banking 
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what  different  rule  prevails  in  tlie  United  States  courts  on 
account  of  their  independent  jurisdiction.  In  those  courts 
a  second  receiver  will  be  appointed  although  there  be  al- 
ready one  appointed  by  a  State  court,  upon  the  theory  that 
this  will  prevent  confusion  and  conflict.'  "Where  two  or 
more  receivers  are  separately  appointed,  although  at  the  in- 
stance of  different  creditors,  they  represent  the  same  estate 
and  take  all  the  property  of  the  debtor,  and  are,  therefore, 
privies  in  estate  and  in  law.'^  The  order  appointing  the  re- 
ceiver must  generally  be  filed  and  recorded  in  order  to  give 
notice  to  subsequent  purchasers  and  incumbrancers. 

§  639.  Of  the  Title  of  the  Receiver  Herein. — It  is  a  well  es- 
tablished rule  of  law  that,  as  to  all  the  property  and  rights 
of  property  of  the  judgment  debtor  and  as  to  all  lawful 
transactions  with  his  property  and  rights  of  property,  the 
receiver  stands  only  in  the  place  of  the  judgment  debtor,  and 
has  no  rights  in  respect  thereto  which  the  latter  did  not 
have ;  but  as  to  property  which  the  judgment  debtor  has 
transferred,  or  disposed  of,  in  fraud  of  the  creditor  upon 
whose  behalf  the  receiver  was  appointed,  such  receiver 
acquires  more  than  the  property  and  rights  of  property 
which  the  judgment  debtor  owned  at  the  date  of  the  ap- 
pointment— namely  the  right  to  impeach  these  transfers  and 
dispositions  of  property  for  fraud,  and  to  have  them  set 
aside,  and  the  property  delivered  or  accounted  for  to  him  by 
the  fraudulent  transferee.  Thus  the  receiver  becomes  the 
legal  assignee  of  a  judgment  recovered  by  the  debtor,  and 
is  vested  with  the  right  of  property  therein."  The  title  is 
thus  subject  to  all  liens  acquired  by  an  innocent  purchas- 
er for  value  and  in  good  faith,  and  to  any  execution  levied 

Assooiatiori'B.MariposaCo.,  60  Barb.  In  this  case  it  was  held  that  an  ac- 

423— where  the  creditor  and  his  re-  tion  brought  by  the  earlier  receiver 

ceiver  remained  inactive  for  over  a  was  not  an  action  between  different 

year.  parties  as  compared  with  an  action 

'  Young  V.  Aronson,  27  Fed.  Rep.  by  a  second  receiver    against  the 

241.     Cf.  Thompson  v.  Van  Yech-  same  defendants.  See  also  Bostwick 

ten,  5  Duer,  618.  v.  Menck,  40  N.  Y.  383. 

2  Yerplanck  «.  Yan  Buren,  76  N.  Y.         ^  Turner  v.  Holden,  94  N.  C.  70. 
247,   reversing  s.  c,  11  Hun,  328. 

573 


§   639  LAW   OF   BECEIVERS.  [CHAP.   XVII. 

before  the  appointment/  And  a  sale  of  tlie  property  to  an 
innocent  purchaser,  even  if  void  as  against  creditors,  must 
be  formally  impeached  by  action.''  And  the  same  rule  obtains 
as  to  any  transfer  or  assignment,  the  receiver  in  all  cases  tak- 
ing only  the  interest  of  the  debtor.^  But  where  it  appears 
that  the  assignee  under  a  general  assignment  has  not  claimed 
the  property  of  a  judgment  debtor,  but  that  it  has  remain- 
ed in  the  possession  and  under  the  control  of  the  assignor, 
and  that  such  possession  appears  to  be  with  the  assent  and 
acquiescence  of  the  assignee,  or  because,  for  some  other 
sufficient  reason,  he  is  deprived  of  the  right  of  possession, 
the  court  may  order  the  debtor  to  deliver  the  property  to  a 
receiver  appointed  in  supplementary  proceedings  subse- 
quently to  the  assignment.''  The  institution  of  supplemen- 
tary proceedings  creates  no  lien  on  the  defendant's  property, 
and  he  may  transfer  it  subject  only  to  the  liability  to  pun- 
ishment for  contempt  for  violating  the  injunction  which  is 
usually  incorporated  in  the  order  for  examination.  The  re- 
ceiver does  not  hold  the  property  vested  in  him  as  trustee 
for  the  benefit  of  the  plaintiff  alone,  but  he  represents  all 
the  creditors  and  is  trustee  for  all.  As  such  he  may  insti- 
tute proceedings  to  set  aside  fraudulent  conveyances  and 
transfers  made  by  the  debtor,  which  are  either  void  at  com- 
mon law%  or  forbidden  by  statute ;  and  when  such  transfers 
are  declared  void,  the  property  passes  to  the  receiver,  who 
thereupon  becomes  a  trustee  for  all  the  parties  in  interest.^ 
As  the  receiver  succeeds  to  the  title  of  the  debtor,  a  chattel 
mortgage  which  is  good  as  against  him,  is  good  also  as  against 
the  receiver."     It  is,  as  will  more  fully  appear  in  the  next 

'  Becker  v.   Torrance,   31  N.  Y.  '*  Eastern  National  Bank  v.  Huls- 

631 ;    Chautauque  County  Bank  v.  hizer,  2  N.  Y.  State  Rop.  115. 

Risley,  19  N.  Y.  369 ;  Shand  v.  Han-  ^  Bostwick  v.  Beizer,  10  Abb.  Pr. 

ley,  71  Id.  319.  197.     But  see  Bostwick  v.  Menck, 

2  Brown  ».  Gilmore,  16  How.  Pr.  40  N.  Y.  383. 

527 ;  Field  v.  Sands,  8  Bosw.  685.  ^  Gardner  v.  Smith,  29  Barb.  68. 

Cf.  Wright  v.  Nostrand,  94  N.  Y.  31.  But  under  a  recent  statute  a  chattel 

3  Gardner  v.  Smith,  29  Barb.  68 ;  mortgage  is  void  as  to  creditors, 
Voorhees  v.  Seymour,  26  Id.  585 ;  whether  by  judgment  or  simple  con- 
Roy  v.  Baucus,  43  Id.  310.  tract,  if  it  be  not  recorded  and  the 
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chapter,  a  contempt  to  interfere  with  a  receiver  by  institu- 
ting a  suit  against  him  without  permission.'  Accordingly, 
the  receiver  is  not  subject  to  an  injunction,  because,  if  he 
were,  that,  in  effect,  would  be  an  enjoining  of  the  court  of 
which  he  is  an  officer.^  It  should  not  be  overlooked  that 
the  title  to  the  debtor's  property,  having  once  vested  in  the 
receiver,  cannot  be  divested  except  by  order  of  the  court 
by  which  he  was  appointed,  or  by  proceedings  to  which  he 
is  a  party.^ 

§  640.  Of  the  Time  when  the  Title  Vests. — The  provision  of 
the  New  York  Code  of  Civil  Procedure  as  to  the  time  when 
the  title  to  the  debtor's  property  vests  in  the  receiver,  is  as 
follows : — "  The  property  of  the  judgment  debtor  is  vested 
in  a  receiver,  who  has  duly  qualified,  from  the  time  of  filing 
the  order  appointing  him,  or  extending  his  receivership,  as 
the  case  may  be;  -subject  to  the  following  exceptions:^!. 
Eeal  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may 
be,  is  filed  with  the  clerk  of  the  county  where  it  is  situated. 
2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal 
property  is  vested  in  the  receiver  only  from  the  time  when 
a  copy  of  the  order,  certified  by  the  clerk  in  whose  office  it 
is  recorded,  is  filed  with  the  clerk  of  the  county  where  he 
resides.'"  It  will  be  noticed  that  the  first  requirement  is 
that  the  receiver  qualify,  and  that  until  that  is  accomplished 
he  can  have  no  title  or  right  of  possession.^     But  upon  quali- 

mortgagee  have  not  entered  into  pos-         ^  Rogers  v.  Corning,  44  Barb.  229. 

session,  and  hence  is  void  as  to  a  In   this  case  a  receiver  brought  an 

receiver  in  aid  of  such  creditors,  action  to  recover  a  note  in  the  hands 

Clark  V.  Gilbert,  10  Daly,  316.     Cf.  of  third  persons,  who  had,  subse- 

Campbell  v.  Fish,  8  Id.  162 ;  Tinkey  quently  to  his  appointment,  procured 

V.  Langdon,  13  N.  Y.  Weekly  Digest,  an  ex  parte  order  directing  that  the 

384,  s.  c. ,  60  How.  Prac.  180.  same  be  applied  on  a  judgment  which 

'  Taylor  v.  Baldwin,  14  Abb.  Pr.  they  held  against  the  debtor. 


166 ;  Riggs  V.  Whitney,  15  Id.  388 ;  *'N.Y.  Code  Civil  Proc. 

DeGroot  v.  Jay,  30  Barb.  483.  ^  Voorhees  i).  Seymour,   26  Barb. 

^YanRensselaerv.  Emery,  9How.  569;  Conger  v.  Sands,  19  How.  Pr. 

Pr.  135.  8 ;  Banks  v.  Potter,  21  Id.  469. 
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lying,  his  title  dates  back  to  the  time  of  the  appointment.* 
There,  are,  moreover,  certain  other  qualifications  of  the  re- 
ceivers right  of  title  or  possession.  Thus,  for  example,  as 
to  certain  classes  of  property  the  receiver  is  entitled  to 
immediate  possession,  while  as  to  others  he  must  obtain,  in 
the  first  place,  an  order  of  court  to  entitle  him  to  possession. 
As  a  general  rule  he  is  entitled  to  the  immediate  possession  of 
all  the  personal  property  belonging  to  the  defendant  at  the 
time  the  proceedings  in  which  he  was  appointed  were  institu- 
ted, or  which  was  then  under  the  defendant's  control,  or  in 
the  possession  of  others  for  his  benefit  or  account."  The  term 
personal  property  in  this  connection  is  used  in  a  broad  sense. 
Thus,  a  certificate  of  membership  in  an  exchange  will,  under 
this  rule,  pass  to  the  receiver  and  he  may  maintain  a  suit 
to  redeem  it  fi-om  a  pledgee."  The  term  includes,  moreover, 
the  use,  rents  and  profits  of  the  real  estate  of  the  defend- 
ant sold  on  execution  during  the  year  allowed  for  redemp- 
tion ;*  also  a  fund,  the  income  of  which  belongs  to  the 
defendant,  where  he  has  the  right  to  demand  the  princi- 
pal.^ And  where  the  income  of  a  trust  estate  had  been  ver- 
bally transferred  to  the  debtor  for  a  consideration,  the  re- 
ceiver was  held  entitled  to  the  possession  of  the  amount  in 
the  hands  of  the  trustee."  So  also,  an  annuity  will  pass  to 
the  receiver.''  And  where  the  debtor  destroyed  a  note  after 
the  appointment  of  a  receiver  of  his  property,  and  received 
in  exchange  therefor  two  other  notes,  the  receiver  was,  under 

^  Steele  v.  Sturges,    5  Abb.   Pr.  4  E.  D.  Smith,  183;  Fields «.  Sands, 

442.  8  Bosw.  (N.  Y.)  685. 

2  Van  Rensselaer  v.  Emery,  9  How.  ^  Poweil  v.  Waldron,  89  N.  Y.  328. 

Pr.  136;    Harrison  v.  Maxwell,  44  '^  Farnham  «.  Campbell,  10  Paige, 

N.  J.  Law,  316 ;    Dubois  v.  Cassidy,  598.     But  where  the  debtor  sells  the 

75  N.  Y.  298 ;  Coleman  v.  Roff,  45  lease  or  sublets,   the  equity  of  the 

N.  J.  Law,  7.     Under  the  old  code  landlord  is  superior  to  that  of  other 

In  New  York  the  title  related  back  creditors.   Riggsu.Whitney,  15  Abb. 

to  the  time    of    the  appointment.  Pr.  388. 

Becker  «.  Torrance,  31  N.  Y.  631 ;  « Hallett  v.  Thompson,  5  Paige, 

Fillmore  «.    Horton,   81   How.  Pr.  583. 

424;  Banks  «.  Potter,  21   Id.  469;  «McEwen?5.  Brewster,19  Hun,337. 

Conger  v.  Sands,  19  Id.  8 ;  Coope  v.  '  Ten  Broeck  v.  Sloo,  13  How.  Pr. 

Bowles,  28  Id.  10;  Lottimer  v.  Lord,  28  ;  s.  c,  2  Abb.  Pr.  234. 
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a  peculiar  state  of  facts,  held  entitled  to  recover  upon  the 
first,  but  it  seems  that  the  other  did  not  pass  to  him.' 

§  641.  Further  of  the  Receiver's  Title. — If  the  mortgagor 
of  a  chattel  is  entitled  to  the  possession  of  the  property,  a 
receiver  of  the  mortgagor's  estate  will  take  title  to  the  prop- 
erty and  may  sell  it.''  Upon  a  similar  principle  a  receiver 
succeeds  to  the  rights  of  a  tenant  by  the  courtesy  and  is 
entitled  to  all  rents  due,^  and  even  to  the  dower  of  the 
debtor  if  not  assigned."  In  order  to  acquire  the  title  to  real 
property,  the  receiver  must  comply  with  all  the  requirements 
of  the  local  statute.^  In  New  York  in  these  cases  a  convey- 
ance is  no  longer  necessary,^  but,  under  the  Code,  realty  sit- 
uated without  the  State  will  not  pass  to  the  receiver,  inas- 
much as  he  becomes  vested  with  title  to  realty  only  upon 
filing  a  copy  of  the  order  appointing  him  in  the  county  where 
it  is  situated,  which  can  have  no  effect  without  the  State.  Ac- 
cordingly, a  refusal  of  the  debtor  to  convey  real  estate  so  sit- 
uated, under  an  order  of  the  court,  cannot  be  punished  as 
a  contempt.^  Money  in  the  hands  of  a  sheriff  passes  to 
the  receiver,  but  an  order  of  the  court  is  necessary  to  confer 
upon  him  the  right  of  possession.®  And  the  same  rule  ob- 
tains as  to  a  surplus  in  the  hands  of  a  chattel  mortgagee 
who  has  sold  more  property  than  was  sufficient  to  satisfy 

'  Thorn  v.  Fellows,  5  N.Y. Weekly  «  See  the  cases  in  the  preceding 

Dig.  473.  note.     Contra,  Scott  v.  Elmore,  10 

-  Planning  v.  Monaghan,  23  N.  Y.  Hun,  68 ;   Moak  «.  Coats,  83  Barb. 

539.  The  sale  must  convey  the  whole  498.    Cf.  under  the  old  Code,  Banks 

property  to  one  person  where  a  sale  v.  Potter,  21  How.  Pr.  469 ;   Porter 

in  parcels  would  prejudice  the  re-  v.  Williams,  9  N.  Y.  142  ;   Voorhees 

versionary  interest  of  the  mortgagee.  Seymour,  26  Barb.  569;   Fredericks 

3  Beamish  ^.Hoji;,  2  Robert.  (N.Y.)  v.  Niver,  28  Hun,  417;   Wright®. 

307  ;  Ellsworth  i).  Cook,  8  Paige,  643.  Nostrand,  47  N.  Y.  Super.  Ct.  441 ; 

"  Tompkins  v.   Fonda,   4    Paige,  Chautauque  County  Bank  v.  Risley, 

448 ;    Stewart  v.  McMartin,  5  Barb.  19  N.  Y.  369. 

438 ;   Moak  v.   Coats,   33  Id.   498 ;  '  Smith '  v.   Tozer,  11  N.  Y.  Civ. 

Payne  v.  Becker,  87  N.  Y.  153.  Proc.  Rep.  343.     The  rule  was  other- 

5  Manning  v.  Evans,  19  Hun,  500 ;  erwise  in  equity.   Chautauque  Coun- 

Wing  V.  Disse,  15  Id.  190  ;   Cooney  ty  Bank  v.  Risley,  19  N.  Y.  369.  Cf. 

«.  Cooney,  65  Barb.  524;   Hayes  v.  Bunni).Fonda,2CodeRep.(KY.)70. 

Buckley,  53  How.  Pr.  173.  '^  Salter  v.  Bowe,  32  Hun,  237. 
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his  claim/  so  also,  of  property  in  the  hands  of  third  per- 
sons who  substantially  dispute  the  defendant's  title.''  It  is 
improper  to  order  a  delivery  to  a  receiver  of  property  in  the 
possession  of  the  debtor,  avowedly  as  agent  for  a  third  per- 
son, where  that  third  person  also  had  an  apparently  valid 
paper  title.^ 

§  642.  Of  the  Title  to  Trust  Property,  Choses  in  Action,  etc. — 
The  receiver  acquires  no  title  to  property  held  as  tenant  at 
sufferance,*  nor  to  property  exempt  by  law  from  levy  under 
execution,  and  no  exception  of  such  property  need  be  in- 
serted in  the  order  of  appointment.^  The  -exemption  in- 
cludes insurance  money  paid  to  the  debtor  for  the  loss  or 
destruction  of  exempt  property,^  and  a  right  of  action  to  re- 
cover damages  to  such  property.^  .  If,  in  such  a  case,  the 
receiver  collect  the  judgment  he  may  be  required  to  pay  the 
proceeds  over  to  the  defendant."  So  also,  property  acquir- 
ed by  the  defendant  subsequently  to  the  institution  of  the 
proceedings  in  which  the  receiver  is  appointed,  does  not 
pass  to  the  receiver."  This  also  includes  property  acquired 
subsequently  to  the  appointment.'"  Nor  does  the  interest  of 
the  defendant  in  property  held  in  trust  for  his  benefit  pass  to 
the  receiver ;  but  the  surplus  of  the  income  thereof,  in  excess 
of  what  is  necessary  for  his  support,  may  be  reached."   And  it 


'  Davenport  v.  McChesney.  86  N. 
Y.242. 

2  Dewey  v.  Finn,  18  N.  Y.  Weekly 
Dig.  558. 

3  Rodman  v.  Henry,  17  N.  Y.  482. 
■•  Gardner  v.  Smith,  29  Barb.  68. 

This  was  a  case  of  a  chattel  mort- 
gage in  which  the  mortgagor  and 
debtor  had  defaulted. 

6  Finnin  «.  Malloy,  33N.Y.  Super. 
Ct.  382. 

^  Cooney  v.  Cooney,  65  Barb.  524. 
In  this  case  the  court  allowed  the 
receiver  to  be  made  a  party  to  the 
action  between  the  defendant  and 
the  insurance  company.     The  de- 
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fendant  is  to  be  allowed  a  reasona- 
ble time  to  invest  the  proceeds  so 
as  to  replace  the  property. 

'  Andrews  «.  Rowan,  28  How.  Pr. 
126. 

8  Tillotson  v.  Wolcott,  48  N.  Y. 
188. 

9  Thorn  v.  Fellows,  5  N.Y.  Weekly 
Dig.  473 ;  Merritt  «.  Sawyer,  6  T.  «fe 
C.  (N.  Y.)  160.  Cf.  Dubois  v.  Cas- 
sidy,  75  N.  Y.  298;  Campbell  v. 
Genet.  2  Hilt.  (N.  Y.)  290. 

>«  Graff  V.  Bennett,  25  How.  Pr. 
470 ;   Genet  v.  Foster,  18  Id.  50. 

"  Manning*.  Evans,  9 N.Y. Weekly 
Dig.   311;   Campbell  «.  Foster,  35 
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has  been  held  that  the  receiver  cannot  maintain  an  action  to 
enforce  the  trust  in  favor  of  creditors,  where  lands  are  taken 
in  the  name  .of  another  than  the  one  paying  the  considera- 
tion.' The  receiver  cannot  sue  to  recover  commissions  due 
the  defendant  as  executor,  nor  can  he  demand  an  accounting 
in  order  to  have  the  commissions  declared.''  And  generally 
wages  due  for  personal  services  cannot  be  reached.^ 

§  643.  Of  the  Nature  of  the  Receiver's  Office. — The  order 
appointing  a  receiver  operates  as  an  equitable  execution, 
and  resembles  in  some  essential  particulars  the  levy  of  an 
execution  by  a  sheriff  or  marshal.*  Delay  or  negligence 
upon  the  part  of  the  receiver  in  taking  possession  of  the 
property  of  the  defendant  will  not,  in  the  absence  of  fraud 
or  collusion,  impair  his  title,  but  an  unreasonable  delay 
may  postpone  his  rights  in  favor  of  a  third  person  acting 
in  good  faith.^  Although  the  object  in  appointing  a  re- 
ceiver is  to  secure  the  payment  of  the  judgment  if,  after 
the  appointment,  the  judgment  is  paid,  with  or  without  the 
receiver's  intervention,  he  is  not  ipso  facto  discharged,  but 
until  a  formal  order  to  that  effect  is  entered,  his  office  and 
function  subsist,  and  he  retains  title  to  the  property.^     In 

N.  Y.  361.     Of.  Graffs.  Bonnett,  31  In  the  last  case  a  second  receiver 

N.  Y.  9,  affirming  s.  o. ,  2  Robert.  54 ;  was  appointed  upon  the  application 

Scott  V.  Nevius,  6  Duer.  672.  of  another    creditor,   and  the  first 

'  Underwood  v.  Sutcliffe,  77  N.  Y.  practically  discharged. 
58.  « Crooks  v.  Findley,  60  How.  Pr. 

2  Worrall  «.  Driggs,  1  Redf.  (N.  375,  377.     Cf.  Billing  v.  Foster,  21 

Y.)  449.  S.  C.  335.     It  was  held  in  Anderson 

='Howell«.McDowell,47N.J.Law,  «.  Treadwell,  1  Edra.  Sel.  Cas.  201, 
359 ;  8.  0. ,  1  Cent.  Rep.  190.  In  that  the  assignment  to  a  receiver  re- 
New  York  this  is  limited  to  wages  sembled  a  mortgage,  and  became 
for  sixty  days  which  are  necessary  void  upon  the  payment  of  the  judg- 
for  the  support  of  the  debtor's  family,  ment,  and  that  the  property  there- 

■*  Manning  v.    Monaghan,    28  N.  upon  reverted  to  the  defendant  with- 

Y.  585 ;  Lanigan  v.  The  Mayor,  70  out  a  reassignment.  This  case  seems 

Id.  454 ;  Becker  v.  Torrance,  31  Id.  to  overlook  the  theory  of  notice  of 

631.  lis  pendens,  which  remains  a  cloud 

^Wilson  «.  Allen,  6  Barb.,  542;  until  cancelled.     Righton  ®.  Pruden, 

Fessenden  v.  Woods,  3  Bosw.  550;  73  N.  C.  61. 
Gere  v.  Dibble,   17  How.  Pr.    31. 
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any  event  it  is  prudent  to  procure  a  formal  discharge,  be- 
cause until  such  discharge  there  is  nothing  to  prevent  the 
receiver  from  making  a  valid  conveyance  of  the  property  to 
a  purchaser  in  good  faith.  A  receiver  represents  all  the 
parties  in  interest,  not  only  the  creditor  at  whose  instance 
he  was  appointed,  but  also  the  debtor  of  whose  property 
he  takes  possession.'  But  there  is  authority  for  the  posi- 
tion that  the  receiver  represents  only  the  creditor  for  the 
enforcement  of  whose  judgment  he  was  appointed,  and  that, 
as  respects  the  assets  in  the  debtor's  possession,  his  au- 
thority and  power  extend  no  further  than  to  secure  the 
amount  of  the  particular  judgment,  with  interest,  costs  and 
expenses."  Upon  the  payment  of  the  judgment  he  ought 
to  return  the  balance  of  the  property  in  his  hands  to  the 
defendant." 

§  644.  Of  the  Control  of  the  Receiver  by  the  Coiirt. — It  is  a 
general  rule  that  the  receiver  is  subject  to  the  control  of 
the  court.  In  North  Carolina  he  is  under  the  direction 
and  control  of  the  court  where  the  judgment  upon  which 
the  proceedings  are  founded  was  obtained."  In  New  York 
the  rule  formerly  was  that  the  judge  who  made  the  appoint- 
ment could  control,^  but  this  rule  is  now  changed,  and  the  re- 
ceiver is  subject  to  the  direction  and  control  of  the  court  out 
of  which  the  execution  was  issued."  But  if  the  receivership 
have  been  extended,  only  the  court  which  made  the  original 
appointment  can  exercise  control.''     It  is  a  deduction  from 

1  Cummings  v.  Egerton,  9  Bosw.  » Dining  v.  Foster,  21  S.  C.  335; 
684;  Tinkham  «.  Borst,  24  How.  Porter  v.  Williams,  9  N.  Y.  142; 
Pr.  246 ;  Bostwick  v.  Beizer,  10  Abb.  Banks  v.  Potter,  21  How.  Pr.  473. 
Pr.  197.  In  the  last  case  the  re-  *  Turner  v.  Holden,  94  N.  C.  70. 
ceiver  was  said  to  be  a  trustee  for  ^  "Webber  v.  Hobble,  13  How.  Pr. 
all  the  parties.  See,  however,  Best-  382.  Cf.  Myrick  v.  Selden,  36  Barb, 
wick  v.  Menck,  40  N.  Y.  383.  15. 

2  Young  V.  Aronson,  27  Fed.  Rop.  « N.  Y.  Code  Civ.  Proc.  §  2471 ; 
241-  See  also  Bostwick  -».  Menck,  Pool  v.  Safford,  14  Hun,  369 ;  Lane 
40  N.  Y.  383,  for  the  rule  as  to  the  v.  Lutz,  1  Keyes,  203.  The  term 
extent  of  the  receiver's  power  to  set  "  court,"  as  here  used,  is  technical, 
aside  a  fraudulent  assignment  and  ""  N.  Y.  Code  Civ.  Proc.  §  2471 ; 
torecoverpropertyfrom  an  assignee.  Banks  «.  Potter,  21  How.  Pr.  469. 
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this  rule  that  all  motions  and  proceedings  affecting  the  receiv- 
ership should  be  made  to  the  court  exercising  control.'  This 
includes  motions  to  set  aside  the  order  of  appointment  for 
irregularity  or  collusion."  But  where  a  receiver  in  supple- 
mentary proceedings  has  been  appointed,  and  subsequently 
an  independent  action  is  brought  in  the  same  court,  by  one 
of  the  parties  to  the  action  in  which  the  receiver  was  ap- 
pointed, to  recover  certain  property  of  which  the  receiver 
had  taken  possession,  the  plaintiff  claiming  to  be  the  sole 
owner  thereof,  the  court  has  no  power,  upon  a  motion  in  the 
the  second  action,  to  order  the  receiver  appointed  in  the 
former  action,  either  to  indemnify  one  of  the  parties  against 
the  damages,  costs,  and  expenses  of  the  second  action,  or 
to  restore  the  property.^  Neither  ought  the  court  to  order 
a  distribution  where  the  receiver,  in  proceedings  instituted 
by  him  as  receiver,  is  threatened  with  an  action  for  false 
imprisonment  ;*  nor  where  the  receivership  has  been  ex- 
tended by  another  court,  will  such  other  court  direct  the 
receiver  to  pay  to  a  later  judgment  creditor  funds  previously 
received.*  Nor  will  a  court  other  than  that  by  which  the 
receiver  was  appointed,  enjoin  the  receiver  in  a  separate 
a'ction  from  taking  possession  of  the  debtor's  property;" 
but  it  may  direct  him  to  restore  goods  of  which  he  has 
taken  possession,  but  which  are  claimed  by  a  third  person, 
where  the  claimant  undertakes  to  hold  them  subject  to  the 
order  of  the  court,  a  reference  for  the  purpose  of  trying 
the  title  being  ordered.'  The  fact  that  the  defendant  has 
been  employed  by  the  receiver  to  make  collections,  does  not 
constitute  a  sufficient  ground  for  removal,  where  it  is  shown 

'  Tillotson  V.  Wolcott,  48  N.  Y.  ^  Galster    v.     Syracuse     Savings 

188 ;  Galster    v.    Syracuse    Savings  Bank,  29  Hun,  594. 

Bank,  29  Hun,  594.  4  Morris  v.  Hiler,  57  How.  Pr.  322. 

2  Lippincott  v.  Westray,  6  N.  Y.  »  Genet «.  Foster,  18  How.  Pr.  50. 

Civ.    Proc.    Rep.   74;    Connollys.  ^  Van  Rensselaer «.  Emery,  9  How. 

Kretz,  78  N.  Y.  620.     Cf.  Bruns  v.  Pr.  135. 

Stewart  Manuf.    Co.,  31  Hun,  195,  ''  Dickerson  v.  Van  Tine,  1  Sandf. 

and  see  Wing  v.  Desse,  15  Hun,  190,  Super  Ct.  724. 
as  to  the  power  to  accept  a  resig- 
nation and  make  a  new  appointment. 
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that  no  part  of  the  funds  collected  were  used  by  the  de- 
fendant for  his  own  benefit.' 

§  645.  Of  the  Powers  of  the  Receiver. — It  has  been  held 
that  the  measure  of  the  receiver's  powers  is  to  be  found 
in  the  order  of  his  appointment.  This  was  the  rule  under 
the  equity  practice,  and  although  somewhat  modified  by 
modern  statutes,  is  still,  in  general,  the  rule  which  is  to  be 
applied  to  receiverships  such  as  we  are  now  considering. 
But  no  statute  can  give  a  receiver  extra-territorial  powers, 
and  he  cannot,  by  virtue  of  the  authority  conferred  upon 
him  by  an  enabling  statute,  pursue  the  debtor's  property 
beyond  the  State  in  which  he  is  appointed.^  The  general  rule 
is,  that  he  has  authority  to  prosecute  actions  in  any  court  of 
competent  jurisdiction  for  the  purpose  of  collecting  all  the 
debts  and  claims  of  the  defendant.^  By  virtue  of  this  au- 
thority he  may  generally  maintain  actions  in  his  own 
name  to  set  aside  fraudulent  conveyances  and  transfers,* 
and  to  such  an  action  the  debtor  and  the  fraudulent 
grantees  ought  to  be  made  parties.*  The  receiver  in  these 
actions  is  regarded  as  a  trustee  for  the  creditors  in  whose 
interest  he  was  appointed,  and  he  can  prosecute  his  action 
only  so  far  as  is  necessary  to  enforce  their  claims,  his  right 
of  action  being  the  same  as  that  of  the  creditors.*    In  this 

1  Ross  V.  Bridge,  24  How.  Pr.  163;  lin  v.  Wright,  23  Wis.  491.    Contra 

8.  0.,  15  Abb.  Pr.  150.  Higgins  v.  Gillesheimer,  26  N.J.  Eq. 

*  Booth  V.  Clark,  17  How.  (U.  S.)  308.    Formerly  it  was  the  rule  in 

322.  New  York  that  the  receiver  was  en- 

3  Rockwell  V.  Merwin,  1  Sweeny,  titled  to  the  custody  and  control 
484;  s.  c, 8  Abb.  Pr.  (N.  S.)  330.  Of.  only  of  such  property  as  was  in  the 
Fessenden  v.  Woods,  3  Bosw.  550;  possession  of  the  debtor,  and  that 
Barker  v.  Dayton,  28  Wis.  367;  actions  of  this  sort  could  only  be 
Miller  v.  Mackenzie,  29  N.  J.  Eq.  brought  by  the  creditor.  Seymour 
291.  See  also  the  following  chapter  «.  Wilson,  16  Barb.  294 ;  Hayner  v. 
for  a  detailed  consideration  of  the  Fowler,  Id.  300. 

receiver's  power  to  bring  suits  of  ^Miller  v.   Hall,   70  N.   Y.  250 

this  character.  Hamlin    v.  Wright,   23  Wis.   491 

4  Porter  v.  Williams,  9  N.  Y.  142  ;  Palen  v.  Bushnoll,  18  Abb.  Pr.  301 
Bostwick  V.  Menck,  40  Id.  383 ;  Un-  Allison  v.  Weller,  3  Hun,  608. 
derwood  v.  Sutcliffe,  77  Id.  58;  Man-  «  Bostwick  v.  Menck,  40  N.  Y.  383 ; 
ley  V.  Rassiga,  13  Hun,  288 ;  Ham-  Olney  v.  Tanner,  10  Fed.  Rep.  101 ; 
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class  of  cases,  if  the  conveyance  is  set  aside  and  the  property 
sold,  it  will  be  subject  to  the  dower  of  the  debtor's  wife.' 
And  in  the  case  of  an  assignment,  if  the  assignees  were  not 
guilty  of  fraud,  and  are  responsible,  the  court  may  permit 
them  to  retain  possession  as  special  receivers,'^  The  re- 
ceiver will  not  be  entitled  to  an  injunction  where  he  fails 
to  show  that  the  assignment  was  made  to  hinder,  delay,  or 
fraud  creditors.^  In  an  action  for  conversion  against  the 
judgment  creditor  for  levying  upon  and  selling  property 
claimed  by,  and  in  the  possession  of,  a  third  person,  the 
fact  that  a  receiver,  appointed  for  the  enforcement  of  the 
judgment  under  which  the  levy  was  made,  has  obtained 
possession  of  a  note  given  as  the  purchase  price  of  the 
goods  at  the  sale,  does  not  estop  the  creditor  from  impeach- 
ing the  title  to  the  property  upon  the  ground  of  fraud."  It 
is  a  salutary  rule  that  the  receiver  cannot  waive  the  equita- 
ble rights  of  the  creditor.^  He  may,  however,  retain  the 
attorney  of  the  judgment  creditor,^  and  he  may  employ 
agents  who,  in  acting  in  his  behalf,  must  show  their  au- 
thority.'' 

§  64:6.  Of  the  Duties  of  the  Receiver.— The  duties  of  a  re- 
ceiver in  supplementary  proceedings  resemble  essentially 
those  of  a  receiver  under  the  former  creditor's  bill  in  Clian- 
cery,  being,  in  general,  the  same  so  far  as  they  are  appro- 
priate and  applicable  under  the  statutory  proceedings. 
Where  the  order  appointing  the  receiver  requires  the  debtor 
to  deliver  his  property  to  the  receiver,  it  is  necessary  for 
the  receiver  to  make  a  demand  for  it  f  if  such  a  direction 
be  not  contained  in  the  order,  the  receiver  cannot  effective- 

8.  0.,  affirmed,  21  Blatehf.  540;  God-  79,   overruling  Branch  «.  Harring- 

dard  v.  Stiles,  90  N.  Y.  199.  ton,  49  Id.    196,  and  Cummings  v. 

1  Lowry  v.  Smitli,  9  Hun,  514.  Egerton,  9  Bosw.  684. 

2  Spring  V.  Strauss,  3  Bosw.  607.  ' «.   Lindsey,  15  Ves.  91 ; 

3  Bostwick  V.  Elton,  35  How.  Pr.  People  v.  King,  9  How.  Pr.  97. 
362.  ^McComb  v.   Weaver,   11     Hun, 

*  Briggs  V.  Merrill,  58  Barb.  389.       271 ;  Tinkey  v.   Langdon,  60  How. 
5  Keiley  v.   Dusenbury,  42  N.  Y.     Pr.  180 ;   Panton  v.  Zebley,  19  Id, 
Super.  Ct.  288.  394. 


^  Baker  v.  Van  Epps,  60  How.  Pr. 
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\j  make  a  demand,  since  if  delivery  were  refused,  lie  would 
liave  to  obtain  another  order  directing  the  delivery.'  A 
refusal,  where  there  is  no  direction  or  special  order  to  de- 
liver, will  not  constitute  a  contempt,^  but  where  the  order 
of  appointment  directs  a  delivery,  the  rule  is  otherwise." 
Pending  litigation  concerning  the  title  to  personal  property 
capable  of  manual  delivery,  the  receiver  should  obtain  an  or- 
der for  its  deposit  in  court."  The  court  has  no  power,  with- 
out personal  notice  to  the  judgment  debtor,  to  make  an  or- 
der directing  the  receiver  to  apply  any  portion  of  the  funds 
coming  to  his  hands,  in  payment  of  judgments  other  than 
that  for  the  enforcement  of  which  he  was  appointed,  or  of 
those  to  which  his  receivership  has  been  extended  as  pre- 
scribed by  the  statute.^  The  receiver,  it  may  here  be  re- 
marked, is  entitled  to  a  commission,  the  amount  of  which  in 
the  absence  of  a  statute,  will  be  determined  by  the  court," 
but  of  this  there  is  a  fuller  consideration  elsewhere. 

§  647.  Of  Actions  by  the  Receiver. — The  general  rule  is 
that  the  receiver  may  institute  an  action  against  any  per- 
son who  has  fraudulently  received  or  interfered  with 
the  property  of  the  debtor,  and,  in  such  cases,  he  may 
recover  the  specific  thing  or  its  value,  together  with  dam- 
ages and  costs.''     A  receiver  may  recover  surplus  moneys 

'  Webber  v.  Hobble,  13  How.  Pr.  fixing  the  compensation  of  the  attor- 

.382 ;  People  v.  Mead,  29  Id.  360.  ney  was  not  binding  upon  his  client. 

2  Watson  V.  Fitzsimmons,  5  Duer,  «  Gardiner  v.  Tyler,  3  Trans.  App. 

629.  (N.Y.)  161;   8.  0.,  Abb.  App.  Dec. 

3 Livingston  v.  Stoe8sel,3Bosw.  19.  247;  2  Abb.  Pr.  (N.S.)  463;  3  Keyes, 

4  People  V.  King,  9  How.  Pr.  97.  505 ;  Baldwin  v.   Eazler,  34  N.  Y. 

^  Goddard  v.  Stiles,  90  N.  Y.  199,  Super  Ct.  274.  See  also  the  chapter 

8.  c,  99  Id.  640.     In  this  case  the  upon  the  Receiver's  Compensation, 

receiver  was    substituted    for    the  infra. 

debtor  in  a  pending  action  in  which  '  Underwood  ®.  Sutcliffe,  77  N.  Y. 

he  retained  his  own  counsel,  agree-  58;  Bostwick  v.  Menck,  40  Id.  383; 

ing  to   pay  the    debtor's    attorney  Henderson   v.    Brooks,    3  Thomp. 

a  certain  sum  as  his  compensation.  &  C.  (N.  Y.)  448  :  Barclay  v.  Quick- 

The  debtor  having  had  no  notice,  silver  Mining  Co.,  6  Lans.  25;  Brit- 

and  the  order  of  substitution  hav-  ton  v.  Lorenz,  3  Daly,  23 ;  Hamlin 

ing  been  entered  by  consent  of  the  v.  Wright,  23  Wis.  491.     See  also 

attorney,  it  was  held  that  the  order  N.Y.  Session  Laws  1858,  ch.  314,  §  2. 
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arising  on  a  sale  of  mortgaged  chattels.^  Accordingly 
a  receiver  is  authorized  to  maintain  suits  to  set  aside 
fraudulent  transfers  of  property,"  but  in  case  of  a  dis- 
pute concerning  the  title,  it  would  be  irregular  for  the 
judge  appointing  the  receiver  summarily  to  pass  upon  the 
title."  And  when  the  receiver  sues  to  set  aside  a  fraudulent 
transfer,  an  injunction  will  not  issue  unless  the  court  is  sat- 
isfied that  he  is  entitled  to  the  relief  demanded,  or  has  an 
apparent  right  to  the  property."  In  New  York  it  has  bSen 
held,  that  it  is  competent  for  the  receiver  to  bring  a  suit  to 
remove  a  cloud  on  the  title  of  the  debtor's  real  estate,  in 
order  that  the  sheriff  may  convey  the  property  and  give  a 
good  title  under  an  execution  sale.*  So  the  receiver  may 
maintain  an  action  against  the  debtor  for  conversion  of 
property  which  has  came  into  his  possession  f  but  his 
right  of  action  goes,  as  we  have  already  seen,  no  further 
than  is  necessary  to  satisfy  the  judgment  for  the  enforce- 
ment of  which  he  was  appointed,  together  with  damages 
and  costs.'  It  has  been  held  that  he  is  entitled  to  be  sub- 
stituted as  plaintiff  in  an  action  already  commenced  by  the 
debtor,*  but  he  cannot  be  substituted  for  the  defendant 
in  actions  pending  against  him  brought  by  other  creditors, 
nor  has  he  a  right  to  appeal  from  a  judgment  rendered,  as 
if  upon  the  ground  that  he  is  a  person  aggrieved  who  is  not 
a  party.^     And  in  another  case  it  was  held  that  the  substi- 

1  Davenport  v.  McChesney,  86  ^  Bostwick  «.  Menck,40N.Y.  383; 
N.  Y.  242.  Manley  v.  Rassiga,  13  Hun,  288. 

2  Prescott  V.  Pfeiffer,  23  N.  W.  « Matter  of  Wilds,  6  Abb,  N.  C. 
Rep.  477.  Of.  Brown  v.  Gilmore,  307.  Cf.  Ross  «.  Wigg,  100  N. 
16  How.  Pr.  527 ;  Barker  v.  Dayton,  Y.  243— as  to  the  right  of  substitu- 
28  Wis.  367,  and  see  §  645,  supra.  tion  for  the  sake  of  an  appeal,  and 

^  Teller  v.  Randall,  40  Barb.  242.  see  Wheeler  v.  Wheedon,  9  How. 

4  Bostwick  V.  Elton,  25  How.  Pr.  Pr.  293. 
362.     In  this  case  an  ordinary  affi-        »  Ross  v.  Wigg,  100  N.  Y.   243 ; 

davit  of  verification  was  held  insuf-  s.  c. ,  1   Cent.  Rep.  292.     A  person 

ficient  to  establish  any  fact  alleged  is  not  aggrieved  for  the  purpose  of 

therein  on  information  and  belief.  an  appeal,  unless  the  judgment  in- 

^  Wright  V.  Nostrand,  94  N.   Y.  juriously  affects  him  in  his  rights, 

81.  person  or  property. 


« Gardner  «.  Smith,  29  Barb.  68. 
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tution  as  plaintiff  in  these  cases  is  a  matter  of  discretion 
and  not  a  matter  of  right.'  The  receiver  in  these  cases  has  a 
right  to  continue  an  action  in  the  name  of  a  corporation 
of  whose  property  and  franchises  he  has  possession  as  re- 
ceiver/ in  which  case  he  is  chargeable  with  costs.^  The 
receiver  is  not,  in  general,  restricted  as  to  the  court  in  which 
he  may  sue,  except  that  he  has  no  standing  in  a  foreign 
jurisdiction,*  but  he  may  enforce  the  claims  of  the  estate  in 
his  hands  in  any  appropriate  tribunal  in  the  State  of  his 
appointment.*  If  a  receiver  obtain  leave  to  sue,  he  is, 
generally  bound  to  bring  the  action,  but  he  may  be  subse- 
quently restrained  by  the  court  appointing  him."  By  the 
New  York  Code  of  Civil  Procedure  certain  persons  acting 
in  a  representative  capacity  are  empowered  to  sue  in  their 
own  names.  It  has  been  held  in  construing  this  provision 
that  a  receiver  in  certain  cases,  as  the  trustee  of  an  express 
trust,  may  maintain  suits  in  his  capacity  as  receiver  in  his 
own  name.^ 

§  648.  The  Same  Subject  Continued. — The  objection  that 
the  receiver  in  making  a  demand  for  the  delivery  of  the 
debtor's  property,  did  not  exhibit  his  authority,  is  deemed 
waived  if  the  refusal  to  deliver  were  not  based  upon  that 
ground,  nor  will  such  an  objection  constitute,  under  these 
circumstances,  a  defense  in  a  subsequent  action.^  Where  a 
suit  is  brought  to  set  aside  a  transfer  of  property  upon  the 
ground  of  fraud,  or  where  the  property  is  claimed  to  belong 
to  the  debtor  in  a  representative  capacity,  he  should  be 
made  a  party  to  the  suit  '^  but  not,  if  the  action  be  to  recover 
premiums  on  the  ground  of  usury.'"     And  where  the  receiv- 

'  In  re  Lansing,  17  N.  Y.  Weekly        « Winfield  v.  Bacon,  24  Barb.  154 ; 

Dig.  288.  Van  Rensselaer  v.  Emery,  9  How. 

*  Columbian     Insurance    Co.    •».  Pr.  135. 
Stevens,  37  N.  Y.  536.  ''  Porter  v.  Williams,  9  N.  Y.  142 ; 

3  Albany  City  Insurance  Co.  v.  Van  Seymour  v.  Wilson,  1 5  How.  Pr.  355 ; 

Vranken,  42  How.  Pr.  281.  Bostwick  v.  Menck,  40  N.  Y.  383. 

"Booth  V.  Clark,  17  How.  (U.  S.)        « Livingston  v.  Stoessel,  3  Bosw. 

322.  19. 

« Rockwell  V.  Merwin,  45  N.  Y.        »  Miller  v.  Hall,  70  N.  Y.  250. 
166.  »opaien«>.Bu6hnell,  18  Abb.  Pr.301. 
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er,  after  commencing  an  action,  is  appointed  receiver  in 
other  proceedings,  subsequent  causes  of  action  arising 
therefrom  cannot  be  set  up  in  the  first  action  by  a  supple- 
mental complaint,  but  a  separate  action  must  be  instituted.' 
The  complaint,  or  petition,  should  contain  an  allegation  of 
the  receiver's  appointment,'^  in  some  states  an  allegation  of 
his  authority  to  sue  in  his  own  name,^  and,  generally,  all  the 
allegations  necessary  to  sustain  a  creditor's  suit.*  The  cred- 
itor is  not  personally  liable  for  costs  in  an  action  brought 
by  the  receiver,  unless  the  action  were  virtually  carried  on 
by  him  ;^  if,  however,  the  receiver  bring  an  action  in  bad 
faith  he  may  be  made  personally  liable  for  costs,^  for  which 
also  he  may  sometimes,  in  the  discretion  of  the  court,  be  re- 
quired to  give  security.^  The  death  or  removal  of  a  receiver 
will  not  cause  the  abatement  of  an  action  or  special  pro- 
ceeding already  commenced.^  And  where  the  creditor  has 
waived  fraud,  and  elects  to  sue  for  breach  of  contract,  the 
receiver  appointed  upon  his  application  can  not  subse- 
quently raise  that  question,^  but  if  the  receivership  be  ex- 
tended for  the  benefit  of  other  creditors  who  might  raise 
the  question,  the  rule  is  otherwise.'" 

§  649.  When  the  Receiver  Cannot  Sue. — A  receiver  cannot 
bring  a  suit  for  the  recovery  of  property  which  has  been 
seized  by  the  sheriff  under    levy  of  attachment,  notwith- 

iBostwickv.Menck,  40  N.Y.  383.  "  Cummings  d.  Egerton,  9  Bosw. 

2  Rockwell  V.  Merwin,  45  N.  Y.  684. 

166  ;  Scroggs  v.  Palmer,  66   Barb.  ^  Welch  v.  Bogert,  3  N.  Y.  Week- 

505;  Manley  v.  Rassiza,   13    Hun,  ly  Dig.  402  ;  Smith??.  Clarke,  1  N.Y. 

288.     As  to  allegations  concerning  Month.  Law  Bull.  83. 

the  issue  of  execution,  see  Campbell  « Nicoll  v.  Boyd,  90  N.  Y.  516. 

V.  Foster,  35  N.  Y.  364.  9  Kennedy  v.  Thorp,  51  N.  Y.  174 

2  Garver  v.  Kent,  70  Ind.  428.     In  (as  e.»g.  to  set  aside  an  assignment); 

New  York  this  is  regulated  by  sta-  Richards  v.  Allen,  3  E.  D.  Smith, 

tute.      Porter  v.  Williams,  9  N.  Y.  399. 

142.  10  Savage  v.  Murphy,  34  N.  Y.  508  ; 

•^Coope  V.  Bowles,  42  Barb.  87;  Richardson     d.     Smallwood,    Jac. 

8.  o.,  28  How.  Pr.  10.  552;  Botts  v.  Cozine,    1  Hoff.  Ch. 

=  Ward  V.  Roy,  69  N.  Y.  96.     Of.  79  ;   Parish  v.  Murphree,  13  How. 

McHarg  v.  Donelly,  27  Barb.  100  ;  (,U.  S.)  99;  Walter  v.  Lane,  1  McA. 

Cutter  V.  Reilly,  31  How.  Pr.  472.  (D.  C.)  275. 
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standing  that  the  receiver  was  appointed  upon  the  applica- 
tion  of  one  of  the  attaching  creditors.'  Nor  can  he  main- 
tain either  an  action  of  replevin  or  conversion  against  a 
mortgagee  of  personal  property,  where  such  mortgagee  has 
sold  the  property  before  the  appointment.'^  Neither  can  he 
maintain  an  action  to  enforce  a  statutory  trust  in  favor  of 
the  creditors  of  one  paying  the  consideration  for  lands 
which  are  conveyed  to  another.  Such  a  trust  does  not  vest 
in  the  receiver,  and  he  is  not  the  representative  of  the  credi- 
tor in  respect  to  it.^  Nor  does  any  cause  of  action  arise 
from  service  rendered  by  the  debtor  to  his  wife  in  managing 
her  separate  estate,  unless  an  express  promise  be  shown  or 
other  evidence  be  given  tending  to  show  an  agreement." 
Where  a  debtor  assigns  his  property  to  a  creditor  upon  con- 
dition that  he  deduct  his  own  debt  and  apply  the  proceeds 
toward  the  payment  of  other  debts,  and  the  assignee  sells 
and  transfers  the  property  upon  the  same  condition,  which 
is  only  partially  performed  by  such  other  assignee,  no  action 
can  be  maintained  by  the  receiver  for  the  balance.^  Nor  has 
a  receiver  any  cause  of  action  where  a  testator  devised  his 
estate  to  his  executors  in  trust  to  convert  the  property  into 
money,  and  to  divide  the  proceeds  into  two  shares,  one  of 
which  was  to  go  to  the  debtor ;  and  if  the  receiver  move  for 
an  order  of  sale  it  should  be  denied."  Nor  can  a  receiver 
maintain  an  action  for  the  partition  of  real  property  of  which 
the  debtor  is  tenant  in  common  with  others.'  Finally,  if  the 
judgment  be  paid  before  proceedings  are  commenced,  they 
cannot  be  afterwards  instituted  for  the  benefit  of  other 
creditors,  the  receiver  becoming  ther eh j  J^unct us  officio.^ 

'  Andrews    v.    Glenville    Woolen  ^  Smith  «.  "Woodruff,  1   Hilt.  (N. 

Co. ,  1 1  Abb.  Pr.  (N.  8. )  78.    (7/..8.  o. ,  Y. )  462.     Of.  Murphy  v.  Briggs,  1 1 

50  N.  Y.  282 ;  Disbrow  v.  Garcia,  N.  Y.  Weekly  Dig.  207. 

52  N.  Y.  654.  «  Scott  v.   Novius,   6    Duer.  672. 

^  Fillmore  v.  Horten,  31  How.  Pr.  The  executors  were  not  parties  to 

424;  Campbell  v.  Fish,  8  Daly,  162.  the  proceeding  in  this  case. 

3  Underwood  «.  Sutcliffo,  77  N.  Y.  ''  Dubois   v.   Cassidy,    75    N.  Y. 

58,  reversing  s.  o.  10  Hun,  458.  298. 

"Pettlbone  v.  Drakeford,  21  N.  Y.  « Righton  v.  Pruden,  73  N.  C.  61. 
Weekly  Dig.  96. 
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CHAPTEE  XVIII. 

SUITS  BY  AND  AGAINST  EECEIVEES. 
I. 

OF  THE  CONTEOL  OF  THE  OOUET. 

A. 

Leave  to  Receivers  to  Bring  Suits. 
§  650.  The  Receiver  has  no  Right  to  Sue  except  by  leave  of  the  Court 

which  Appointed  him. 
§  651.  General  Leave  to  Sue  may  be  Given  in  the  Order  of  Appointment. 

B. 

Leave  to  Sue  a  Receiver. 
§  652.  Leave  of  Court  to  Sue  a  Receiver  is  Necessary. 
§  653.  Suing  a  Receiver  without  Leave  is  a  Contempt ;  Such  Suit  may  be 

Enjoined  or  Stayed  on  Motion  ;  Waiver. 
§  654.  Granting  Leave  to  Sue  is  Discretionary ;  Intervening  Petitions. 
§  655.  Want  of  Leave  to  Sue  may  Affect  the  Jurisdiction  of  other  Courts. 
§  656.  The  Same  Subject  Continued  ;  the  Opposite  View. 
§  657.  Granting  Leave  to  Sue  is  not  an  Adjudication  upon  the  Merits ;  the 

Receiver's  Defense. 
§  658.  Leave  to  Sue  a  Receiver  in  Another  Court ;  State  and  Federal 

Courts. 
§  659.  Permission  to  Sue  in  Another  Court  may  be  Refused ;  Revocation 

of  Leave  to  Sue. 
§  660.  Leave  to  Sue  a  Receiver  is  not  Necessary  in  Suits  for  Property 

not  Rightfully  in  his  Possession,  nor  in  those  Based  on  Un- 
official Acts. 
§  661.  Where  there  is  an  Injunction  Against  Suing  the  Receiver. 
§  663.  Of  the  Notice  of  Application  for  Leave  to  Sue  a  Receiver ;  Leave 

after  Discharge. 

11. 

SUITS   BY   EEOEIVERS. 

A. 

Of  the  Receiver's  Right  to  Sue  in  Oeneral. 

§  663.  A  Receiver  Succeeds  generally  to  all  the  Rights  of  Action  Pos- 
sessed by  his  Principal. 

§  664.  The  Appointment  Does  not  Affect  Contracts  or  other  Rights  of 
Action. 
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§  665.  A  Receiver  must  Pursue  Appropriate  and  Existing  Remedies. 

§  666.  The  Legal  or  Equitable  Character  of  Claims  Remains  Unchanged ; 

Conduct  of  the  Litigation  ;  Interpleader,  etc. 
§  667.  "When  the  Right  of  Action  Accrues  ;  Effect  of  not  Filing  the  Oath 

or  Execxiting  a  Bond. 
§  668.  Of  Suits  Against  Officers  of  Corporations. 
§  6i69.  Of  Suits  Against  Stockholders  for  Unpaid  Subscriptions. 
§  670.  The  Same  Subject  Continued. 
§  671.  Of  Suits  Against  Stockholders  upon  Other  Claims. 
§  672.  Of  Actions  for  the  Possession  of  Personal  Property. 
§  673.  Actions  for  the  Conversion  of  Property  by  a  Judgment  Debtor ; 

Garnishment  of  Plaintiff. 
§  674.  Of  Actions  for  Rent  and  for  Purchase  Money. 
§  675.  Of  Suits  for  Unpaid  Subscriptions. 
§  676.  Rights  of  Action  under  Certain  Statutes. 
§  677.  Parties  to  Suits  by  Receivers. 
§  678.  A  Judgment  Obtained  by  a  Receiver  may  be  a  Bar  to  Another 

Action. 
§  679.  Liability  for  Costs. 

B. 

In   What  Courts  He  May  Sue. 

§  680.  Generally  a  Receiver  has  no  Extra-territorial  Right  in  Bringing 

Suits. 
§  681.  Application  of  the  Rule. 
§  682.  Exception  in  Favor  of  Comity. 
§  683.  Application  of  the  Exception. 
§  684.  In  Proceedings  in  Bankruptcy. 

§  685.  The  Receiver  may  Sue  in  Foreign  Courts  in  Another  Capacity. 
§  686.  The  Jurisdiction  as  Affected  by  the  Acts  of  Others. 
§  687.  The  Jurisdiction  of  the  Appointing  Court  will  not  be  Presumed. 

C. 

In  What  Name  He  May  Su£. 
§  688.  The  Prevalent  Rule. 

§  689.  The  Contrary  and  Preferable  Rule.  L 

§  690.  Of  Suits  to  be  Brought  in  his  Own  Name.  [■ 

§  691.  Where  the  Right  is  Given  by  Statute. 
§  692.  Substitution  of  the  Receiver  as  Plaintiff. 

D. 

T7ie  Receiver's  Pleadings  and  Proofs. 

§  693.  His  Authority  to  Sue  Should  be  Alleged. 
§  694.  This  Rule  Applies  to  Receivers  of  National  Banks. 
§  695.  When  the  Defendant  is  Estopped  to  Deny  the  Receiver's  Authority. 
§  696.  Defect  in  Pleading  the  Appointment  Cured  by  Verdict ;   a  Tran- 
script of  the  Order  Need  Not  Accompany  the  Pleading. 
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§  697.  Allegations  Necessary  in  Actions  by  a  Receiver  in  Supplementary 

Proceedings. 
§  698.  Of  the  Proof  of  the  Appointment. 

E. 

Defenses  to  Actions  hy  Receivers ;  Set-off. 

§  699.  The  Appointment  of  a   Receiver  Does  Not  Generally  Affect  De- 
fenses. 

§  700.  Instances  of  Defenses  not  Allowed. 

§  701.  The  Appointment  Cannot  be  Attacked  in  a  Collateral  Action. 

§  702.  Of  Set-off  Generally. 

§  703.  Set-off  of  Claims  Acquired  After  the  Appointment. 

§  704.  Set-off  of  Claims  Arising  Out  of  Other  Transactions. 

§  705.  Set-off  where  the  Receiver  Represents  the  Creditors. 

§  706.  The  Price  Paid  for  Assets  Illegally  Transferred  Cannot  be  Re- 
couped. 

III. 

SUITS   AGAINST   EECEIVEES. 

A. 

Hemedies,   Procedure,  etc. 

§  707.  Substitution  in  Pending  Actions. 

§  708.  The  Same  Subject  Continued. 

§  709.  Of  the  Remedies  Against  Receivers. ' 

§  710.  Where  Receivers  May  be  Sued. 

§  711.  When  the  Receiver  is  Necessarily  a  Party. 

§  712.  Injunctions ;  Interpleas. 

§  713.  The  Trust  Estate  is  Not    Subject  to  Attachment  or  Execution ; 

Distress. 
§  714.  Of  the  Receiver's  Defenses. 
§  715.  Of  Judgments  Against  the  Receiver. 
§  716.  Of  Appeals  by  the  Receiver. 

Actions   Growing   Out  of  the  Receivership. 

§  717.  The  Liability  of  a  Managing  Receiver  is  Generally  the  Same  as 

that  of  an  Owner. 
§  718.  Of  Injuries  Occurring  Under  the  Receiver's  Management. 
§  719.  The  Same  Subject  Continued ;  New  York  Decisions. 
§  720.  The  Receiver's.  Liability  for  Injuries  Ceases  with  his  Discharge. 
§  721.  Corporations  in  a  Receiver's  Hands  are  not  Accountable  for  Injuries. 
§  722.  The  Same  Subject  Continued  ;  Refusal  to  Build  Fence,  etc. 
§  723.  The  Corporation  is  Responsible  upon  Statutory  Liabilities. 
§  724.  Of  Actions  Upon  the  Liability  as  a  Common  Carrier  of  Freight. 
§  725.  A  Receiver  Cannot  be  Held  to  the  Specific  Performance  of  a  Contract. 
§  726.  Of  Actions  for  Taking  Real  Property  Without  Compensation ;  Rent 

of  Leased  Lines. 
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OF  THE  CONTROL  OF  THE  COURT. 

A. 

Leave  to  Receivers  to  Bring  Suits. 
§  650.  The  Receiver  has  no  Right  to  Sue  Except  by  Leave  of 
the  Court  which  Appointed  Him. — Out  of  the  established  doc- 
trine that  a  receiver  is  the  officer  of  the  court — the  "hand" 
by  which  it  executes  its  will  in  regard  to  the  property 
in  its  keeping — is  deduced  the  well  nigh  universal  rule 
that  a  receiver  may  not  bring  any  suit  without  having 
first  obtained  leave  of  the  court.'    The  authority  to  bring 

'  Wynn  «.  Lord  Newborough,  3 
Bro.  C.  C.  88 ;  Green  v.  Winter,  1 
Johns.  Ch.  60 — where  it  was  held 


that  a  receiver  could  not  bring 
ejectment  without  leave.  Ward 
V.  Swift,  6  Hare,  313— where  the 
ruling  was  that  a  receiver  who 
found  that  part  of  the  property  for 
which  he  was  appointed  was  in  pos- 
session of  another  receiver  could 
not  take  proceedings  to  deprive  him 
of  the  possession  without  the  au- 
thority of  court.  As  to  other  ac- 
tions, and  generally,  see  In  re  Mer- 
ritt,  5  Paige  125  ;  Merritt  v.  Lyon, 
16  Wend.  405,  410  ;  Davis  Adm'r. 
v.  Snead,  33  Gratt.  705,  710,  the 
court  saying: — "He  cannot  even 
institute  or  defend  actions  except 
by  authority."  In  the  English  case 
of  Swaby  «.  Dickon,  5  Sim.  629, 
the  court  refused  to  allow  a  receiver 
the  costs  sustained  and  paid  by  him 
in  defending  without  leave  of  court 
a  suit  against  him  on  account  of  a 
distress  which  he  had  issued  for  rent. 
To  same  effect  Conyers  v.  Crosbie, 
6  Ir.  Eq.  657.  As  to  leave  to  de- 
fend, see  also  Anon.,  6  Ves.  287  ; 
Reynolds  v.  Pettyjohn,  79  Va.  327, 
331 ;  Battle  v.  Davis,  66  N.  C.  252— 
where  it  was  held    that,   notwith- 
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standing  a  Code  of  Procedure  regu- 
lates the  power  of  the  court  in  ap- 
pointing receivers,  the  practice  of 
courts  of  equity  still  governs  receiv- 
ers as  to  their  power  to  bring  suits, 
and  that  leave  of  court  must  first 
bo  obtained  as  required  by  the  old 
practice.  Screven  «.  Clark,  48  Ga. 
41 ;  Glenn  v.  Busey,  3  Cent.  Rep. 
283,  285  (Sup.  Ct.  Dist.  of  Col.  1884), 
in  which  it  was  said  that  "  a  receiv- 
er is  a  mere  creature  of  the  court  ; 
he  has  no  authority  to  sue,  even  in 
the  jurisdiction  where  he  is  appoint- 
ed, except  by  the  leave  of  the  court." 
But,  contra,  Tillinghast  «.  Champ- 
lin,  4  R.  I.  173— where  it  was  held 
that  a  receiver  of  a  dissolved  partner- 
ship, being  invested  with  the  whole 
equitable  title  to  the  partnership 
property,  may,  to  enable  him  to  per- 
form his  trust,  svx)  motu,  and  with- 
out special  leave  from  the  court  ap- 
pointing him,  bring  suits  to  possess 
himself  of  the  partnership  property, 
incurring  no  risk  except  as  to  costs, 
the  property,  when  in  his  hands,  be- 
ing in  custodia  legis,  and  subject 
to  administration  by  order  of  the 
court.  This  case  stands  virtually 
alone  against  the  current  of  modern 
rulings  on  this  question.     See  also 
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suit  may,  however,  be  presumed,  as  wliere  a  receiver 
brought  suit  in  the  court  by  which  he  was  appointed,  and 
prosecuted  the  same  with  its  sanction,  it  was  not  considered 
necessary  for  him  to  produce  an  express  order  authorizing 
him  to  sue.'  Where  the  legal  estate  is  in  another,  and  the 
receiver  is  obliged  to  proceed  in  his  name,  an  order  to  pros- 
ecute must  first  be  obtained  upon  notice  to  the  person  whose 
name  is  to  be  used.''  If  the  circumstances  show  that  a  pro- 
ceeding is  instituted  by  the  receiver  carelessly  and  without 
permission  of  the  court,  costs  may  be  awarded  against  him 
personally,  and  there  need  be  no  affirmative  motion  for  that 
purpose." 

§  651.  General  Leave  to  Sue  May  be  Given  in  the  Order  of  Ap- 
pointment.— In  order  to  avoid  the  necessity  of  frequent  ap- 
plications to  the  court  for  leave  to  bring  actions,  it  has  be- 
come customary  to  give  the  receiver,  in  the  order  by  which 
he  is  appointed,  a  general  leave  to  bring  suits  for  the  collec- 
tion of  the  assets  and  for  obtaining  possession  of  the  prop- 
erty over  which  he  is  to  have  charge.  A  decree  of  the  court 
appointing  a  receiver  to  collect  partnership  assets,  has  been 
held  to  be  of  itself  sufficient  authority  to  him  to  institute  a 
suit  against  a  debtor  of  the  partnership ;  and  the  trans- 
script  of  the  proceedings  in  the  suit  in  which  he  received  his 
appointment  need  not  be  produced  to  prove  his  authority.* 
But  the  authority  to  sue  conferred  by  the  order  of  appoint- 
ment is  confined  to  such  suits  as  are  contemplated  by  the  or- 
der, and  to  the  property  under  the  receiver's  control ;  so  where 
the  decree  appointing  a  receiver  authorized  him  to  sue  for 
all  the  assets  of  a  defunct  corporation,  of  every  kind  and 
character,  it  was  held  that  he  could  not  sue  for  damages  for 

Wilkinson  «.  Rutherford,  (Sup  Ct.  '  Cox  v.  Volkert,  86  Mo.  505,  511. 

of  N.   J.  1887)10  East.  Rep.  134;  ^jyierritt  v.  Lyon,  16  Wend.  405, 

8.  0.,  6  Cent.  Rep.  521  ;    s.  c,  8  Atl.  410,  citing  Pitt  «.  Snowden,  3  Atk. 

Rep.   507,  which,  however,  relates  750. 

especially  to  the  question  whether  a  ^  Matter  of  Castle,   2  N.  Y.   St. 

receiver  can  sue  in  his  own  name.  Rep.  362 (Sup.  Ct.Genl.  Term,  1886). 

and  will  be    referred  to  hereafter  ■*  Helme  v.  Littlejohn,  12  La.  Ann. 

when  that  topic  is  considered.  298. 
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waste  or  injury  to  property  not  in  his  possession,  except  by 
order  of  the  court.'  An  order  directing  the  receiver  to  col- 
lect the  propei-ty  and  hold  it  subject  to  the  further  order  of  the 
court,  was  held  to  be  insufficient  to  authorize  him  to  bring 
a  suit  to  recover  a  part  of  the  property."  But,  under  a  stat- 
ute which  made  it  the  duty  of  the  receiver  to  take  charge 
of  and  sell  the  property,  and  collect  the  debts,  and  de- 
clared that  he  should  be  bound  and  held  liable  for  de- 
fault, negligence  or  malfeasance  in  office,  it  was  decided 
that  a  receiver  might  bring  an  action,  without  a  special  or- 
der granting  leave,  upon  an  appeal  bond  which  stood  in 
the  place  of  the  property  taken  from  his  possession  pend- 
ing the  appeal,  the  appeal  having  resulted  in  the  confirma- 
tion of  his  appointment.^  In  some  of  the  States,  statutes 
regulating  the  powers  of  receivers,  authorize  them  to  insti- 
tute proceedings  in  prescribed  cases  without  formal  leave  of 
court ;  in  such  case  special  authority  to  sue  from  the  court 
appointing  them  is  unnecessary."  If  the  order  of  appoint- 
ment does  not  expressly  authorize  a  receiver  to  bring  suits, 
the  requisite  authority  may  be  conferred  by  a  subsequent 
order."  It  i»  presumed  that  the  receiver,  being  positive  in 
the  *  propriety  of  bringing  an  action,  would  hardly  be  au- 
thorized to  discontinue  it,  without  leave  of  the  court. 

B. 

Leave  to  Sue  a  Receii^er, 

§  652.  Leave  of  Court  to  Sue  a  Receiver  is  Necessary. — It 
would  be  inconsistent  with  the  main  purpose  of  a  receiver- 
ship— to  preserve  property  in  controversy  pendente  lite — 
which,  as  we  have  seen,  devolves  upon  the  court  the  duty 
of  protecting  its  possession,  as  w^ell  as  incompatible  with 
the  dignity  and  authority  of  the  court,  to  allow  its  officer  to 
be  summoned  before  any  tribunal  in  respect  to  the  property 
in  his  hands,  at  the  will  of  any  and  every  person  who  has, 
or  imagines  he  has,  a  just  cause  of  action,  or  who,  for  sin- 
ister purposes,  might  institute  a  fictitious  suit  against  him. 

'  Alexander  «.  Relfo,  9  Mo.  App.  ^  Everett  v.  The  State,  28  Md.  190. 
133,  139.  n^ayes  X).  Brotzman,  40  Md.  519. 

2  Screven  'o.  Clark,  18  Ga.  41.  ^Lathrop  «.  Knap,  37  Wis.  307. 
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§  652 


On  the  other  hand,  to  deny  to  those  having  just  causes  of 
action  or  claims  which  call  for  the  adjudication  of  courts  of 
law  or  equity,  all  opportunity  for  investigation  and  all  right 
to  a  proper  remedy,  simply  because  the  property  to  which 
they  must  look  for  reparation,  has  been  seized  by  the 
court  and  is  in  its  keeping,  would  violate  the  fundamental 
principles  of  personal  rights.  The  difficulty  thus  present- 
ed has  been  happily  and  satisfactorily  overcome  by  requir- 
ing all  those  who  desire  to  bring  suit  against  a  receiver  first 
to  obtain  leave  to  do  so  from  the  court  which  appointed 
him.'  The  courts  usually  grant  such  leave  unless  it  appears 
clearly  from  the  application  of  the  claimant  that  his  demand 
has  no  legal  foundation ;  the  petition  should,  therefore,  show 
a  probable  cause  of  action — one  demanding  adjudication  by 
proceedings  in  court."^  A  recent  Act  of  Congress  which  has 
not  at  this  writing  received  the  construction  of  the  courts, 
radically  changes  the  law  concerning  leave  to  sue  receivers 
appointed  by  the  courts  of  the  United  States.'' 


'  Davis  V.  Gray,  16  Wall.  203,  218, 
and  cases  cited ;  Barton  v.  Barbour, 
104  U.  S.  126,  (affirming  8.  c,  3 
Mac  Arthur,  212),  in  which  it  was 
held  that  the  rule  applies  to  suits 
against  a  receiver  on  a  money  de- 
mand, or  for  damages,  as  well  as 
to  those  the  object  of  which  is  to  re- 
cover property  from  the  possession 
of  the  receiver.  Thompson  v.  Scott, 
4  Dill.  508 ;  Kennedy  v.  Indianapo- 
lis C.  &  L.  R.  R.  Co.,  3  Fed.  Rep. 
97;  s.  0.,  2Flippin,  704;  Parkers. 
Browning,  8  Paige,  388 ;  DeGroot  v. 
Jay,  30  Barb.  483;  s.  c,  9  Abb.  Pr. 
364;  Taylors.  Baldwin,  14Abb.Pr. 
166;  Millers.  Loeb,  64  Barb.  454; 
Little  V.  Dusenberry,  46  N.  J.  Law, 
614;  s.  0.,  50  Am.  Rep.  445;  Angell 
v.  Smith,  9  Ves.  335;  Brooks  v. 
•Greathead,  1  Jac.  &  Walk.  176; 
Randfield  v.  Randfield,  3  DeG.  F.  & 
J.  766,  reversing  s.  c,  1  Dr.  &  Sm. 
310;    Searle  v.   Choate,  25  Ch.  D. 


723 ;  Tink  «.  Rundle,  10  Beav.  318 ; 
Evelyn  v.  Lewis,  3  Hare,  473  ;  In 
re  Persse,  8  Ir.  Eq.  Ill ;  Parr  v. 
Bell,  9  Ir.  Eq.  55  ;  Andrews  v.  Stan- 
ton, 18  Bradw.  163,  165 ;  Melendy 
V.  Barbour,  78  Va.  544;  Rogers  v. 
Mobile  &  Ohio  R.  R.  Co.,  16  Rep. 
536  (Tenn.,  1883);  Graffenreid  v. 
Brunswick  &  A.  R.  R.  Co.,  57  Ga. 
22;  Henderson  v.  Walker,  55  Ga. 
481;  Wray  v.  Hazlett,  6  Phila. 
155 :  Keen  v.  Breckenridge,  96  Ind. 
69 ;  Meredith,  etc..  Savings  Bank  v. 
Simpson,  22  Kan.  414;  Payne  «. 
Baxter,  2  Tenn.  Ch.  517;  Heath  d. 
Missouri,  K.  &  T.  R.  R.  Co.,  83 Mo. 
617,  623. 

2  Jordan  d.  Wells,  3  Woods,  527  ; 
Randfield  v.  Randfield,  3  DeG.  F.  & 
J.  766 ;  Hills  V.  Parker,  111  Mass. 
508. 

3  It  is  as  follows:— "That  every 
receiver  or  manager  of  any  property 
appointed  by  any  court  of  the  Uni- 
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§  653.  Suing  a  Receiver  without  Leave  is  a  Contempt ;  Such 
Suit  may  be  Enjoined  or  Stayed  on  Motion ;  Waiver. — If  a  re- 
ceiver, duly  appointed  and  in  possession  of  tlie  proj)erty  in 
controversy,  be  sued  without  the  leave  of  the  court  appoint- 
ing him  first  obtained,  the  parties  who  bring  the  suit 
may  be  subjected  to  proceedings  in  contempt  of  court  and 
punished  accordingly.'  The  proceedings  in  a  suit  so  brought 
will  generally  be  restrained  by  injunction,''  or  stayed  or  set 
aside  on  motion.'  In  New  York,  it  has  been  held  that  if 
the  court  does  not  interfere  by  setting  aside  or  staying  the 
proceedings  in  a  case  brought  against  a  receiver  without 
leave,  or  by  punishing  the  parties  suing  for  a  contempt,  the 
action  will  be  considered  regular  and  a  judgment  therein  will 
be  valid."  It  has  been  said  that  as  this  rule  requiring  leave 
of  court  before  suing  a  receiver,  is  based  upon  the  duty  of 
the  court  to  protect  its  officer  in  his  undisturbed  possession, 
a  receiver  may  waive  his  privilege  of  protection  and  may 
appear  and  plead  in  the  cause ;  and  that  the  want  of  such 
leave  cannot  be  made  ground  for  dismissing  the  suit  after 
the  appearance.^     Concerning  this  position,  a  learned  writer 

ted  States,  may  be  sued  in  respect  of  Railroad  Co.,  99  U.  S.  191,  198 ;  De- 

anv  act  or  transaction  of  his  in  car-  Groot  v.  Jay,  30  Barb.  483,  s.  c,  9 

rying  on    the    business    connected  Abb.  Pr.  364 ;  Taylor  ®.  Baldwin,  14 

with  such  property,  without  the  pre-  Abb.  Pr.  166;  Davis  •».  Gray,  16  Wall, 

vious  leave  of  the  court  in  which  203,  218  and  cases  cited, 

such  receiver  or  manager  was  ap-  ^  Evelyn  v.   Lewis,  3  Hare,  472 ; 

pointed ;  but  such  suit  shall  be  sub-  Tink  v.  Bundle,  10  Beav.  318 ;  In  re 

jectto  the  general  equity  jurisdic-  Persse,  8  Ir.  Eq.  Ill;  Parr®.  Bell, 

tion  of  the  court  in  which  such  re-  9  Ir.  Eq.  54 ;  Kennedy  v.   Indianap- 

ceivor  or  manager  was  appointed,  so  olis,  C.  «fc  L.  R.  R.  Co.,  3  Fed.  Rep. 

far  as  the  same  shall  be  necessary  97. 

to  the    ends  of    justice."    Act    of  ^j^eGroot  v.  Jay,  30  Barb.  483, 

March  3,  1887,  Removal  of  Causes,  s.    o. ,   9  Abb.    Pr.   364 ;   Taylor  v. 

§  3  U.  S.  Stat.,  1886-1887,  552.  Baldwin,  14  Abb.  Pr.  166. 

'Wiswoll  V.   Sampson,   14  How.  '•Hackley  v.  Draper,    4    Thomp. 

65,  66,  67 ;    Naumburg  ®.  Hyatt,  24  &  C.  614,  631,   affirmed,  60  N.  Y. 

Fed.  Rep.  898 ;  Kennedy  «.  Indian-  88. 

apolis,  C.  &  L.  R.  R.  Co. ,  3  Fed.  » Hubbell  v.   Dana,  9  How.    Pr. 

Rep.  97 ;  Thompson  v.  Scott,  4  Dill.  424,  followed  in  Jay's  Case,  6  Abb.' 

508— wherein  there  is  a  full  discus-  Pr.   293  ;    Naumburg  v.   Hyatt,  24 

sionof  the  question  concerning  leave  Fed.  Rep.  898,  901.     See  also  In  re 

to    sue  receivers  ;    Express  Co.   «.  Young,  7  Fed.  Rep.  855. 
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has  recently  said  : — "  It  is  difficult  to  see  how  this  exemption 
from  liability  to  suit  without  leave  can  be  considered  a 
privilege  so  personal  to  the  receiver  that  he  may  waive  it.  In 
reality,  it  is  the  barrier  which  the  court  itself  interposes 
against  unwarranted  interference  with  its  own  officers,  and 
against  depredations  upon  the  estate  which  is  in  its  own 
charge  and  custody."^ 

§  654.  Granting  Leave  to  Sue  is  Discretionary ;  Intervening 
Petitions. — It  rests  in  the  discretion  of  the  court  to  allow  a 
party  claiming  rights  against  its  receiver,  to  bring  an  inde- 
pendent action  against  him,  or  to  compel  such  party  to  pro- 
ceed against  him  by  petition  in  the  action  in  which  he  is 
receiver.'^  Thus  where  creditors  sought  leave  to  bring  suit 
against  a  receiver  of  partnership  property  to  have  certain 
judgment  notes  given  by  the  firm  prior  to  its  dissolution  to 
other  creditors,  declared  fraudulent,  and  to  have  the  moneys 
realized  thereon,  together  with  assets  of  the  firm,  in  the  re- 
ceiver's hands,  including  the  value  of  the  good  will  of  the 
firm's  business,  which  they  alleged  had  been  lost  by  the 
fault  of  the  receiver,  applied  to  the  payment  of  their  claims 
and  to  have  the  receiver  suspended,  it  was  held  that  there 
was  no  abuse  of  discretion  by  the  court  in  refusing  permis- 
sion to  make  the  receiver  a  party  to  the  bill,  inasmuch  as  all 
these  objects  could  as  well  be  accomplished  by  petition  in  the 
action  to  dissolve  the  partnership,  as  by  an  independent  suit 
against  the  receiver.'  If  the  relief  is  sought  by  an  inter- 
vening petition,  the  court  may  direct  that  issues  of  fact  be 
tried  by  a  jury,  and  whether  such  issues  shall  be  tried  by  a 
jury  or  referred  to  a  Master  for  investigation  and  determi- 
nation is  a  matter  in  which  the  court  may  exercise  its  dis- 

^H.  Campbell  Black,  Esq.,  in  25  Rep.  858;  Kennedys.  Indianapolis, 

Am.  L.  Reg.  (N.  S.)  289,   300.     In  C.  &  L.  R.  R.  Co.,  3  Fed.  Rep.  97  ; 

this  readable  article  Mr.  Black  has  s.  o.,  2  Flippin,  704 ;  Melendy  «.  Bar- 

discussed  the  law  relating  to  suits  bour,  78  Va.  544. 
by  and  against  receivers  with  con-        ^  Davis  v.  Michelbacher,  31  North 

siderable  acuteness.  West.  Rep.  160  (Sup.  Ct.  of   Wis. 

2  Central  Trust  Co.    v.   Wabash,  1887). 
St.  Louis,  etc.,  R.  R.  Co.,  23  Fed. 
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cretion.'  Persons  having  claims  against  property  in  the 
hands  of  a  receiver,  are  not  required  to  institute  a  new  action 
to  enforce  them,  but,  instead  of  asking  leave  to  bring  such 
actions,  they  may  intervene  in  the  original  suit  by  petition 
and  have  their  rights  adjudicated,  and  this  is  the  common 
practice.^  Claims  which  assert  an  equitable  title  to  property 
in  the  receiver's  hands  are  more  conveniently  tried  by  inter- 
vening petition  in  the  original  action,  than  by  a  separate 
action  f  but  if  the  claim  be  one  sounding  in  tort,  a  court  of 
law  is  the  better  forum  and  leave  will  be  given  to  sue  in  a 
new  action.*  If,  when  leave  to  sue  is  asked,  it  appear  that 
the  case  is  plain  and  that  there  is  no  necessity  for  institut- 
ing a  new  suit,  the  court  may  itself  proceed  to  a  final  deter- 
mination.^ 

§  655.  Want  of  Leave  to  Sue  May  Affect  the  Jurisdiction  of 
Other  Courts. — The  right  of  the  court  which  appoints  a  re- 
ceiver to  punish,  as  for  a  contempt,  those  who  bring  suits 
against  its  officer  without  first  obtaining  its  leave  to  do  so, 
and  to  enjoin  or  stay  the  proceedings  being,  as  we  have 
seen,  well  settled,  a  further  question  arises  concerning  the 
power  and  duty  of  the  courts  in  which  such  suits  are 
brought.  Does  the  want  of  leave  to  sue  a  receiver  affect  the 
jurisdiction  of  the  court  in  which  the  suit  is  pending? 
Will  the  court  proceed  in  disregard  of  the  rights  of  the 
court  making  the  appointment?  This  question  has  been 
passed  upon  by  the  Supreme  Court  of  the  United  States 
in  favor  of  the  rule  that  the  want  of  leave  to  sue  does 
affect  the  jurisdiction  of  the  court  in  which  the  suit  is 
brought,  and  that  a  plea  of  want  of  leave  is  to  be  sustained." 

'Kennedys.    Indianapolis,  C.   &        « Barton  «;.  Barbour,  104  U.S.  126, 

L.  R.  R.  Co.  3  Fed.  Rep.  97.  which  came  up  on  error  frorn  an  or- 

2  Andrews  v.  Stanton,  18  Bradw.  der  overruling  a  demurrer  to  a  plea 
103,  165 ;  Olds  V.  Tucker,  35  Ohio  averring  that  the  plaintiff  had  not 
St,  581 ;  Moara's  Adra'r.  v.  Hoi-  obtained  leave  to  bring  and  main- 
brook,  20  Ohio  St.  137.  tain  the  suit.     The  court  affirmed 

•'Portertj.  Kingman,  126 Mass.  141.  the  action  of  the  court  below,  the 

■iPalysiJ.  Jewett,  32N.J.Eq.  302.  Supreme  Court  of  the  District  of 

^  Lehigh  Coal  &  Navigation  Co.  v.  Columbia. 
Central  R.  R.  Co.  38  N.  J.  Eq.  175. 
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This  rule  seems  to  be  founded  upon  principle,  and  as  the 
court  intimated,  is  necessary  to  prevent  one  creditor  or  set 
of  creditors  from  obtaining  undue  advantage  over  others  in 
the  enforcement  of  their  claims ;  otherwise  courts  outside  the 
jurisdiction  of  the  court  which  appointed  the  receiver  might 
proceed  to  judgment  and  sell  the  property  within  their 
reach  under  execution,  and  the  appointing  court  would  be 
powerless  to  prevent  the  injustice.  The  rule  may  now  be 
considered  as  established.  It  has  been  followed  by  a  State 
court,  which  also  held  that  it  is  necessary,  for  one  who 
obtains  leave  to  sue  a  receiver  to  allege  such  leave  in  his 
complaint  or  declaration,  and  that  the  failure  to  make  such 
allegation  is  fatal  on  demurrer.' 

§  656.  The  Same  Subject  Continued ;  the  Opposite  View. — The 
rule  above  stated  has,  however,  been  strenuously  opposed. 
In  the  leading  case  of  Kinney  v.  Crocker,'^  the  record 
fails  to  show  that  any  plea  to  the  jurisdiction  on  account  of 
want  of  leave  to  sue  was  filed,  but  it  appears  that  the  court 
was  asked  to  instruct  the  jury  that,  unless  they  found  that 
plaintiff  had  obtained  leave  to  sue,  he  could  not  recover. 
The  receiver  was  an  officer  of  the  Federal  court,  and  the 
evident  trend  of  the  opinion  was  in  favor  of  protecting  the 
jurisdiction  of  the  State  courts  against  the  encroachments  of 
the  Federal  courts.  It  took  the  ground  that  while  a  court 
which  appoints  a  receiver  may  draw  to  itself  all  controver- 
sies to  which  the  receiver  is  a  party,  it  does  so  only  by  act- 
ing directly  upon  the  parties,  as,  by  proceedings  in  con- 
tempt, or  by  injunction  or  stay  of  proceedings,  and  that,  if 
its  authority  in  equity  is  not  interposed,  the  jurisdiction  of 
other  courts  is  not  affected.  This  doctrine  was  followed  in  a 
strong  opinion  by  Judge  Brewer  in  St.  Joseph  &  Denver 
City  E.  K.  Co.  v.  Smith,'  and  in  Allen  v.  Central  Eailroad 
Co.  of  Iowa.*  The  ruling  in  these  cases  was  reviewed,  and 
^  Keen  v.  Breckenridge,  96  Ind.  69.  question  arose  upon  an  allegation  in 
2 18  Wis.  74.  the  answer  that  the  defendant  was  a 

3 19  Kan.  225.     In  this  case  the  ap-     receiver    appointed    by    a    Federal 
pearance  of  the  receiver  was  entire-     court,  with  a  prayer  for  dismissal, 
ly  voluntary  ;  and  no  separate  plea        ^  42  Iowa  683— which  arose  upon  a 
to  the  jurisdiction  was  filed.     The    record  similar  to  that  in  the  case  of 
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unfavorably  criticised  by  a  Federal  court  in  Thompson  v. 
Scott/  in  whicli,  however,  the  question  was  discussed  upon  an 
order  to  show  cause  why  a  party  should  not  be  punished  for 
contempt  in  bringing  a  suit  in  a  State  court  without  leave.' 

§  657.  Granting  Leave  to  Sue  a  Receiver  is  not  an  Adjudica- 
tion upon  the  Merits ;  the  Receiver's  Defense. — When  a  court  is 
asked  to  give  leave  to  sue  its  receiver  it  may,  and  usually 
must,  examine  into  the  merits  of  the  claim  to  ascertain 
whether  a  suit  is  necessary  or  proper  for  its  adjudication, 
but  such  examination  and  the  order  made  upon  it  cannot 
be  used  by  either  party  as  in  any  way  affecting  the  merits 
of  the  case.  The  order  simply  permits  a  judicial  investi- 
gation to  be  made  ;  the  examination  is  not  itself  a  trial, 
nor  is  the  decision  an  adjudication  upon  the  njerits.  So 
it  has  been  decided  that  a  cause  of  action  against  a  cor- 
poration for  a  breach  of  contract  accruing  prior  to  the  ap- 
pointment of  a  receiver  cannot  be  enforced  against  the 
receiver  until  the  corporation  is  adjudged  dissolved,  and 
that  the  order  permitting  the  receiver  to  be  sued  is  not  an 
adjudication  of  his  liability.'    When  leave  to  sue  a  receiver 

St.  Joseph,  etc.  R.  R.  Co.  v.  Smith,  belonging  to  the  party  whose  assets 
mipra,  and  in  which  the  court  also  he  has,  and  which  is  not  rightfully  in 
took  the  position  that  "  there  can  be  his  possession — a  position  which, 
no  room  to  question  this  conclusion ;  however,  was  controverted  in  a  die- 
that  in  all  cases  where  there  is  no  turn  of  the  Supreme  Court  of  the 
attempt  to  interfere  with  the  actual  United  States  in  Barton  «.  Barbour, 
possession  of  property  which  the  re-  104  U.  S.  126,  128.  In  Paige  v. 
ceiver  holds  under  the  order  of  the  Smith,  supra,  the  report  makes  no 
Court  of  Chancery,  but  only  an  at-  reference  to  the  question  of  leave  to 
tempt  to  obtain  a  judgment  at  law,  sue.  In  Blumenthal  «,  Brainerd,  38 
etc.,  it  is  not  necessary  to  obtain  Vt.  402,  it  was  held  that  the  mere 
leave  of  court."  fact  that  parties  are  acting  as  re- 
'  4  Dill,  508.  ceivers  "  cannot  be  recognized  as  a 
2  Two  other  cases  are  found  to  bo  defense  to  a  suit  at  law  for  a  breach 
cited  as  sustaining  the  principle  of  of  any  obligation  or  duty  which  was 
Kinney  «.  Crocker,  18  Wis.  74,  viz.:  fairly  and  voluntarily  assumed  by 
Hills  V.  Parker,  111  Mass.  508,  and  them,  in  matters  of  business  con- 
Paige «.  Smith,  99  Mass.  395.  In  the  ducted  or  carried  on  by  them  while 
former  case  the  ruling  was  that  re-  acting  as  such  receivers." 
plevin  may  be  brought  against  a  re-  ^  Fleischauer  v.  Dittenhoefer,  49 
ceiver  without  leave,  for  property  not  N.  Y.  Super  Ct.  311. 
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is  given,  his  right  to  set  up  any  defense  to  the  action  that 
he  may  have,  is  not  in  any  way  restricted.  He  may  make 
his  defense  by  plea,  answer,  or  demurrer.'  If  he  can  avail 
himself  fully  of  a  defense  by  an  answer,  the  court  may  re- 
fuse to  order  a  stay  of  proceedings  for  want  of  leave  to 
sue.^ 

§  658.  Leave  to  Sue  a  Receiver  in  Another  Court ;  State 
and  Federal  Courts. — As  a  general  rule  leave  to  sue  a  receiver 
in  any  court  other  than  the  one  which  appointed  him  will 
not  be  granted ;  it  is  only  when  special  facts  and  circum- 
stances are  shown  to  exist  that  the  court  will  allow  such 
a  suit  to  be  brought.^  When  it  appears  that  the  question 
to  be  determined  is  a  necessary  part  of  the  original  contro- 
versy, there  is  an  especial  reason  for  refusing  leave  to  sue 
in  another  court,  for  otherwise  there  might  be  presented  seri- 
ous questions  of  conflicting  authority.  The  proper  course  is 
by  intervention  in  the  original  suit."  If  a  Federal  court  in 
equity  grant  permission  to  sue  a  receiver  for  damages  for 
personal  injuries,  such  permission  does  not  confer  jurisdic- 
tion upon  the  court  on  its  law  side  to  entertain  the  case,  if, 
otherwise,  it  have  no  jurisdiction — as,  e  g.,  on  account  of  the 
citizenship  of  the  parties.  The  permission  relates  to  the 
court  in  equity  only.^  Where  the  highest  court  in  a  State 
had  held  that  assignments  for  the  benefit  of  creditors,  without 
preferences,  were  valid  and  unassailable  under  the  National 
Bankruptcy  Act,  but  the  Federal  courts  in  that  State  had 
held  the  reverse,  a  State  court  refused  to  allow  an  assignee 
in  bankruptcy  to  sue  its  receiver  in  the  Federal  court  for 
the  property  in  his  hands."  An  action  can  be  brought  in  a 
State  court  against  a  receiver  of  a  railroad  by  permission 
of  the  Pnited  States  Circuit  Court  which  appointed  him, 
for  the  breach  of  a  contract  made  by  the  railroad  before 


•'  Davis  V.  Duncan,  19  Fed.  Rep. 

Louis,  etc.,  R.  R.  Co.,  23  Fed.  Rep. 

477. 

858. 

'  Jay's  Case,  6  Abb.  Pr.  293. 

5  Palmer  v.  Scriven,  21  Fed.  Rep. 

3  Matter  of    Piatt,  52  How.   Pr. 

354. 

468;  Meredith  Village  Savings  "Ra.nk 

6  Matter  of  Piatt,  62  How.  Pr. 

V.  Simpson,  22  Kan.  414. 

468. 

*  Central  Trust  Co.  v.  Wabash  St. 
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the  appointment  of  the  receiver,  but  the  judgment  of  the 
State  court  cannot  be  enforced  against  the  property  of  the 
corporation  in  the  hands  of  the  receiver ;  it  must  be  pre- 
sented to  the  United  States  Court  for  allowance,  and  the 
latter  court  will  determine  the  manner  and  time  of  paying 
it  out  of  the  assets  of  the  road.' 

§  659.  Permission  to  Sue  in  Another  Court  may  be  Refused ; 
Revocation  of  Leave  to  Sue. — In  granting  leave  to  sue,  the 
court  may  require  that  the  suit  be  brought  in  its  own  juris- 
diction, and  may  refuse  permission  to  sue  in  another  court. 
Where  such  an  order  was  made,  and  the  plaintiff,  after  in- 
stituting the  suit,  took  proceedings  to  remove  the  cause  to 
a  Federal  court,  the  action  of  the  court  which  granted  the 
order,  in  revoking  it,  of  its  own  motion,  and  in  dismissing 
the  action,  was  held  to  be  proper  and  not  error.^  Where  a 
suit  is  brought  against  a  receiver  by  leave  of  court  which 
is  improvidently  granted,  it  is  proper  to  revoke  the  order 
granting  leave,  and  to  dismiss  the  action."^ 

§  660.  Leave  to  Sue  a  Receiver  is  Not  Necessary  in  Suits  for 
Property  not  Rightfully  in  his  Possession,  nor  in  those  Based  on  Un- 
official Acts. — While  the  courts  which  hold  property  by  their 
officers,  the  receivers,  are  in  general  zealous  in  protecting 
them  from  unauthorized  suits,  they  will  not  shield  them 
against  actions  for  property  of  which  they  are  not  authorized 
or  directed  to  take  possession  by  the  decree  of  the  court.  So 
where  a  receiver  of  a  railroad  had  possession  of  an  engine  in 
which  the  railroad  corporation  had  no  interest,  although  it 
was  used  on  the  line,  it  was  held  that  its  owner  might  main- 
tain replevin  against  the  agent  of  the  railroad  corporation, 
who  was  the  agent  of  the  receiver,  without  first  obtaining 
leave  of  the  court  which  appointed  the  receiver.*     So  too  if 

^  Harding  ■».   Nettleton,   86    Mo.  resulting  from  the  negligence  of  fel- 

658.  low-employees,   and  for  which  the 

2  Meredith  Village  Savings  Bank  receiver  was  held  not  to  be  liable. 
V.  Simpson,  22  Kan.  414.  •»  Hills  v.  Parker,  111  Mass.  508. 

^  Henderson  v.   Walker,   55    Ga.  But  see  a  dictum,  contra,  in  Barton 

481— where    leave    had  been  given  d.  Barbour,  104  U.  S.  126, 128. 
to  an  employee  to  sue  for  injuries 
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the  receiver  take  and  hold  property  which  does  not  per- 
tain to  his  office,  and  is  a  mere  trespasser,  he  may  be  sued 
therefor  in  any  court  of  competent  jurisdiction,  and  the  court 
which  appointed  him  will  not  interfere  by  injunction,  be- 
cause its  permission  to  bring  the  suit  was  not  first  obtained.' 

§  661.  Where  there  is  an  Injunction  against  Suing  the  Re- 
ceiver.— Where  a  receiver  of  a  company  was  appointed  in  an 
action  by  a  stockholder  against  the  company,  and  the  order 
restrained  all  persons  from  bringing  or  prosecuting  a  certain 
class  of  proceedings  against  it,  including  those  for  the  fore- 
closure of  mechanics  liens,  or  in  any  manner  interfering 
with  its  assets  until  the  further  order  of  the  court,  it  was 
held  that  a  claimant  who  sought  to  foreclose  such  alien  was 
bound  by  the  order,  and  that  his  motion  for  leave  to  com- 
mence an  action  against  the  receiver  to  enforce  his  lien 
could  not  be  made  until  such  order  was  vacated  or  modi- 
fied ;  but  that  an  application  to  vacate  or  modify  the  order 
might  be  joined  in  one  motion  with  a  request  for  leave  to 
sue.'^ 

§  662.  Of  the  Notice  of  Application  for  Leave  to  Sue  a  Re- 
ceiver ;  Leave  after  Discharge. — As  the  granting  of  leave  to  sue 
a  receiver  is  practically  only  the  permission  of  the  court 
that  claims  against  him  may  be  investigated  and  determined 
by  legal  methods  in  a  competent  tribunal,  and  as  such  per- 
mission does  not  affect  the  right  of  the  claimant,  in  proper 
cases,  to  join  as  defendants,  the  owner  of  the  property  in 
his  keeping,  or  other  parties,  it  follows  that  notice  of  the 
application  for  leave  to  sue  a  receiver  need  not  necessarily 

1  In  re  Young,  7  Fed.  Rep.  855.  which  appointed  him,  comity  re- 
in Curran  v.  Craig,  22  Fed.  Rep.  quired  that  the  State  court  ought  to 
101,  the  receiver  appointed  by  a  have  an  opportunity  of  correcting 
State  court  wrongfully  took  posses-  its  error,  and  withheld  judgment  to 
sion  of  a  patent,  and  a  Federal  allow  the  plaintiffs  to  apply  to  that 
court,  in  an  action  for  infringement  com-t  for  a  modification  of  its  order, 
to  which  a  plea  to  the  jurisdiction  ^  vVilkinson  v.  North  River  Con- 
was  made,  held,  that  although  the  struction  Co.,  66  How.  Pr.  423,  427, 
receiver  could  be  sued  personally  in  428  (N.  Y.  Sup.  Ct.  Special  Term, 
such  a  case  without  leave  of  the  court  1884). 
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be  given  to  tlie  parties  in  the  original  suit,  but  that  notice 
to  the  receiver  is  sufficient  to  enable  the  court  to  make  a 
valid  order.  Accordingly  it  has  been  held  that  an  order 
granting  leave  to  sue  was  sufficient  when  made  upon  notice 
to  the  receiver  alone.'  If  a  receiver  have  notice  of  a  claim 
against  him,  and  be  afterwards  discharged,  without  having 
given  notice  of  the  motion  and  discharge  to  the  parties 
holding  the  claim,  such  parties  may  obtain  leave  to  bring 
suit  against  him,  notwithstanding  his  discharge  ;  and  a  re- 
fusal to  grant  leave  is  appealable  under  the  practice  in  New 
York.' 

II. 

SUITS  BY  A  RECEIVER. 

A. 

Of  the  Receiver's  Right  to  Sue  in  General. 
§  663.  A  Receiver  Succeeds  Generally  to  all  the  Rights  of 
Action  Possessed  by  his  Principal. — As  a  general  rule  all  rights 
of  action  which  belong  to  the  party  whose  property  is  put 
into  the  hands  of  a  receiver,  are  transferred  to  the  receiver 
by  virtue  of  his  appointment.  He  succeeds  to  all  'such 
rights  for  the  purposes  of  enforcing  them.^  A  receiver  of 
an  insolvent  corporation  has  been  held  to  be  its  "  legal  rep- 
resentative'" within  the  meaning  of  the  Kevised  Statutes 
of  the  United  States,  §  5198,  providing  for  the  recovery  of 
twice  the  amount  of  unlawful  interest  paid  to  a  National 
Bank,  by  "  the  person  by  whom  it  was  paid  or  his  legal 

'  Potter  V.  Bunnell,  20  Ohio  St.  previously  hold  in  New  York  that  a 

150,  159.  receiver  might  maintain  a  suit  to 

2  Miller  v.  Loeb.  64  Barb.  454 —  avoid  usurious  transactions  entered 

where  an  order  refusing  leave  was  into  by  the  company  which  he  repre- 

reversod  with  costs.  resented.     Loavitt  v.  De  Lanney,  4 

^Coope  V.  Bowles,  28  How.  Pr.  Sandf.  Chan.  281.     As  the  right  of 

10;    s.    0.,  42  Barb.   87;  Griffin  v.  action  in  such  case  is  dependent  upon 

Long  island  R.  R.  Co.  102  N.  Y.  statute,  the  requirements  of  the  stat- 

449;  Curtis  v.  Mcllhenny,  5  Jones  ute  must  be  complied  with— as,  whore 

Eq.  (N.  C.)290.  the  time  within  which  suit  may  be 

*  Barbour  v.  National  Exchange  brought  is  prescribed.  Palon  ■».  John- 
Bank,  12  North  East,  Rep.  5.  (Ohio  son,  4G  Barb.  21 ;  Palen  v.  Bushnell 
Sup.  Ct.  April,  1887.)    It  had  been  Id.  24.     In  Curtis  «.  Loavitt  15N.Y. 
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representatives."  Obligations  which  have  been  fully  paid 
or  otherwise  legally  extinguished  cannot  be  litigated  by  re- 
ceivers subsequently  appointed,  in  any  action  either  equit- 
able or  legal.*  The  right  of  the  receiver  to  employ  counsel 
to  represent  him  before  the  courts  has  already  been  fully 
considered.^  Actions  in  which  a  corporation  is  plaintiff, 
which  are  pending  when  a  receiver  is  appointed  for  the  cor- 
poration, should  be  continued  in  his  name,  by  an  order 
obtained  upon  a  summary  application.^ 

§  664:.  The  Appointment  Does  not  Aifect  Contracts  or  Other 
Rights  of  Action. — The  receiver  of  an  insolvent  corporation 
cannot  impeach  or  disaffirm  the  lawful  and  authorized  acts 
of  the  corporation.^  The  appointment  does  not  affect  ex- 
isting contracts  or  rights  of  action  between  the  party  whose 
property  is  placed  in  the  hands  of  the  receiver  and  others  ;  he 
has  no  greater  rights  or  advantages  than  those  possessed  by 
his  principal.  If  a  claim  which  he  seeks  to  enforce,  as,  e.  g.,  a 
promissory  note,  is,  at  the  time  he  is  appointed,  not  capable 
of  being  sued  upon  by  the  corporation  whose  assets  he  has,  he 
will  not  be  permitted  to  maintain  a  suit  upon  it  until  he  has 
done  whatever  may  be  necessary  to  remove  the  incapacity.^ 
So  also,  he  cannot  maintain  an  action  to  recover  property 
which  had  been  sold  under  execution  before  he  was  appoint- 
ed." But  as  the  representative  of  the  creditors  of  an  insol- 
vent corporation,  he  may  object  that  a  judgment  against  the 
corporation  by  confession,  was  not  obtained  in  such  a 
manner  as  to   be    binding   upon  it,   and   may  have  such 

44  (1857),  it  was,  in  effect,  decided  um  for  a  policy  of  insurance  in  a 

that  the  usury  laws,   so  far  as  re-  mutual  insurance  company,  in  case 

gards  corporations,  had  been  repeal-  there  should  be  an  assessment  and 

ed  by  the  act  of  1850,  ch.  172.  notice  thereof.     As  no  assessment 

'Cooper.  Bowles,  28  How.  Prac.  10.  had  been  ordered  by  the  company 

5  See  §§  261-264,  supra.         .  and  no  notice  given  before  the  re- 

^Talmage  v.  Pell,  9  Paige,  410.  ceiver  was  appointed,  he  was  not  al- 

■*  Hyde  v.  Lynde,   4    N.  Y.  387  ;  lowed  to  sue  upon  it  without  having 

Brouwer  v.  Harbeck,  1  Duer.  114.  taking  the  proper  steps  to  fix  the  obli- 

5  Williams  v.   Babcock,  25  Barb,  gation.  Bell ^.  Shibley,  33  Barb.  610; 

109.     In  this  case  the  note  sued  up-  Thomas  v.  Whallon,  31  Barb.  172. 

on  was  given  as  part  of  the  premi-        eMcIlrath^.  Snure,  22  Minn.  391. 
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judgment  set  aside  on  motion  ;'  and  lie  may  sustain  an  ac- 
tion to  vacate  and  set  aside  a  judgment  on  the  ground  tliat 
it  was  obtained  without  consideration,  by  colhision  with  the 
officers  of  the  corporation,  and  in  fraud  of  creditors.^ 

§  665.  A  Receiver  Must  Pursue  Appropriate  and  Existing  Rem- 
edies.— The  fact  that  a  person  is  an  officer  of  the  court  en- 
titles him  to  no  privileges  not  accorded  to  other  suitors,  and 
in  seeking  relief  he  must  commence  his  action  by  the  same 
process  that  other  suitors  are  required  to  employ.  So  where 
a  receiver  of  an  insolvent  bank  sought  by  petition  to  recover 
moneys  of  the  bank  received  by  one  of  its  creditors,  subse- 
quently to  his  appointment,  it  was  held  that  he  could  have 
no  relief  by  petition,  but.  only  by  bill.^  Similarly  where  the 
assignee  of  funds  in  an  action  in  partition  had  procured  an 
order  directing  the  county  treasurer,  in  whose  hands  they  had 
been  placed  by  an  order  of  court,  to  deliver  them  to  him,  the 
receiver  of  the  assignor,  afterwards  appointed  in  supplemen- 
tary proceedings,  was  not  allowed  to  obtain  title  to  the 
bonds  by  an  order  setting  aside  the  order  of  delivery,  the 
court  holding  that  his  right  to  them  should  have  been  tried 
by  an  action."  Where  a  receiver  was  appointed  in  an  ac- 
tion for  the  dissolution  of  a  company,  and  before  his  qual- 
ification, the  property  of  the  company  was  attached  by  a 
creditor,  and  the  receiver  obtained  an  order  upon  the  sheriff 
to  show  cause  why  such  attachment  should  not  be  set  aside, 
it  was  held,  upon  appeal  from  an  order  denying  the  mo- 
tion, that  he  had  mistaken  his  remedy,  as  his  motion  was 
made  in  an  action  to  which  neither  the  receiver,  sheriff  nor 
attaching  creditor  was  a  party,  and  that  he  must  .bring  an 
independent  action  to  avoid  the  attachment,  making  the 
creditor  a  paiiy  in  order  to  give  him  an  opportunity  to  pro- 
tect his  rights.^ 

'  Stokes  V.   Now  Jersey  Pottery  tional  Bank  of  Plainfield,  34  N.  J. 

Co.,  46  N.  J.   Law,  237,  243,  citing  Eq.  450,  458. 

Vail  ®.  Hamilton,  85  N.  Y.  453.  ^  Matter  of  Castle,  2  N.  Y.  State 

2  Whittlesey  v.  Delanoy,  73  N.  Y.  Kep.  302  (Sup.  Ct.  Gonl.  term,  188C). 

571 ;  Porter  ®.  Williams,  9  N.  Y.  142.  ^  Andrews  v.  Paschon,  67  Wis.  43  ; 

3 Receiver  of  State  Bank  v.  Na-  s.  c,  SON.  W.  Rep.  712(1886). 
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§  666.  The  Legal  or  Equitable  Character  of  Claims  Remains 
Unchanged ;  Conduct  of  the  litigation ;  Interpleader,  etc. — If  the 
right  of  action  be  legal  in  its  nature,  the  receiver  will  not 
be  allowed  to  assert  it  by  a  proceeding  in  equity ;  legal  and 
equitable  rights  must  be  enforced  by  their  proper  legal  or 
equitable  remedies,  notwithstanding  the  receiver  is  the  offi- 
cer of  a  court  of  equity.'  The  fact  that  he  is  the  officer  of 
the  court  confers  upon  him  no  privileges,  nor  does  it  im- 
pose upon  him  any  restrictions  as  to  the  conduct  of  the  liti- 
gation after  it  is  begun  ;  he  is  as  free  to  manage  it  as  is  any 
other  litigent,  and  he  may  appeal  from  an  adverse  decision 
without  being  made  liable  to  the  imputation  of  bad  faith  or 
of  mismanagement  of  his  trust.'*  The  receiver  of  a  Federal 
court  has  no  greater  power  to  bring  suits  than  one  appoint- 
ed by  a  State  court.^  A  receiver  may  maintain  a  suit  to 
interplead  between  two  claimants  to  the  same  fund  in  his 
hands,  and  meantime  may  render  his  accounts  and  pay  the 
balance  into  court  to  await  the  determination  of  the  action." 
A  receiver  appointed  under  the  New  Jersey  act  concerning 
executors,  may  file  a  bill  to  set  aside  a  fraudulent  assign- 
ment of  mortgages  made  after  the  debtor  had  incurred  the 
debt,  but  before  judgment,  and  in  the  same  bill  may  pray 
for  a  discovery  as  to  his  property  and  insolvency,  the  in- 
quiry concerning  his  insolvency  being  looked  upon  as  per- 
tinent to  the  question  of  fraud." 

§  667.  When  Right  of  Action  Accrues  ;  Effect  of  not  Filing  the 
Oath  or  Executing  a  Bond. — If  the  order  appointing  a  receiver 
direct  him  to  collect  and,  if  necessary,  to  sue  for  the  hire 
of  property,  his  right  of  action  relates  back  to  the  begin- 
ning of  the  title  in  the  party  for  whose  property  he  is  re- 
ceiver ;  if  substituted  in  place  of  the  owners  of  the  prop- 
erty, he  acquires  all  their  rights  by  subrogation."  A  statute 
which  requires  a  receiver  of  an  insolvent  bank  to  take  an 

'  Freeman  v.  Winchester,  18  Miss.         ^  Battle  v.  Davis,  60  N.  C.  252. 
577,  Butseeco?i^ra,  Terhune'i).  Bell,        ^-yyinfleld  «.  Bacon,  24  Barb.  154. 
9  Atl.  Rep.  Ill  (Ch.  of  N.  J.  1887).         ^  Bergen  v.  Littell,  41  N.  J.  Eq.  18, 

^Devendorf  v.  Dickinson,  21  How.     s.  c,  2  Atl.  Rep.  614. 
Pr.  275.  6  Hardwick  v.  Hook,  8  Ga.  354. 
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oath  of  office  is  merely  directory.  The  omission  to  take 
such  an  oath  before  the  commencement  of  a  suit  does  not 
incapacitate  him  to  sue.'  But,  since  the  execution  of  a  bond 
with  sureties,  as  required  by  the  order  of  appointment  is 
necessary  in  order  to  vest  the  title  of  property  in  him,  his 
failure  to  execute  such  a  bond  is  sufficient  to  authorize  a 
non-suit  in  an  action  instituted  by  him  as  receiver."  On  the 
other  hand  a  mere  informality  in  the  execution  of  the  bond 
of  a  receiver  in  a  creditor's  suit,  is  of  no  avail  to  the  defend- 
ant in  an  action  brought  by  the  receiver;  the  judgment 
creditor  may,  however,  take  advantage  of  such  informality." 

§  668.  Of  Suits  Against  Officers  of  Corporations. — A  receiver 
of  a  corporation  represents  the  rights,  both  of  creditors  and 
stockholders,  and  may  assert  their  rights  when  affected  by 
the  fraudulent  or  illegal  acts  of  its  managing  directors ;  he 
may  repudiate  illegal  transfers  of  the  corporate  effects,  and 
illegal  contracts  made  by  the  officers  of  an  insolvent  cor- 
poration, in  its  name  and  professedly  on  its  behalf."  For 
any  willful  breach  of  their  trust  or  misapplication  of  the 
corporate  funds,  or  for  any  gross  neglect  of,  or  inattention 
to  their  official  duties,  directors  of  a  bank  are  liable  in  a 
court  of  equity  to  the  corporation  in  the  first  instance,  and 
if  the  corporation  be  insolvent  and  its  affairs  in  the  hands 
of  a  receiver,  he  may  maintain  the  litigation,  but  if  he  re- 
fuse to  do  so,  then  any  person  aggrieved  may  sue.*  A  re- 
ceiver of  an  insolvent  corporation  may  bring  a  suit  in  equity 
to  recover  back  from  its  officers  assets  which  they  have  con- 
verted, and  the  officers  will  not  be  heard  to  say  that  such 
assets  are  not  needed  for  the  payment  of  lawful  debts  of 

'  Dayton  v.  Borst,  7  Bosw.  115.  1  Sandf.  Ch.  207  ;  Leavitt  «.  Yates, 

2  Johnson  v.  Martin,  1  Thomp.  «fc  4  Edw.  Chan.  134  ;  Brouwer  «.  Hill, 
C.  (N.  Y.)504.  1   Sandf.   Super.  Ct.  629;    Fumiss 

3  Morgan  v.  Potter,  17  Hun,  403.  Sherwood,  3  Sandf.  Super.  Ct.  521 ; 
See  also  §§  181,  182,  mpra.  Austen  v.  Daniels,  4  Denio,  299. 

4  Leavitt  v.  Palmer,  3  N.  Y.  19 ;  5  Ackerman  'o.  Halsey,  37  N.  J. 
Gillet  V.  Moody,  3  N.  Y.  479 :  State  Eq.  350,  361. 

of  Ohio  V.  Leavitt,  7  N.  Y.  328 ;  Bank 
Commissioners     v.     St.     Lawrence 
Bank,  7N.Y.  513;  Leavitt «.  Tylee, 
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the  corporation.'  He  may  also  bring  an  action  to  set  aside 
illegal  transfers  or  incumbrances  created'  by  tlie  officers  or 
by  tlie  corporation,  and  it  is  proper  to  stay  an  action  brought 
by  a  creditor  to  enforce  such  debts  or  liens  as  are  invalid 
or  illegal.'*  Where  the  receiver  of  an  insolvent  bank  refus- 
ed to  bring  suit,  it  was  held  that  a  creditor  and  stockholder 
could,  for  the  benefit  of  himself  and  of  such  other  credi- 
tors and  stockholders  as  should  elect  to  join  him,  maintain 
a  suit  against  the  president  and  directors  for  gross  neglect 
and  mismanagement  in  office.^ 

§  669.  Of  Suits  Against  Stockholders  for  Unpaid  Subscriptions. — 
It  is  not  only  the  right  but  the  duty  of  a  receiver  of  an  in- 
solvent corporation  to  collect  unpaid  subscriptions  to  its 
capital  stock,  for  the  benefit  of  its  creditors  to  such  an 
extent  as  may  be  necessary  to  pay  their  lawful  claims  in 
full."  In  New  York,  the  form  of  action  used  by  the  receiver 
in  enforcing  his  rights  in  this  respect  was  formerly  in  equity," 
but  may  now,  by  statute,^  be  either  at  law  or  in  equity.  In 
Mississippi  it  is  at  law.'  As  a  necessary  incident  to  his 
power  to  collect  unpaid  stock  subscriptions,  the  receiver  has 
the  power  to  make  calls  upon  the  stockholders  for  such 
amount  as  may  still  be  due,  or  may  be  required.*" 

^  McCarty's  Appeal,  1  Cent.  Rep.        '  Freeman  v.  Winchester,  18  Miss. 

147  (Sup.  Ct.  of  Penn.)  577. 

2  Hubbell  V.  Syracuse  Iron  Works,         ^  Dane  v.  Young,  61  Me.  160 ;  Hall 

42  Hun,  182,  186(1886).  v.   United  States  Ins.  Co.,  5  Gill. 

^Ackerman  v.    Halsey,  37  N.  J.  484.     In  this  case  the  receiver  was 

Eq.  356.  given   the    same    power    to    make 

•*  Dayton  v.  Borst,  31  N.  Y.  435  ;  calls  as  was  possessed  by  the  officers 

Nathan  v.  Whitlock,  9  Paige,  152 ;  of  the  corporation  before  his  ap- 

Frank  v.  Morrison,   58    Md.    423  ;  pointment.  Hightower  v.  Thornton, 

Chandler  v.  Brown,  77  111.  333.   But  8    Ga.   486 ;    Johnson    v.   Laflin,  5 

see  Hadley«.  Russell,  40  N.  H.  109  ;  Dill,  65;  Rankine  v.  Elliott,  16  N. 

Coleman  v.   White,    14  Wis.   700  ;  Y.  377.    In  England  under  the  Rail- 

Umsted  v.  Buskirk,  17  Ohio  St.  113.  way  Companies  Act  of  1867,  a  re- 

^Sagory  V.  Dubois,  3  Sandf.  Ch.466.  ceiver  has  no  such  power.     Be  Bir- 

«N.Y.  3  Rev.  Stat.  ch.  8,  art.  3,  §  mingham,  etc.,  Ry.  Co.,  L.  R.  18 

69.     The  remedy  so  provided  has  Ch.  Div.   155.     See  also  Nathan  v. 

been  held  to  be  merely  cumulative.  Whitlock,  9  Paige,  152 ;   Chandler 

Mann  v.  Currie,  2  Barb.  294 ;  Har-  Eeith,  42  Iowa,  99. 
mon  V.  Page,  62  Cal.  448. 
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§  670.  The  Same  Subject  Continued. — The  receiver  has' the 
same  powers,  as  regards  stockholders,  which  were  possessed 
by  the  corporation  before  he  was  appointed,'  but  he  has  no 
greater  power  than  the  corporation  had  to  collect  subscrip- 
tions.'' So,  where  property  has  been  transfered  to  a  corpo- 
ration, by  arrangement,  at  an  over  valuation  in  payment  for 
stock  which  has  been  issued  as  fully  paid,  since  the  trans- 
action cannot  be  impeached  except  for  fraud  upon  the 
corporation,  a  receiver  of  the  corporation  appointed  long 
after  the  transaction,  will  not  be  allowed  to  maintain  a  suit 
to  impeach  or  set  it  aside.^  The  proper  person  for  a  re- 
ceiver, under  the  laws  of  New  York,  to  proceed  against  for 
balances  due  upon  stock,  is  he  in  whose  name  the  stock 
stands  upon  the  books  of  the  corporation  as  the  owner 
thereof,  although  he  may,  in  fact,  hold  the  stock  as  trustee 
for  another,  or  have  assigned  it,  provided  no  transfer  has 
been  made  upon  the  books.*  It  has  also  been  held  that  the 
court  cannot  give  a  receiver  power  to  compromise  claims  in 
these  cases,"  and  that  a  receiver  who  neglects  to  exercise 
his  powers  against  shareholders  may  be  compelled  to  do  so 
by  the  creditors  of  the  corporation.® 

§  671.  Of  Suits  Against  Shareholders  upon  Other  Claims. — The 
receiver  of  an  insolvent  corporation  may  maintain  a  suit  to 
recover  money  received  by  stockholders  from  the  company 
for  stock  sold  to  it,  and  it  is  no  objection  to  such  a  suit  in 
equity  that  the  creditors  of  the  corporation  had  a  remedy 
at  law,  since  equity  takes  cognizance  of  all  trusts,  and  its 
court  is  the  proper  tribunal  to  enforce  the  rights  of  benefi- 

'  Cutting  V.   Damerel,   88  N.   Y.  er,  105  U.  S.  143 ;  Mills  v.  Scott,  99 

410;  Mean's  Appeal,  85  Pa.  St.  293.  U.  S.  25. 

But  he  has  no  power  to    enforce  •*Mann®.  Currie,  2Barb.  294, 299. 

statutory  liabilities,  Farnsworth  v.  ^  Chandler  v.  Brown,  77  111.  333. 

Wood,  91  N.  Y.  308.  e  Qas  Light  Co.  v.   Haynes,  7  La. 

2  Billings  V.   Robinson,  94  N.  Y.  Ann.  114;  New  Orleans  Gas  Light 

415,  affirming  8. c,  28  Hun,  132.   Of.  Co.   •».   Bennett.   6  La.   Ann.   457; 

Cleveland  v.  Bumham,  55  "Wis.  598.  Starke  ®.  Burke,  9  La.  Ann.  341  ; 

^  Coffin  V.  Ransdall,  (Sup.  Ct.  of  Atwood  v.  Rhode  Island  Agricultu- 

Ind.,  March,  1887);    1  Ry.   &  Corp.  ral  Bank,  1  R.  I.  376;  Eppricht  v. 

L.  J.  326.     See  also  Scovill  ®.  Thay.  Nickerson,    78    Mo.    482.     Contra, 

Mann  v.  Pentz,  3  N.  Y.  415. 
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claries  under  them.'  It  lias  been  held,  in  New  York,  that 
claims  for  dividends  improperly  declared  by  an  insolvent 
corporation  do  not  belong  to  the  receiver,  but  to  the  credi- 
tors, and  that  the  right  of  action  is  in  them."  Under  the 
statute  in  Maine  in  order  to  enable  the  receivers  of  a  bank 
to  maintain  in  behalf  of  its  claimants  an  action  against 
the  stockholders  for  contribution,  where  losses  by  official 
mismanagement  are  alleged  as  a  specific  ground  for  enforc- 
ing such  liability,  it  must  appear  from  a  judicial  determi- 
nation that  there  has  been  a  loss  thus  occasioned  in  the. 
capital  stock,  and  that  the  directors  are  unable  to  make 
good  thedoss.^ 

§  672.  Of  Actions  for  the  Possession  of  Personal  Property. — It 
has  been  formally  adjudicated  that  a  receiver,  who  has  had 
possession  of  property  by  virtue  of  his  appointment  as  such 
receiver  by  a  competent  court,  may  maintain  an  action  of 
detinue  for  the  property.  Although  such  an  action  could 
not  be  maintained  if  grounded  merely  upon  the  right  of 
property  which  may  be  claimed  to  vest  in  him  by  virtue  of 
his  appointment,  yet,  as  a  mere  right  of  possession  is  a 
sufficient  basis  upon  which  to  found  the  action,  and  as  he 
is  entitled  to  the  possession,  he  may  avail  himself  of  this 
remedy.*  A  receiver  appointed  in  supplementary  proceed- 
ings takes  only  an  equitable  right  of  redemption  in  chattels 
mortgaged  by  the  judgment  debtor  when  reduced  to  posses- 
sion by  the  mortgagee  before  the  commencement  of  the  pro- 
ceedings, and  he  cannot  maintain  replevin  for  such  chattels 
against  the  mortgagee.*  In  a  recent  case  in  England  it  was 
held  that  a  receiver  of  a  pawnbroker's  business  was  not 
entitled  to  the  possession  of  redeemable  pledges  as  against 
the  sheriff  who  held  them  by  virtue  of  a  levy  under  execu- 
tion, made  after  the  appointment  of  the  receiver,  but  before 
he  had  perfected  his  security." 

'  Crandell  v.  Lincoln,  52  Conn.  73.         '  Campbell  v.  Fish,  8  Daly  (N.Y.) 

2  Butterworth  v.  O'Brien,  39  Barb.     162. 
192.  6  He  Rollason,  56  L.  T.  (N.  S.)  303 

» Hewett  V.  Adams,  50  Me.  271.        (April,  1887). 

^  Boyle  V.  Townes,  9  Leigh.  (Va.) 
158. 
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§  673.  Of  Actions  for  the  Conversion  of  Property  by  a  Judgment 
Debtor ;  Garnishment  of  Plaintiff. — A  receiver  of  the  property 
of  a  judgment  debtor  may  maintain  an  action  against  the 
debtor  for  property  converted  by  him  after  the  appointment 
of  the  receiver ;  but  if  the  judgment  debtor  be  in  possession 
of  the  personal  property  at  the  time  of  the  appointment,  he 
having  previously  given  a  mortgage  upon  it  to  secure  the 
purchase  money,  and  the  receiver  have  allowed  the  mort- 
gage to  become  absolute  after  his  appointment,  he  cannot 
maintain  an  action  against  the  judgment  debtor  for  its  con- 
version, although  the  property  is  still  in  his  possession  by 
sufferance  of  the  mortgagee.'  As  a  receiver  represents  all 
parties  to  the  action  in  which  he  is  appointed,  he  may,  in 
a  suit  brought  by  him  on  behalf  of  the  estate,  proceed 
against  the  plaintiff  in  the  original  suit  by  garnishment,  as 
if  he  were  a  stranger.' 

§  674.  Of  Actions  for  Rent  and  for  Purchase  Money. — A  re- 
ceiver appointed  of  the  estate  of  a  defendant,  part  of  which 
is  in  property  yielding  rent,  should  notify  tenants  of  his  ap- 
pointment, in  order  to  be  able  to  sue  for  the  rents  in  case 
they  are  not  paid.  The  tenant  is  entitled  to  the  notice  that 
he  may  not,  from  want  of  knowledge  of  the  appointment, 
continue  to  pay  rent  to  the  owner ;  such  notice  is  also  nec- 
essary to  protect  the  estate  and  secure  whatever  is  due  to 
it.  It  has  been  held  that  unless  the  receiver  give  such  a 
notice  to  the  tenant  he  cannot  maintain  a  suit  for  the  rent.' 
In  a  New  York  case,  in  which  a  receiver  had  been  appoint- 
ed for  one  who  had  executed  a  deed  absolute  upon  its  face, 
but,  as  between  the  parties,  intended  to  be  a  security  for  a 
loan,  it  was  held  that  the  receiver  could  maintain  an  action 
for  the  balance  of  the  purchase  money  due,  after  deducting 
the  sum  loaned,  the  grantee  in  the  deed  having  disposed  of 
the  property  to  an  innocent  purchaser.* 

'  Gardner  v.  Smith,  29  Barb.  68.  Ct.  App.  Dec.  473.     See  Foster  v. 

2  McDonald  ®.  Carney,  8  Kan.  20.  Townshend,  12  Abb.  Pr.  (N.  S.)  469, 

'  Hunt  V.  AVolfe,  2  Daly,  298.  as  to  a  receiver's  right  under  the 

■•Van  Dusen  v.  Worrell,  4  Abb.  N.  Y.  Code  of  Civil  Procedure  to  set 
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§  675.  Of  Suits  for  Unpaid  Subscriptions. — It  has  been  held 
in  Wisconsin  that  where  a  receiver  has  been  appointed  for 
the  care  of  funds  and  property  which  had  been  subscribed 
by  a  number  of  persons  for  a  certain  object,  the  appoint- 
ment having  been  made  in  proceedings  in  equity  instituted 
by  a  part  of  the  subscribers,  the  receiver  has  the  same  right 
to  compel  payment  of  such  subscriptions  as  are  unpaid  as 
is  possessed  by  other  subscribers.  The  fact  that  he  repre- 
sents all  the  subscribers,  including  those  from  whom  he 
seeks  to  enforce  payment,  does  not  constitute  a  valid  ob- 
jection to  his  right  to  bring  the  action.^ 

§  676.  Rights  of  Action  under  Certain  Statutes. — Under  the 
Code  of  Civil  Procedure  of  New  York,  a  receiver  of  the 
property  of  a  judgment  creditor  may  reach  real  property 
which  his  debtor  paid  for,  but  caused  to  be  conveyed  to 
another  person,  although  his  judgment  never  was  a  lien 
on  the  property,  or,  by  reason  of  the  lapse  of  time,  has 
ceased  to  be  a  lien  on  any  real  property.^  A  receiver  ap- 
pointed under  the  statute  of  New  Jersey  concerning  insol- 
vent corporations,  is  the  proper  party  to  maintain  an  action 
against  attaching  creditors  for  possession  of  the  property 
of  the  insolvent ;  the-  creditors  at  whose  suit  he  was  ap- 
pointed have  no  standing  to  maintain  such  an  action,  es- 
pecially if  it  be  not  shown  that  the  receiver  has  refused  to 
act.^  Where  a  statute  enables  a  person,  who  is  entitled  to 
money  collected  by  a  sheriff  in  his  official  capacity,  to  have 
a  judgment  entered  against  the  sheriff  for  the  money  so 
collected  by  him,  upon  a  motion  made  for  the  purpose,  the 
right  to  have  the  judgment  entered  upon  motion  is  vested 

aside  a  fraudulent  conveyance  by  the  conveyance  of  real  property  made 

defendant,  when  no  assignment  to  by  the  defendant  to  avoid  the  de- 

the  receiver  has  been  made.    Under  cree.    Barker  v.  Dayton,  28  Wis.  367. 

the  Wisconsin  code  it  has  been  held  ^  Lathrop  v.  Knapp,  27  Wis.  214, 

that  a  receiver  in  charge  of  the  es-  s.  c. ,  37  Wis.  307. 

tate  of  the  defendant  in  a  suit  for  *  Scoville  v.  Halladay,  16  Abb.  N. 

divorce,  after  a  decree  of  alimony  C.  43,  46. 

has  been  pronounced,  can  maintain  ^jy^jnchin^.  Second  National  Bank; 

an  action  to  set  aside  a  fraudulent  36  N.  J.  Eq.  436. 
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in   the   receiver   of   the  person   originally  entitled  to  the 
money.' 

§  677.  Parties  to  Suits  by  Receivers. — In  New  York  the 
receiver  of  an  insolvent  bank  was  held  to  be  a  competent 
complainant  in  a  bill  to  set  aside  an  assignment  made  by  the 
directors,  although  he  stood,  to  a  certain  extent,  in  the  place 
of  the  bank.^  Under  the  statutes  of  Wisconsin  the  bank 
comptroller  and  not  the  receiver  is  the  proper  person  to 
bring  a  suit  upon  a  stockholder's  bond  f  but,  where  judg- 
ment upon  such  a  bond  was  entered  up  by  the  bank  comp- 
troller under  a  warrant  of  attorney  for  that  purpose,  the 
judgment,  if  otherwise  regular  and  just,  may  be  allowed 
to  stand,  and  may  be  enforced  by  a  receiver  subsequently 
appointed.*  In  New  Jersey  it  was  decided  that  when  a  re- 
ceiver for  the  creditors  and  stockholders  of  a  corporation 
files  a  bill  it  is  not  necessary  to  make  the  creditors  and 
stockholders  parties.^  Where  a  receiver  charged  that  the 
defendants  as  managers  of  a  savings  bank  had  improperly 
loaned  the  funds  without  adequate  security,  and  that  he 
had  been  compelled  to  accept  in  settlement  of  the  loan  se- 
curities which  were,  and  ever  since  had  been,  worth  a  less 
sum  than  the  amount  of  the  loan,  and  sought  to  hold  the 
defendants  for  the  loss,  it  was  held  on  demurrer,  that  the 
loss  was  sufficiently  averred  although  the  securities  had  not 
been  sold,  and  that  the  borrower  was  not  a  necessary  party 
to  the  suit.® 

§  678.  A  Judgment  Obtained  by  a  Receiver  may  be  a  Bar  to 
Another  Action. — If  a  receiver  be  appointed  at  the  instance 
of  the  plaintiff  in  an  action,  and  in  his  capacity  as  a  re- 
ceiver, bring  an  action  for  the  benefit  of  the  plaintiff'  and 
recover   a  judgment,  the   proceedings  have   the   effect  of 

'  Goss  «.  Southall,  23  Gratt.  825.  ^  Mann    v.    Bruce,  5    N.  J.    Eq. 

«  Leavitt  v.  Yates,  4  Edw.  Chan.  413. 

134.  "  Dodd  V.  Wilkinson,  41  N.  J.  Eq. 

3  Rusk  V.  Van  Nostrand,  21  Wis.  566,  581  (1886);  s.  c,  2  Cent.  Rep. 
159.  245;    8.  o.,  sub  nom.  Wilkinson  v. 

4  Van  Steenwyck  v.   Sackett,  17  Dodd,  7  Atl.  Rep.  337. 
Wis.  645. 
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barring  the  plaintiff  from  a  later  suit  upon  the  same  cause 
of  action.  Although  the  party  in  interest  have  not  appeared 
in  the  prosecution  of  such  an  action,  he  is  regarded  as 
having  been  represented  by  the  receiver,  and  as  having  ob- 
tained the  benefit  of  the  suit  to  such  an  extent  that  further 
recourse  to  the  courts  upon  the  same  claim  is  to  be  consid- 
ered an  unnecessary  multiplication  of  suits.'  So,  too,  where 
receivers  of  a  banking  corporation  recovered  judgment  in  a 
State  court  upon  liabilities  due  to  the  bank,  the  judgment 
so  obtained  was  held  to  be  a  complete  bar  to  another  ac- 
tion brought  in  another  State  in  the  name  of  the  bank 
against  the  same  defendants  upon  the  same  cause  of  action, 
notwithstanding  that  the  judgment  was  recovered  in  an 
action  brought  in  the  name  of  the  receivers.  In  this  case 
also  the  receivers  were  considered  the  representatives  of 
the  bank,  so  that  the  judgment  recovered  by  them  was  of 
the  same  effect  as  if  recovered  by  the  bank  itself.'^ 

§  679.  Liability  for  Costs. — A  receiver's  liability  for  costs 
in  actions  instituted  by  him  on  behalf  of  the  estate  in  his 
charge  is  similar  to  that  of  any  other  trustee — as  e.  g.  an  exec- 
utor or  administrator — who  sues  for  the  interest  of  an  estate ; 
but  being  an  officer  of  the  court,  and  presumably  acting  by 
its  authority,  he  usually  receives  special  consideration.  So 
it  has  been  held  that  where  he  has  been  prevented  from 
going  to  trial,  by  good  and  sufficient  reasons,  after  having 
noticed  the  case  for  trial,  he  should  not  be  required  to  pay 
costs  personally,  especially  as  he  had  evidently  acted  in 
good  faith."     Where  a  bill  filed  by  a  receiver  on  behalf  of 

'  Tinkham  v.  Borst,  24  How.  Pr.  berly  v.  Stewart,  22  How.  Pr.  281 ; 

246.  Kimberly  v.  Goodrich,  Id.  424 ;  Kim- 

2  Bank  of  North  America  «.  Wheel-  berly  v.  Blackford,  Id.  448.  For  the 
er,  28  Conn.  433.  purposes  of  §317  of  the  N.  Y.  Code 

3  St.  John  V.  Denison,  9  How.  Pr.  concerning  costs  (now  incorporated 
343— where  he  was  unable  to  go  to  in  §§  3246  and  3271)  the  receiver 
trial  on  account  of  the  absence  of  a  represents  himself  and  the  estate  or 
material  witness.  See  also  Hubbell  fund  of  which  he  is  receiver,  and  of 
V.  Dana,  9  How.  Pr.  424.  As  to  which  he  has  the  custody  and  con- 
giving  security  for  costs  under  the  trol,  subject  to  the  supervision  of 
N.  Y.  Code  of  Procedure  see  Kim-  the  court,   and  not  the   judgment 
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creditors,  under  tlie  advice  of  counsel,  was,  witlio'iit  fault 
of  the  receiver,  dismissed  upon  the  ground  that  its  allega- 
tions of  fraud  were  not  supported  by  the  proof,  the  costs 
were  allowed  to  the  receiver  out  of  any  funds  which  had 
come  or  might  come  into  his  hands.' 

B. 

In  What   Courts  He  May  Sue. 

§  680.  Generally  a  Receiver  Has  No  Extra-territorial  Right 
in  Bringing  Smts. — The  general  rule  as  to  the  right  of  a  re- 
ceiver to  bring  suits  in  the  courts  of  other  States  than  that 
in  which  he  was  appointed  is  well  settled.  It- has  been 
stated  by  Mr.  Justice  Wayne,  in  a  leading  case,  to  be  that  he 
"  has  no  extra-territorial  power  of  official  action ;  none 
which  the  court  appointing  him  can  confer,  with  authority 
to  enable  him  to  go  into  a  foreign  jurisdiction  to  take  pos- 
session of  the  debtor's  property  ;  none  which  can  give  him, 
upon  the  principle  of  comity,  a  privilege  to  sue  in  a  foreign 
court  or  another  jurisdiction,  as  the  judgment  creditor  him- 
self might  have  done,  where  his  debtor  may  be  amenable 
to  the  tribunal  which  the  creditor  may  seek.'"  The  rule 
thus  laid  down  by  the  Supreme  Court  of  the  United  States 
has  been  followed  by  other  courts  with  essential  unanimity, 
and  can  hardly  be  said  to  be  seriously  questioned.^  Ap- 
plying this  rule  it  was  held  that  a  receiver  of  the  effects 
of  a  debtor  appointed  by  a  court  in  New  York,  had  no  right 

creditors,  under  whose  direction  lie  Taylor,  2  Robert.  (N.Y.)  278;  War- 
had  his  appointment,  unless  they  ren  «.  Union  National  Bank,  7  Phila. 
have  directed  or  authorized  the  156 ;  Brigham  «.  Luddington,  12 
prosecution  of  the  suit.  McHarg  v.  Blatchf.  237 ;  Hazard  «.  Durant,  19 
Donelly,  27  Barb.  100.  Fed.  Rep.  471 ;  Graydon  v.  Church, 

'  Tillinghast  v.  Champlin,  4  R.  I.  7  Mich.  36 :  Killmer  v.  Hobart,  58 

173.    For  other  authorities  concern-  How.  Pr.  452;  Olney  v.  Tanner,  10 

ing  costs  see  §  313,  mpra.  Fed.  Rep.  101,  s.  o.,  on  appeal,  21 

•-'Booth    V.  Clark,  17  How.  322,  Blatchf.   540;    Bartlett   v.    Wilbur 

338.  53  Md.  485 ;  Contra  Metzner  v.  Bau- 

3  See  generally  Farmers'  &  Mer-  er,  98  Ind.  425;  Runk  «.  St.  John, 

chants'  Ins.  Co.  v.  Needles,  52  Mo.  29  Barb.  585. 
17;  Hope  Mutual  Life  Ins.  Co.  v. 
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to  file  a  bill  in  the  District  of  Columbia  for  tlie  purpose  of 
obtaining  possession  of  funds  due  to  the  debtor,  the  appel- 
late court  affirming  the  action  of  the  court  below  in  dismiss- 
ing the  bill.' 

§  681.  Application  of  the  Riile. — The  rule  has  also  been 
applied  to  a  case  where  the  receiver  of  an  insurance  com- 
pany appointed  by  a  court  in  Illinois  brought  suit  iji  Mis- 
souri upon  a  note  in  favor  of  the  company,  the  court  in  the 
latter  State  holding,  upon  demurrer,  that  the  receiver,  as 
such,  could  not  maintain  the  action.^  And  where  a  citizen 
of  one  State  attached  a  debt  due  to  a  foreign  corporation, 
over  which  a  receiver  had  been  appointed  by  a  court  in  the 
State  of  its  domicile,  it  was  held  that  the  receiver  could 
not  come  into  the  courts  of  the  State  in  which  the  debt  was 
attached  and  claim  the  fund,  because  they  had  no  extra-ter- 
ritorial powers.^  This  rule  has  also  been  adopted  for  the 
Federal  courts,  because  their  jurisdiction  is  limited  and 
local.  Accordingly  a  receiver  appointed  by  one  Federal 
court  has  no  right  to  sue  in  another  Federal  court."  But 
where  a  suit  was  brought  in  the  United  States  Circuit  Court 
of  Iowa  by  a  judgment  creditor  and  a  receiver  who  was 

'  Booth  V.   Clark,  17  How.   322,  trol  of  his  subsequent  action  in  re- 

328.     The  opinion   of  the  court  in  spect  to  it,  and  without  his  having 

this  case  states  the  reasons  of  its  even  official  power  to  give  security 

decision  to    be    as    follows;  "We  to  the  court,  the  aid  of    which  he 

think  that  a  receiver  could  not  be  seeks,  for  his  faithful  conduct  and 

admitted  to  the  comity  extended  to  official  accountability." 

judgment  creditors  without  an  en-  ^  Farmers'  &  Merchants'  Ins.  Co, 

tire  departure   from  chancery  pro-  v.   Needles,  52  Mo.  17.     See    also 

ceedings  as  to  the  manner  of  his  ap-  Hope  Mutual  Life  Ins.  Co.  v.  Tay- 

pointment,  the  securities  which  are  lor.     2  Robert.  (N.Y.)  278. 

taken  from  him  for  the  performance  ^  Warren  «,  Union  National  Bank, 

of   his    duties,    and   the    direction  7  Phila.  156.    In  this  connection  see 

which  the  court  has  over  him  in  the  Willetts  v.  Waite  25  N.   Y.   577  ; 

collection  of  the  estate  of  the  debt-  Taylor   «.    Columbian  Ins.   Co.   14 

or,  and  the  application  and  distri-  Allen,  353;  Hunt®.  Columbian  Ins. 

bution  of  them.     If  he  seeks  to  be  Co.  55  Me.  290. 

recognized  in  another  jurisdiction,  it  ''  Brigham     v.     Luddington,     12 

is  to  take  the  fund  there  out  of  it,  Blatchf.  237. 
without  such  court  having  any  con- 
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appointed  in  Illinois,  the  court  thought  it  doubtful  whether 
the  receiver  could  maintain  the  action/ 

§  682.  Exception  in  Favor  of  Comity. — While  the  incapaci- 
ty of  a  receiver  to  bring  suits  in  foreign  jurisdictions  is,  as 
we  have  seen,  well  established,  there  is  nothing  to  prevent 
the  courts  of  other  States  or  jurisdictions  from  permitting 
him,  as  a  matter  of  favor  and  comity,  to  tile  his  bill  for  the 
enforcinent  of  his  rights.  In  the  United  States,  where 
ttie  common  interests  of  the  citizens  of  the  several  States 
are  so  great,  and  State  inter-dependence  is  so  fully  recog- 
nized, an  exception  to  the  rigor  of  the  general  rule,  as 
above  stated,  has  grown  to  be  firmly  established.  By  vir- 
tue of  this  exception  receivers  are  permitted  to  pursue 
their  remedies  in  the  courts  of  other  States  when  necessa- 
ry, but  the  permission  will  not  be  allowed  to  interfere  with 
the  rights  of  the  citizens  of  such  other  States  f  nor  to  con- 
travene the  policy  of  such  States  as  to  their  laws."  It  is  to 
be  noticed  that  this  exception  to  the  general  rule  is  not  a 
matter  of  right,  but  is  based  entirely  upon  the  principle  of 
comity ;  whether  or  not  a  receiver  will  be  permitted  to  sue 
in  a  foreign  court  is,  therefore,  purely  discretionary  with 
the  court  whose  aid  is  invoked."     The  exception,  however, 

'  Holmes  v.  Sherwood,  3  McCrary,  also  Metzner  v.  Bauer,  98  Ind.  425  ; 

405  ;  8.  0.,  16  Fed.  Rep.  725.  McAlpin  v.  Jones,  10  La.  Ann.  552  ; 

2  Hunt  V.  Columbian  Ins.  Co.  55  Bidlach  v.  Mason,  26  N.  J.  Eq.  230; 

Me.  290.    For  an  extract  from  the  Taylor  v.   Columbian    Ins.   Co.   14 

opinion  in  this  case,  and  generally  on  Allen,  353;    Hoyt  v.  Thompson,  5 

the  same  subject,  see  §§  17-20,  m-  N.  Y.  320,  reversing  s.  c,  3  Sandf. 

jrra.    To  same  effect  are  Chandler  Super.  Ct.  416 ;    Bagby  v.  Atlantic, 

v.  Siddle,  3  Dill.  477— where  it  was  Mississippi  &  Ohio  K.  II.  Co.,  86  Pa. 

said,  "  but  this  power,  when  it  ex-  St.  291. 

ists,  arises  from  comity,  in  the  ab-  =^Hurd«'.  Elizabeth,  41  N.  J.  Law, 

sence  of  special  statute  regulations,  1,  4;  Bank    v.    McLeod,  38    Ohio 

and  it  is  in  general  subordinate  to  St.   174.     As    to  the  power  of  re- 

the  right  of  local  creditors  as   re-  ceivers    over   property   in   another 

spects  property  within  the  jurisdic-  State,    see    Day    v.    Postal    Tele- 

tion  where  such  a  suit  is  brought ;"  graph  Co.,  6  Cent.  Rep.  441  (Ct.  of 

Bank  v.  McLeod,  38  Ohio  St.  174  ;  App.  Md.  1887)  quoted  §  255,  mpra. 

Runk  V.  St.   John,   29  Barb.  585 ;  •»  See  generally    the    cases    cited 

Pugh  V.  Hurtt,  52  How.  Pr.  22.  See  above  in  this  section. 
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may  be  regarded  as  quite  as  firmly  established  as  the  rule 
itself.' 

§  683.  Application  of  the  Exception. — As  illustrating  the 
action  of  the  courts  in  applying  the  principle  of  this  ex- 
ception we  note  the  following  cases  : — An  Ohio  court  per- 
mitted a  receiver  who  had  been  appointed  in  proceed- 
ings to  foreclose  a  railroad  in  Kentucky,  to  assert  in  that 
forum,  his  right  to  property  belonging  to  the  railroad  and 
covered  by  the  mortgage,  which  had  been  found  in  Ohio  and 
there  attached  by  a  citizen  of  Kentucky,  there  being  no  evi- 
dence or  claim  that  the  rights  of  any  citizen  of  Ohio  would 
be  affected  by  such  an  action.'^  In  New  Jersey  a  foreign 
receiver,  duly  authorized  to  take  property  wherever  situate, 
will  be  allowed  to  maintain  a  suit  for  its  possession  in  the 
courts  of  that  State,  unless  such  suit  will  injuriously  affect 
its  own  citizens  or  is  contrary  to  the  policy  of  its  laws.^ 
In  New  York  receivers  appointed  in  other  States  may  sue 
in  their  official  capacity,  but  the  privilege  will  not  be  ex- 
tended to  them  in  a  case  where  damage  will  result  to  its  own 
citizens  ;  and  its  courts  have  refused  to  grant  their  permis- 
sion for  suits  against  citizens  of  that  State  who  had  been 
induced  to  give  credit  to  a  foreign  corporation."  In  Penn- 
sylvania the  courts  recognize  the  right  of  a  receiver  ap- 
pointed in  another  State,  to  property  in  that  State  when  the 
rights  of  its  own  citizens  are  not  involved  ;  and  have  refused 
to  allow  a  creditor  residing  in  the  State  where  the  receiver 
was  appointed,  to  secure  an  undue  advantage  over  other 

'  Mr.  High,  in  his  valuable  treatise  same  rights  of  action,  in  all  States 

on  Receivers,  says  (2d  ed.,  §  241) : —  of  the  Union,  with  which  they  are 

"  It  is  thus  apparent  that  the  excep-  invested  in  the  State  or  jurisdiction 

tions  to  the  rule  denying  to  receiv-  in  which  they  are  appointed."  , 
ers  any  extra-territorial  right  of  ac-        ^  Bank  v.  McLeod,  38  Ohio  St.  174. 
tion  have  become  as  well  recognized        ^  Hurd  v.  Elizabeth,  41  N.  J.  Law, 

as  the  rule  itself,  and  the  tendency  1, 4.  As  to  the  right  of  a  foreign  re- 

of  the  courts  is  constantly  toward  ceiver  to  defend  an  action  in  New 

an  enlarged  and  more  liberal  policy  Jersey,  see  National  Trust  Co.   v. 

in  this  regard.     And  it  is  believed  Miller,  33  N.  J.  Eq.  155. 
that  the  doctrine  will  ultimately  be        ■*  Runk  v.  St.  John,  29  Barb.  585  ; 

established,  giving  to  receivers  the  Pugh  v.  Hurtt,  52  How.  Pr.  32. 
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creditors,  by  proceedings  in  attacliment  in  Pennsylvania 
against  property  claimed  by  the  receiver.'  In  Indiana  re- 
ceivers appointed  in  other  States  may,  if  so  authorized, 
maintain  actions  in  the  courts  of  that  State.^  In  Louisiana 
a  foreign  receiver  has  been  permitted  to  file  his  bill  for  the 
recovery  of  property  which  had  been  fraudulently  removed 
into  that  State  from  the  jurisdiction  of  the  court  which  ap- 
pointed him." 

§  684.  In  Proceedings  in  Bankruptcy. — Under  the  bank- 
ruptcy laws  of  the  United  States  which  are  general  in 
their  application,  intended  to  serve  all  creditors  alike,  and 
to  give  to  all  creditors,  whether  residing  within  the  district 
where  the  bankruptcy  proceedings  are  pending  or  not,  all 
the  right  to  prove  their  debts  which  is  possessed  by 
citizens  of  the  district,  it  has  been  held  that  a  receiver  of 
the  property  of  a  corporation,  appointed- in  another  juris- 
diction, having  full  power  to  represent  the  corporation  of 
whose  property  he  is  in  charge  by  the  laws  of  the  State 
in  which  he  was  appointed,  may  prove  debts  in  bankruptcy 
due  to  the  estate  represented  by  him,  in  proceedings  in 
bankruptcy  pending  in  a  Federal  court  in  another  State, 
and  with  the  same  effect  as  if  he  had  been  clothed  with  his 
authority  as  receiver  by  a  court  territorially  within  the  dis- 
trict of  the  Federal  court  having  control  of  the  bankruptcy 
proceedings.* 

§  685.  The  Receiver  may  Sue  in  Foreign  Courts  in  Another 
Capacity. — The  tendency  of  the  courts  to  facilitate  suits .  of 
this  character  is  further  shown  by  the  readiness  with  which 
foreign  receivers  secure  permission  to  bring  actions  when 
they,  can  claim  the  privilege  on  q,ny  ground  other  than  a 
mere  appeal  to  the  principle  of  comity.  Accordingly,  it 
has  been  held  that  a  receiver  appointed  by  a  State  court 
for   a   corporation   organized   under  the  State   laws,  may 

'  Bagby  v.  Atlantic,  Mississippi  &  552 ;  Paradise  v.  Farmers'  &  Mer- 

Ohio  R.  R.  Co.,  86  Pa.  St.  291.  chants'  Bank,  5  La.  Ann.  710. 

2  Metzner  v.  Bauer,  98  Ind.  425.  ■*  Ex  parte  Norwood,  3  Biss.  504. 
'McAlpin  V.  Jones,  10  La.  Ann. 
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sue  in  tlie  Federal  courts  in  other  States  upon  a  judg- 
ment obtained  in  a  court  of  the  State  where  he  was  ap- 
pointed ;  in  such  a  case  he  is  looked  upon  as  suing  as  a 
judgment  creditor  rather  than  as  a  receiver,  and  if,  in  the 
declaration,  he  style  himself  "  receiver,"  etc.,  these  words 
will  be  considered  merely  as  descriptio  pers'once.''  And 
where  a  receiver  was  appointed  upon  a  creditor's  bill  in  New 
York,  and  the  debtor  made  a  general  assignment  of  all  his 
property,  in  a  form  sufficient  to  transfer  to  him  an  interest 
in  lands  under  the  laws  of  Michigan,  the  courts  of  the 
latter  State  allowed  him  to  file  a  bill  to  foreclose  a  mort- 
gage interest,  and  to  enforce  a  right  of  redemption,  holding 
that  he  did  not  appear  merely  as  a  receiver,  but  as  an  as- 
signee holding  a  legal  interest  in  the  property,  and  that 
his  designation  as  receiver  was  merely  descriptive.'*  Upon 
the  same  principle  if  a  receiver  duly  appointed,  and  in  ac- 
tual possession  of  property,  sends- it  into  another  State  by 
order  of  the  court  appointing  him,  and  it  is  there  attached, 
the  receiver  will  be  permitted  to  maintain  an  action  there 
in  replevin  for  its  recovery.^  But  the  courts  of  one  State 
are  not  bound  to  recognize  the  transfer  of  property  situated 
within  their  own  State  to  the  detriment  of  its  citizens, 
made  by  virtue  of  proceedings  in  the  courts  of  another 
State.  Thus,  in  a  case  in  Texas,  the  court  declined  to  re- 
cognize the  title  of  a  receiver  appointed  in  Tennessee  for  a 
corporation  to  whom  lands  situated  in  Texas  had  been 
conveyed  under  his  receivership,  as  against  creditors  in 
Texas  who  had  levied  attachments  upon  it,  holding  that  the 
rights  of  the  citizens  of  Texas  could  not  be  jeopardized  by 
the  proceedings  in  Tennessee.* 

§  686.      The  Jurisdiction  as  Affected  by  the  Acts  of  Others. — 
It  sometimes  happens  that  a  person  against  whom  a  re- 

^  Wilkinson  v.  Culver,  23  Blatchf .     not  have  the  benefit  of  any  irregu- 
416 ;  8.  c. ,  25  Fed.  Rep.  639.  larity  in  the  appointment  of  the  re- 

-  Graydon  v.  Church,  7  Mich.  36.       ceiver.     See  also  Chicago,  Milwau- 

3  Cagill    V.  Wooldridge,  8    Baxt.     kee  &  St.  Paul  R.  R.  Co.  v.  Packet 
580.     In  this  case  it  was  also  held     Co.,  108  111.  317. 
that  third  persons,  who  were  not        "*  Mosebyy.  Burrow,  52  Texas,  396. 
parties  to  the  original  suit,  could 
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ceiver  seeks  his  remedy  in  a  foreign  state,  lias,  by  his  pre- 
vious acts  or  dealings  with  the  receiver,  furnished  a  ground 
for  a  suit  against  him  in  a  foreign  jurisdiction  which  would 
not  otherwise  have  existed ;  as  e.  g.  where  a  citizen  of  one 
State  has  dealt  with  a  receiver  appointed  in  another  State, 
and  has  become  indebted  to  him.  In  such  a  case  it  would 
be  unjust  to  refuse  to  the  receiver  the  right  to  bring  his  suit 
where  he  can  get  jurisdiction  of  the  person  of  his  debtor 
— that  is  to  deny  to  him  the  only  right  of  redress  he  may  be 
able  to  invoke.  Accordingly,  it  has  been  held  in  Illinois 
that  the  successors  of  a  receiver  appointed  in  a  foreign 
state  could  proceed  in  the  courts  of  Illinois  to  foreclose  a 
mortgage  given  to  the  original  receiver,  by  a  proceeding  in 
their  own  names  as  receivers,  this  designation  being  con- 
sidered descriptio  personce  /'  and  this,  as  has  already  ap- 
peared, is  the  general  rule  in  point.  If  receivers  have  the 
power,  by  the  laws  of  the  State  in  which  they  are  appointed 
to  sell,  assign,  and  convey  the  assets  of  an  insolvent,  a  debt 
due  to  the  insolvent  from  a  citizen  of  another  State  may 
be  assigned  by  them  for  the  purpose  of  giving  to  the  pur- 
chaser an  equitable  right  of  action  against  the  debtor  in 
the  foreign  state.^ 

§  687.  The  Jurisdiction  of  the  Appointing  Court  will  not  be 
Presumed. — In  a  case  where  a  receiver,  who  was  duly  ap- 
pointed by  a  court  in  another  State,  brought  a  suit  in  Kan- 
sas to  which  the  defendant  answered  denying  the  jurisdic- 
tion of  the  court  which  appointed  him,  but  failed  to  show 
the  powers  of  that  court  by  competent  proof  from  the  laws 
of  the  foreign  state,  or  in  any  other  way,  and  the  record  did 
not  show  whether  the  court  whose  jurisdiction  was  denied 
was  of  special  or  general  jurisdiction,  it  was  decided  by 
the  Supreme  Court  of  Kansas,  that  the  power  of  the 
foreign  court  to  appoint  a  receiver  could  not  be  pre- 
sumed.' 

'  Iglehart  v.  Bierce,  36  111.  133.         ment  as  against  creditors  and  bona 

'  Hoyt  V.  Thompson,  5  N.  Y.  320.     fide  purchasers  was  not  determined. 

In  this  case  the  effect  of  the  assign-        ^  Kronberg  v.  Elder,  18  Kan.  150. 
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C. 

In  What  Name  He  May  Sue. 

§  688.  The  Prevalent  Riile. — Whether  a  receiver  may  in- 
stitute and  conduct  suits  upon  causes  of  action,  which  ac- 
crued to  his  principal  prior  to  his  appointment,  in  his  own 
name  or  in  the  name  of  the  party  to  whom  the  cause  of 
action  first  accrued,  is  primarily  controlled  by  statutes,  if 
any  there  be,  affecting  the  question,  or  by  the  order  of  the 
court.  But  where  the  matter  has  not  been  settled  by  stat- 
ute, or  by  an  order  of  court,  there  will  be  found  a  diversity 
of  opinion  in  the  reported  decisions  as  to  which  course  is 
proper.  The  prevailing  opinion  seems  to  have  been  that 
if  he  be  not  expressly  authorized  to  sue  in  his  own  name 
either  by  statute  or  order  of  court,  he  must  sue  in  the  name 
of  the  party  in  whom  the  right  of  action  was  vested  before 
his  appointment.'     This  rule  is  predicated  upon  the  theory 


'  Manlove  v.  Burger,  38  Ind.  211 ; 
Yaeger  x.  Wallace,  44  Pa.  St.  294— 
an  action  of  trover  by  a  receiver  of 
a  partnership  to  recover  for  the  con- 
version of  firm  property  before  his 
appointment,  it  being  held  that  the 
suit  should  have  been  in  the  name 
of  the  firm,  upon  the  ground  that  the 
appointment  did  not  transfer  to  the 
receiver  the  rights  of  the  firm  in 
choses  in  action.  But  on  this  point 
see  Gillet  v.  Fairchild,  4  Denio,  80  ; 
King  V.  Cutts,  24  Wis.  627,  holding 
that  a  receiver  cannot  maintain  an 
action  of  forcible  entry  and  detainer 
in  his  own  name,  but  should  obtain 
leave  to  sue  in  the  name  of  the  lessor; 
Booth  V.  Clark,  17  How.  331 ;  Gray- 
don  V.  Church,  7  Mich.  36 ;  Dick  ti. 
Struthers,  25  Fed.  Rep.  103,  holding 
that,  as  in  Pennsylvania,  a  receiver 
of  a  corporation  is  merely  a  custo- 
dian of  property,  and  is  not  invested 
with  its  title  to  letters  patent,  he 
cannot  sue  upon  them  in  his  own 


name ;  Freeman  v.  Winchester,  18 
Miss.  577 ;  Battle  ®.  Davis,  66  N.  C. 
252 — where  the  rule  was  applied  not- 
withstanding the  order  of  appoint- 
ment authorized  the  receiver  to  col- 
lect such  choses  in  action  as  might 
come  to  his  hands,  and  to  prosecute 
them  in  the  courts  of  the  State; 
Ingersoll  v.  Cooper,  5  Blatchf .  426, 
to  the  effect  that  notes  not  made  or 
assigned  to  the  receiver  should  be, 
sued  upon  in  the  name  of  the  owner 
of  the  legal  title  ;  Newell  v.  Fisher, 
24  Miss.  392,  in  which  it  was  held 
that  an  amendment  changing  the 
character  of  the  plaintiff  from  that 
of  an  administrator  to  that  of  a  re- 
ceiver, was  an  abandonment  of  the 
capacity  in  which  he  originally  sued 
and  virtually  destroyed  the  action ; 
Justice  V.  Kirlin,  17  Ind.  588 ;  Gar- 
ver  «.  Kent,  70  Ind.  428 ;  Moriarty 
V.  Kent,  71  Ind.  601;  Harrell  v. 
Kent,  71  Ind.  602 ;  State  v.  Wilmer, 
65  Md.  178  (1886) ;  s.  c,  3  Atl.  Rep. 
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that  the  receiver  does  not  become  invested  with  the  legal 
title  to  choses  in  action  by  virtue  of  his  appointment,  and 
is  not  a  purchaser  for  value.  This  theory,  as  we  shall 
hereafter  see,  has  always  been  controverted,  and  now  ap- 
pears to  be  losing  ground  as  being  unsatisfactory  and  un- 
necessarily technical ;  but  in  the  development  of  it  the 
courts  have  held  uniformly  that,  while  the  legah  title  to 
choses  in  action  was  not  in  the  receiver  it  was  in  the  court 
which  appointed  him  to  such  an  extent  that  it  could,  as  it 
often  did,  and  continues  to  do,  authorize  him  to  use  his  own 
name  in  suing  upon  them.'  The  courts  have  also  directed 
their  receivers  to  discontinue  actions  brought  by  them  in 
the  names  of  third  persons  without  authority,  and  have 
enforced  their  orders  by  injunction.^  So,  also,  the  receiver 
is  often  required,  when  the  legal  title  is  in  third  persons,  to 
obtain  an  order  of  court  to  prosecute  in  the  name  of  such 
third  persons,  after  due  notice  of  the  application." 

§  689.  The  Contrary  and  Preferable  Rule. — As  already  in- 
timated above,  the  rule  which  has  received  the  greatest 
support  requiring  receivers  not  authorized  by  statute  or 
order  of  court,  to  bring  suit  in  the  name  of  such  parties  as 
had  the  legal  title  prior  to  the  appointment,  has  not  been 
universally  approved  even  by  the  courts  which  adhere  to  it,* 
and  has  been  directly  opposed  in  a  line  of  decisions,  which 
hold,  in  effect,  that  the  receiver,  by  virtue  of  his  appoint- 
ment and  of  his  character  as  representative  of  all  parties 
interested  in  the  property,  is  a  quasi  assignee,  and  is  in- 

253,  to  the  effect  that  a  receiver  ap-  '  Hardwick  v.  Hook,  8  Ga.  354 ; 

pointed  in  the  place   of    executors  Leonard  v.  Storrs,  31  Ala.  488.   The 

should  sue  the  sureties  upon  their  practice  of  authorizing  receivers  to 

bond  in  the  name  of  the  State.     See  sue  in  their  own  names  by  the  terms 

also  Green  v.  Winter,  1  Johns.  Ch.  of  the  order  by  which  they  are  ap- 

60 ;  St.  Louis,  etc.,  Co.  ■».  Sandoval,  pointed  is  common, 

etc.,  Co.  Ill  111.  32.     The  liability  of  «  Merritt  «.  Lyon,  16  Wend.  405 ; 

sureties  on  an  ofiBcial  bond  is  not  a  Re  Merritt,  5  Paige,  125. 

"  debt"  which,  under  the  attachment  ^  Merritt  v.  Lyon,  16  Wend.  405. 

law  of  Missouri,  a  receiver  is  au-  "*  It  was  seriously  questioned  in 

thorized  to  sue  for  in  his  own  name.  Freeman    v.   Winchester,  18  Miss. 

State  V.  Gambs,  68  Mo.  289,  296.*  577. 
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vested  witli  the  title  to  all  rights  of  action  possessed  by  his 
principal  at  the  time  of  the  appointment,  to  such  an  extent, 
at  least,  as  will  enable  him  to  sue  upon  them  in  his  official 
character.'  This  position  seems  to  be  entirely  reasonable 
and  to  be  in  accord  with  other  well  recognized  rides  con- 
cerning the  powers  and  duties  of  the  receiver,  as  e.  g.  that  he 
may  make  sale  of  the  property  and  give  a  valid  title — where- 
as the  insolvent  cannot  do  so  after  a  receiver  of  his  effects 
is  appointed — and  that  he  may  sue  for  the  purchase  money 
of  property  sold  by  him,  in  his  own  name.  The  Supreme 
Court  of  New  Jersey  has  recently  rendered  an  important 
decision  upon  this  point,  holding  that  a  receiver  is  by  legal 
intendment  an  assignee,  and  that  express  authority  to  him 
to  sue  for  assets,  or  upon  choses  in  action  constituting  a 
part  of  the  assets,  is  not  essential.'"* 

^Wray?'. Jamison, lOHumph.186 —    the  hands  of  a  receiver,  was  not  a 


where  it  was  held  that  the  right  of 
action  was  diverted  from  the  original 
parties  of  whose  estate  the  receiver 
had  charge,  and  invested  in  him  of 
necessity,  so  that  he  alone  could  sue 
upon  it  and  in  his  own  name  ; 
Helme«.  Littlejohn,  12  La.  Ann.  298, 
in  which  it  was  decided  that  the  re- 
ceiver of  a  partnership  is  authorized 
merely  by  virtue  of  his  appoint- 
to  institute  actions  in  his  own  name 
for  the  recovery  of  money  due  to 
the  firm,  and  that  his  judgment  in 
such  an  action  will  fully  protect  the 
defendant  therein;  Singerlyw.  Fox,75 
Pa.  St.  112,  to  the  effect  that  a  receiver 
by  virtue  of  his  appointment  may  sue 
in  his  own  name  for  the  purchase 
price  of  property  sold  by  him ;  Hard- 
wick  ®.  Hook,  8  Ga.  354,  holding 
that  a  receiver  authorized  by  the 
order  of  his  appointment  to  bring 
suits  concerning  the  subject  matter 
of  his  trust,  may  do  so  in  his  own 
name  ;  Iglehart  ■».  Bierce,  36  111. 
133,  wherein  the  court  adjudged 
that  a  bank,  whose  assets  where  in 


I 


necessary  party  to  an  action  by 
them  to  foreclose  a  mortgage  to  re- 
cover money  due  the  estate,  upon  the 
ground  that  as  its  property  had  been 
given  over  to  the  receivers  it  had, 
prima  facie^  no  such  interest  in  the 
property  as  required  it  to  be  made 
a  party,  and  that  its  only  right 
was  to  compel  the  receivers  to  ac- 
count. 

^Wilkinson  v.  Eutherford  (Sup. 
Ct.  N.  J.  Feb.  1887),  10  East.  Rep. 
134  ;  8.  0.,  6,  Cent.  Rep.  521 ;  s.  a,  8 
Atl.  Rep.  507;  s.  c,  1  Ry.  &  Corp. 
L.  J.  421 — wherein  Mr.  Chief-Justice 
Beasley  pronouncing  the  opinion, 
of  the  court,  said  : — *'  The  bond  in 
this  case  is  payable  to  the  corpora- 
tion represented  by  the  plaintiff  as 
receiver ;  and  the  contention  is  that, 
as  the  statute,  by  virtue  of  which 
the  receivership  has  been  created,  is 
silent  as  to  the  powers  annexed  to 
such  office,  a  right  to  sue  in  his  own 
name  has  not  been  imparted  to  him. 
This  proposition  has  undoubtedly 
considerable  authority  in  its  favor ; 
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§  690.  Of  Suits  to  be  Brought  in  His  Own  Name. — In  that 
class  of  cases  where  the  right  of  the  plaintiff  to  bring  suit  is 
based  upon  his  possession — as  in  actions  of  trover  and  con- 

erty  thus  transferred  was  not  vested 
in  the  receiver,  it  would  be  difficult 


so  much,  indeed,  that  a  recent  text- 
writer  has  declared  it  to  be  the  doc- 
trine that  has,  in  general,  found 
favor  in  the  courts.  High,  Rec.  § 
209.  The  rule  thus  affli-med  is  that 
the  receiver  must  sue  in  the  name  of 
the  persons  having  the  legal  right. 
When  neither  the  statute  law  nor 
the  order  of  his  appointment  author- 
ized him  to  proceed  in  his  own 
name,  he  must  proceed  in  the  name 
of  the  person  in  whom  the  right  of 
action  existed  before  his  appoint- 
ment  It  has  been  al- 
ready shown  that  there  is  no  stat- 
utory definition  of  the  powers  of  the 
receiver.  The  question,  conse- 
quently, that  arises,  is  as  to  the  in- 
herent abilities  of  a  receiver  by  force 
of  the  usual  rules  of  jurisdiction.  I 
cannot  agree  to  the  doctrine  that  a 
receiver  is  a  mere  custodian  of  the 
property  of  the  person  whom  in  cer- 
tain respects  he  is  made  to  supplant, 
and  it  would  seem  that  he  is  an  as- 
signee of  the  assets  within  the  scope 
of  his  office.  There  seems  to  be  no 
reason  why  his  power  should  not  be 
held  to  be  co-extensive  with  his 
functions ;  and  it  is  clear  that  he 
cannot  conveniently  perform  those 
functions  unless  upon  the  theory 
that  some  interest  in  the  property, 
akin  to  that  of  an  assignee's,  passes 
to  him.  The  receiver  is  to  discharge 
the  executory  duty  of  collecting  the 
debts,  and  taking  into  his  posses- 
sion, even  against  antagonistic 
claims,  the  tangible  property  ;  and, 
after  his  appointment,  a  sale  of  such 
property  by  the  insolvent  would,  it 
is  presumed,  be  absolutely  void ; 
and  yet,  if  the  interest  in  the  prop- 
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to  find  ground  on  which  to  invali- 
date the  transaction.  If  no  title  re- 
sides in  the  receiver  in  disposing  of 
property,  he  would  be  obliged  to 
make  sale  in  the  name  of  the  insol- 
vent owner,  and,  if  the  money  that 
became  due  was  not  paid,  to  collect 
it  by  suit  in  the  name  of  such  own- 
er, and  yet,  in  the  case  of  Singerly 
v.  Fox,  75  Pa.  St.  112,  it  was  decid- 
ed that  such  officer  could  sue  in  his 
own  name  for  the  purchase  money 
of  an  article  sold  by  him  in  his 
official  capacity.  The  inconvenience 
of  requiring  these  agents  of  a  court 
of  equity  to  institute  all  actions  in 
the  name  of  the  insolvent  was  exem- 
plified in  a  case  arising  in  the  State 
of  Maine;  the  question  being  whether 
the  receivers  of  a  bank  could  main- 
tain in  their  own  names  an  action  to 
obtain  possession  of  real  estate  to 
which  the  bank  was  entitled;  the 
right  to  prosecute  in  the  form  adopt- 
ed was  upheld  by  the  Supreme 
Court  of  that  State,  the  circum- 
stance being  emphasized  that  the 
writ  under  a  judgment,  if  obtained 
in  the  name  of  the  bank,  would  re- 
quire the  officer  executing  it  to  put 
the  bank,  and  not  the  receivers,  in 
possession,  which  was  not  the  ob- 
ject of  the  suit.  Baker  v.  Cooper, 
57  Me.  388.  These  embarrassments, 
as  well  as  many  others  of  a  like 
kind,  are  obviated  by  the  adoption 
of  the  doctrine,  that  virtute  officii  a 
receiver  becomes  a  provisional  as- 
signee of  the  property  committed  to 
him,  and  this  doctrine  is  recognized 
in  the  case  of  Harrison  ®.  Maxwell, 
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version — a  receiver  who  has  come  into  possession  of  property 
by  virtue  of  his  appointment,  may  bring  such  suits  in  his 
own  name.^  This  principle  has  been  extended  to  a  case 
where  an  execution  on  a  judgment  in  favor  of  an  insolvent 
bank  had  been  levied  on  real  estate  and  seisin  thereof  deliv- 
ered to  the  receivers,  it  being  held  that  the  receivers  could 
maintain  an  action  of  forcible  entry  and  detainer  in  their 
own  names  against  the  tenant  holding  possession  without 
consent."*  And,  upon  the  principle  that  the  receiver  rep- 
resents the  creditors  as  against  the  officers  of  a  corporation, 
a  bill  to  obtain  satisfaction  of  a  debt  against  an  original 
debtor,  which  debt  has  been  fraudulently  discharged  by  col- 
lusion with  the  officers  of  the  corporation,  may  be  filed  in  the 
name  of  the  receiver.^  In  the  same  way  a  suit  to  set  aside 
and  vacate  a  judgment  recovered  against  a  corporation  with- 
out consideration  and  by  collusion  with  its  officers,  in  fraud 
of  the  creditors,  was  properly  brought  by  the  receiver  of 
the  corporation  in  his  own  name."  A  receiver  appointed  in 
one  jurisdiction  to  take  charge  of  a  fund  cannot  sue  in 
another  in  his  own  name,  although  expressly  authorized  by 

44  N.  J.  Law  319.  It  will  be  ob-  Gardner  v.  Smith,  29  Barb.  68  ; 
served  that  the  theory  thus  ap-  Boyle  v.  Townes,  9  Leigh.  (Va.)  158. 
proved  attributes  to  a  receiver  of  '-^  Baker  v.  Cooper,  57  Me.  388. 
the  kind  in  question  only  a  limited  Walton,  J.  said:— ^' The  object  of 
power  to  institute  action  in  his  own  the  suit  is  to  obtain  possession  of 
name,  as  he  is  supposed  to  have  the  the  real  estate  in  question  for  the  re- 
power,  in  this  respect;  of  an  assignee,  ceivers,  and  not  for  the  bank.  A  suit 
and  nothing  more.  A  chose  in  ac-  in  the  name  of  the  bank  would  not 
tion  that  is  not  so  transferable  as  to  accomplish  that  purpose;  for  the 
enable  an  assignee  to  sue  for  it  in  execution  or  writ  of  possession,  if 
his  own  name  is  transmitted  to  a  one  was  obtained,  would  require  the 
receiver  subject  to  the  same  qualifi-  officer  executing  it  to  put  the  bank, 
cation."  Of  this  decision  the  ac-  and  not  the  receivers  into  posses- 
complished  editor  of  the  New  York  sion."  But  see  American  Bank  v. 
Daily  Register  said  that  it  "  seems  Cooper,  54  Me;  438. 
to  be  a  not  improper  judicial  adop-  ^  Nathan  ^.  Whitlock,  9  Paige, 
tion  of  the  principle  embodied  by  152.  But  this  right  was  questioned 
the  statute  in  England  by  Lord  in  Hyde  v.  Lynde,  4  N.  Y.  387. 
Brougham's  Vesting  Order."  N.  Y.  ^  Whittlesey  v.  Delaney,  73  N.  Y. 
Daily  Reg.,  April  21,  1887.  571,  578. 


Singerly  v.  Fox,  75  Pa.  St.  112 
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the  decree  to  maintain  actions  in  liis  own  name.^  A  receiver 
authorized  by  an  order  of  a  Federal  court  to  prosecute  suits 
in  the  courts  of  the  State  wherein  the  Federal  court  is  sit- 
uated, cannot  bring  suits  in  the  State  courts  in  his  own 
name  if  such  State  courts  have  not  themselves  the  power  to 
allow  him  to  sue  in  the  same  manner.^  There  is  a  manifest 
distinction  between  permitting  a  receiver  to  collect  a  judg- 
ment already  rendered,  and  conferring  on  him  the  right  to  in- 
stitute an  action  in  which  he  has  no  interest,  for  the  pur- 
pose of  recovering  a  judgment  for  the  benefit  oi  others.  The 
parties  in  interest  must  sue.^  The  successors  of  a  receiver 
who  might  sue  in  his  own  name  may  institute  the  suit  in 
their  own  names.* 

§  691.  Where  the  Right  is  Given  by  Statute. — In  some  of  the 
States  statutes  have  been  enacted  which,  either  directly  or 
by  necessary  implication,  determine  in  what  name  a  receiver 
shall  proceed  in  prosecuting  suits  on  behalf  of  the  estate  he 
represents."  Generally  if  the  statute  provides  that  such 
suits  may  be  brought  in  the  name  of  the  party  over  whose 
estate  the  receiver  is  placed,  "or  otherwise,"  the  receiver 
may  properly  institute  the  suits  in  his  own  name.^  If  the 
statute  give  receivers  of  corporations  full  power  to  sue  for 
and  collect  demands,  or  to  recover  property  in  the  name  of 
the  corporation  for  the  use  of  its  creditors,  in  the  same  way 

^  Hazard  v.  Durant,  19  Fed.  Rep.  the  Connecticut  statute  a  receiver 

471.               •  of   a   corporation  may  recover  for 

^  Battle  V.  Davis,  66  N.  C.  252,  the  conversion  of  its  property  by  a 

257.  suit  in  his  own    name.     Terry  «. 

^Murrell    v.    McAllister,  79  Ky.  Bamberger,  44  Conn.  558;  and  a  for- 

311,  313.  eign  receiver  may,  in  his  own  name, 

''Iglehart  v.  Bierce,  36  111.  133.  bring  suit  in  that  State  to  recover 

^  Under  §  668,  Code  of  North  Car-  upon  contracts  originally  made  with 

olina,  a  receiver  of    a  corporation  the  corporation  represented  by  him. 

may  sue  a  debtor  of  such  corpora-  Cooke  v.  Town  of  Orange,  48  Conn, 

tion  either  in  his  own  name  or  that  401. 

of  the  corporation.     Gray  v.  Lewis,  ^  Manlove  v.  Burger,  38  Ind.  211 ; 

94  N.  C.  392.     As  to  the  effect  of  Hayes  v.  Brotzman,  46   Md.   519 ; 

the  statute  of  Missouri,  see  State  v.  Frank  v.  Morrison,  58  Md.  423. 
Fichteukamm,  68  Mo.  289.     Under 
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and  to  tlie  same  extent  that  the  corporation  itself  might  re- 
cover, the  effect  is  to  vest  in  the  receivers  the  right  of  action 
and  to  prevent  the  corporation  from  prosecuting  in  its  own 
name.^  The  term,  "  chose  in  action,"  as  used  in  a  statute 
authorizing  a  receiver  of  a  corporation  to  sue  in  his  own 
name,  has  been  construed  to  extend  to  all  rights,  whether 
arising  in  contract  or  in  tort,  to  property  not  in  possession, 
so  as  to  authorize  an  action  of  trover  for  bonds  belonging  to 
an  insolvent  bank  by  its  receiver  in  his  own  name,  although 
the  conversion  occurred  before  his  appointment.''  When  a 
statute  authorizes  a  court  to  make  such  orders  and  decrees 
as  may  be  necessary  for  winding  up  the  affairs  of  a  corpo- 
ration, the  court  may  empower  its  receiver  to  bring  suits  in 
his  own  name  for  unpaid  subscriptions  to  the  capital  stock 
of  the  corporation,"  or  for  funds  misapplied  or  wasted  by  its 
officers." 

§  692.  Substitution  of  the  Receiver  as  Plaintiff. — In  case  suit 
has  been  begun  by  a  corporation  and  is  pending  at  the  time 
a  receiver  is  appointed,  the  proper  course  is  to  have  the 
receiver  substituted  as  plaintiff  in  place  of  the  corpora- 
tion ;  in  such  a  case  the  court  will  not  permit  the  cause  to 
proceed  until  the  substitution  is  made,  and  will  make  no 
order  affecting  his  right  to  be  substituted  without  notice  to 
him.*  In  granting  a  receiver's  motion  for  substitution  the 
court  may  impose  suitable  conditions  if  necessary  to  pro- 
tect the  rights  of  other  parties."  The  appointment  of  a  re- 
ceiver of  the  property  of  a  plaintiff  in  a  pending  action  is  not 

'  Miami  Exporting  Co.  v.  Gano,  13  al  Trust  Co.  v.  Murphy,  30  N.  J. 

Ohio,  269 ;  Renick  v.  Bank  of  West  Eq.  408— in  which  the  substitution 

Union,  13  Id.  298.  of  a  foreign  receiver  was  made  upon 

-  Gillet  V.  Fairchild,  4  Denio.  80.  such  terms  as  would  protect  the  cit- 

^  Gill  V.  Balis,  72  Mo.  424.  izens  of  the  State  where  the  suit  was 

*  Alexander  v.  Relfe,  74  Mo.  495.  pending,  being  creditors  of  the  for- 

5  Talmage  v.  Pell,  9  Paige,  410.  eign  corporation,  and  such  as  would 

« Livingston  «.01yphant,  2  Robert,  secure  obedience  to  orders  of  the 

(N.  Y.)  639— where  he  was  required  court  respecting  such  funds  as  might 

to  assume  the  burden  of  proof  as  to  be  realized. 

the  consideration  of  a  note ;  Nation- 
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good  ground  for  a  continuance/  In  the  same  way  if  a  re- 
ceiver who  has  instituted  a  suit  in  his  own  name,  be  remov- 
ed, his  successor  may  be  substituted  as  plaintiff  in  his  stead,'' 
and  the  death  of  the  first  receiver  after  the  substitution  of 
his  successor  will  have  no  effect  upon  the  action  by  way  of 
abatement.^  So  also,  if  a  receiver  die  after  instituting  an 
action  on  behalf  of  the  estate  in  his  custody,  the  action  does 
not  abate,  if  the  cause  of  action  survive,  but  may  be  con- 
tinued, and  his  successor  in  the  office  may  be  substituted/ 

D. 

The  Receiver's  Pleadings  and  Proofs. 

§  693.  His  Authority  to  Sue  Should  he  Alleged. — Since  a  re- 
ceiver sues  in  a  representative  capacity  and  not  in  his  per- 
sonal right,  it  is  considered  necessary  that  he  should  not 
only  set  out  in  his  pleading  the  right  of  the  party  whom  he 
represents,  but  also  the  authority  under  which  he  assumes 
to  act ;  and  generally  it  is  essential  that  he  do  this  by  show- 
ing, in  a  way  capable  of  being  traversed,  his  appointment 
by  a  court  of  competent  jurisdiction,  in  a  case  within  its 
jurisdiction,  and  that  he  has  its  authority  to  prosecute  the 
action.^  Sufficient  facts  concerning  the  appointment  should 
be  alleged  to  show  that  it  has  actually  been  made,  and  the 
facts  so  alleged  should  be  set  out  in  such  form  that  issue 
may  be  joined  thereon."  In  New  York,  the  courts  recogniz- 
ing the  disadvantage,  inconvenience  and  expense  incurred 

^  Toledo,  Wabash  &  Western  R.  nature  of  a  bill  of  revivor  or  a  sup- 

R.  Co.«.  Beggs,  85  111.  80.  plemental  bill. 

2  Sheldon  «?.  Adams,  27  How.  Pr.  ^  Coope  v.  Bowles.  42  Barb.  87 ;  s. 
179 ;   8.  o.,  41  Barb.  54.  o.,  28  How.  Pr.  10;  8.  c,  18  Abb. 

3  Id.  Pr.   442;    Bangs  'o.   Mcintosh,    23 

4  Searcy  «.  Stubbs,  12  Ga.  437.  In  Barb.  591 ;  Stewart  «.  Beebe,  28 
Georgia  the  proper  practice  for  the  Barb.  34 ;  White  "o.  Low,  7  Barb. 
substitution  of  a  second  receiver  as  204  ;  Potter  v.  Merchants'  Bank,  28 
plaintiff  was  said  to  be  hy  scire  facias  N.Y.  641.  See  also,  as  to  the  means 
to  the  defendant  in  the  action.  Pal-  of  questioning  the  sufficiency  of  the 
mer  ®.  Murray,  18  How.  Pr.  545 —  allegations  under  the  Now  York 
where  the  New  York  practice  was  Code,  Cheney  v.  Fisk,  22  How.  Pr. 
stated  to  be  by  proceedings  in  the  236. 

6  White  ®.  Low,  7  Barb.  204. 
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by  requiring  a  receiver  to  plead  all  the  facts  concerning  his 
appointment,  and  relaxing  their  former  stringent  require- 
ments, have  held  that  an  averment  of  the  appointment,  in 
general  terms,  is  sufficient,  and  that  under  such  an  averment 
the  receiver  may  prove  all  the  facts  necessary  to  confer 
jurisdiction.'  So  allegations  of  appointment  by  a  certain 
court  at  a  certain  place  and  time,  and  that  the  security  re- 
quired had  been  filed,  and  that  the  receiver  was  in  lawful 
possession  of  the  property  were,  upon  demurrer,  held  to  be 
sufficient.^  A  mere  allegation  that  he  was  duly  appointed 
on  a  certain  day  is  not  sufficient,  because  it  cannot  be  put 
in  issue  or  tried.^ 

§  694.  This  Rule  Applies  to  Receivers  of  National  Banks. — 
The  rule  that  the  allegation  of  the  receiver's  appointment 
and  authority  may  be  made  in  general  terms,  has  been  ap- 
plied to  cases  where  the  receiver  was  appointed  in  accord- 
ance with  the  provisions  of  the  National  Banking  law."  In 
a  case  where  it  was  alleged  by  the  plaintiff  that  he  was  duly 
appointed  receiver  of  a  national  bank  by  the  Comptroller  of 
the  Currency,  on  a  day  named,  in  accordance  with  the  pro- 
visions of  the  Acts  of  Congress  and  the  amendments  there- 
to, by  and  with  the  concurrence  of  the  Secretary  of  the 
Treasury,  and  that,  under  the  authority  of  these  acts,  he  had 
taken  possession  of  the  effects  of  the  bank,  including  the 
note  sued  upon,  these  allegations  were  held  to  be  sufficient 
upon  demurrer,  and  he  was  not  required  to  plead  or  prove 
that  the  emergency  specified  in  the  law  had  arisen  or  had 

^Rockwell  V.  Merwin,   45  N.  Y.  mere  description  of  himself  as  "  hav- 

166,  affirming  s.  c,  8  Abb.  Pr.  (N.  ing    been    duly    appointed"     and 

S.)  330  ;    White    v.  Joy,  13  N.  Y.  "  bringing  this  suit  by  order  of  the 

83;   Manley  v.   Rassiga,   13    Hun,  Supreme  Court "  being  insufficient  as 

288.  not  being  issuable.     Dayton  v.  Con- 

2  Stewart  v.   Beebe,  28  Barb.  34.  nah,  18  How.  Pr.  326.     He  was  also 

See  also  Donnelly  v.  West,  17  Hun,  required  to  state  the  place  where  the 

564,  568.     Under  the  former  prac-  appointment  was  made.     White  «. 

tice  it  was  held  that  the  receiver  Low,  7  Barb.  204. 

must  state  in  his  complaint  the  time  ^Q^let  v.  Fairchild,  4  Denio,  80. 

and  mode  of    his    appointment,   a  ^ See  ^  All,  et  seg.,  supra. 
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been  adjudicated,  as  is  required  by  tlie  terms  of  the  law  in 
order  to  justify  the  appointment.' 

§  695.  When  the  Defendant  is  Estopped  to  Deny  the  Receiver's 
Authority. — A  defendant  in  a  suit  brought  against  him  by  a 
receiver  may  be  estopped,  by  his  own  admissions  or  conduct, 
from  denying  the  authority  of  the  receiver  to  institute  the 
action,  and  in  such  a  case  the  receiver  is  not  required  to 
prove  either  his  appointment  or  his  authority  to  bring  the 
suit ;  as  when  a  defendant  in  an  action,  brought  by  a  re- 
ceiver, filed  a  demurrer  which  was  overruled  with  leave  for 
him  to  plead  to  the  merits,  upon  his  executing  a  good  and 
sufficient  bond  conditioned  to  abide  the  result  of  the  action, 
and  such  a  bond  was  given,  it  was  held,  in  an  action  upon 
the  bond  after  judgment  had  been  obtained  in  the  original 
action,  that  the  execution  of  the  bond  was  an  admission,  on 
the  part  of  the  defendant,  that  the  plaintiff  had  been  duly 
appointed  receiver,  and  had  been  authorized  to  bring  the 
action  referred  to  in  the  bond,  and  that  such  an  admission 
rendered  it  unnecessary  for  the  receiver  to  prove  either  his 
appointment  or  his  authority  to  sue.'' 

§  696.  Defect  in  Pleading  the  Appointment  Cured  by  Verdict ; 
A  Transcript  of  the  Order  Need  Not  Accompany  the  Plead- 
ing.— The  omission  of  an  averment  of  the  time  when  an  ap- 
pointment of  a  receiver  was  made,  and  of  the  court  by 
which  it  was  made,  will  be  cured  by  the  verdict.'  When  the 
receiver  of  an  insolvent  insurance  company  brought  an  ac- 
tion to  enforce  the  assessment  upon  the  premium  notes  due 
to  the  company,  it  was  held  that  he  was  under  no  necessity 
of  filing  with  his  pleading  a  transcript  of  the  decree  against 
the  insurance  company,  by  which  the  assessment  had  been 
ordered,  and  under  which  the  receiver  was  appointed,  be- 
cause, while  his  right  to  maintain  the  action  was  essential 

In  this  case  the  action  was  institu- 
ted by  the  receiver  of  a  partner- 
ship to  recover  a  debt  due  to  the 
firm  of  whose  assets  he  had  charge. 


'Piatt  v 

Crawford, 

8  Abb. 

Pr. 

(N.  S.)  297 

2  Scott  V. 

Duncombo 

49  Barb 

.73. 

^Griesel 

V.  Schmal, 

632 

55  Ind. 

475. 

CHAP.   XVIII.]      SUITS  BY  AND  AGAINST  RECEIVERS.  §   698 

to  a  recovery,  and  was  to  be  averred  and  proved  upon 
the  trial,  it  was  not  the  basis  upon  which  the  action  was 
founded.^ 

§  697.  Allegations  Necessary  in  Actions  by  a  Receiver  in  Sup- 
plementary Proceedings. — Upon  the  ground  that,  in  general, 
a  receiver  is  not  clothed  with  the  right  to  maintain  an  ac- 
tion which  could  not  be  maintained  by  the  party  or  estate 
represented  by  him,  a  receiver  in  supplementary  proceed- 
ings has  been  required,  by  a  court  in  New  York,  to  state  in 
his  complaint  the  right  of  the  parties  represented  by  him 
to  maintain  the  particular  action,  showing  a  cause  of  action 
existing  in  them,  and  that  by  the  appointment  of  the  court, 
lawfully  made,  in  a  matter  where  the  court  had  jurisdiction, 
the  power  has  been  conferred  on  him,  in  his  representative 
capacity  as  a  receiver,  to  prosecute  the  action.  It  is  not 
enough  to  allege  generally  that  he  was  appointed  receiver 
in  supplementary  proceedings.  The  judgment  and  other 
facts  necessary  to  maintain  supplementary  proceedings 
must  be  set  forth.'' 

§  698.  Of  the  Proof  of  the  Appointment. — It  is  not  neces- 
sary, when  proof  of  the  appointment  of  a  receiver  is  re- 
quired, that  he  should  introduce  a  transcript  of  all  the  pro- 
ceedings in  the  suit  in  which  he  was  appointed ;  such  a  re- 
quirement would  tend  to  deprive  the  parties  of  the  benefit 
of  his  appointment,  and  would  unreasonably  increase  the 
expense  attending  suits  brought  by  him."  A  certified  copy 
of   the    order  of  appointment    is   considered  prima  facie 

1  Boland  v.  Whitman,  33  Ind.  64.  were  before  him,  and  that  the  entire 

2  Coope  v.  Bowles,  42  Barb.  87 ;  record  should  have  been  offered, 
s.  o.,18Abb.  Pr.  442;  s.  c.,28How.  The  court,  Merrick,  C.  J.,  said:— 
Pr.  10.  "  We  think  that  the  certified  copy 

3  Helme  v.  Littlejohn,  12  La.  Ann.  of  the  entry  alone  making  the  ap- 
298.  The  proof  here  offered  was  a  pointment  ought  to  be  deemed 
certificate  by  the  judge  that  the  ap-  prima  facie  proof  that  the  court  had 
pointment  had  been  made  in  the  ac-  the  proper  parties  before  it  when 
tion  after  a  consideration  of  the  ev-  the  appointment  was  made,  leaving 
idence,  the  pleadings  and  the  law,  the  opposite  side  to  rebut  the  pre- 
to  which  it  was  objected  that  it  did  sumption." 


not.  show  that  the   proper  parties 
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proof  that  the  proper  parties  were  before  the  court  when 
the  appointment  was  made,  but  the  defendant  is  at  liberty  to 
rebut  this  presumption.'  It  has  been  further  decided,  when 
a  receiver  upon  the  trial,  in  order  to  prove  his  appointment 
offers  in  evidence  merely  a  copy  of  the  order  of  his  appoint- 
ment and  proof  of  the  fact  that  he  has  filed  the  bond  re- 
quired by  the  order,  that  the  recitals  in  the  order  are  suffi- 
cient to  prove  the  pendency  of  the  original  action  in  which 
it  was  made,  if  the  appointing  court  were  a  court  of  gen- 
eral jurisdiction,  it  being  presumed  that  in  a  court  of  such 
a  grade  every  requirement  necessary  to  justify  it  in  mak- 
ing the  order  had  been  complied  with/ 

E. 

Defenses  to  A  ctions  hy  Receivers  ;  Set-off. 

§  699.  The  Appointment  of  a  Receiver  Does  Not  Generally 
Aflfect  Defenses. — A  defendant  in  a  suit  brought  by  a  receiver 
may  avail  himself  of  any  defense  which  he  has  to  the  claim 
as  against  the  original  party,  and  may  plead  it  with  like 
effect.'  This  rule  follows  naturally  from  the  proposition 
already  stated  that  the  appointment  of  a  receiver  does  not 
affect  the  obligation  of  contracts  or  other  rights  of  action 
existing  between  the  party  whose  property  is  given  over  to 
a  receiver,  and  others."  Accordingly,  where  the  receivers 
of  a  bank  brought  suit  upon  a  note  given  for  a  subscription 
to  its  capital  stock,  it  has  been  held  that  the  maker  may  be 
allowed  to  make  the  defense  that  it  was  obtained  from  him 

'  Helme  «.  Littlojohn,  12  La.  Ann.  -».  Brett,  6  Bosw.  627;  Williams  v. 

298.  Babcock,  25  Barb.  109 ;  Thomas  v. 

2  Potters.  Merchants  Bank,  28  N.  Whallon,  31  Barb.  172 ;  Colt  v. 
Y.  641  ;  Hayes  v.  Brotzman,  46  Md.  Brown,  12  Gray,  238  ;  Brooks -y.  Big- 
519 ;  Cf.  Frank  v.  Morrison,  58  Md.  elow,  142  Mass.  6  (1886). 

423.  "  See  §   664,   mjyra ;  Williams  «. 

3  Litchfield  Bank  v.  Peck,  29  Conn.  Babcock,  25  Barb.  109  ;  Bell  v.  Shib- 
384 ;  Moise  v.  Chapman,  24  Ga.  249;  ley,  33  Barb.  610 ;  Savage  «.  Med- 
Dovendorf  «.  Beardsley,  23  Barb,  bury,  19  N.  Y.  32 ;  Shanghnessy  «. 
656  ;  See  also  Van  Wagoner  «.  Pat-  Yan  Rensselaer  Insurance  Co.  21 
ersonGasLightCo.,23N.J.Law,283;  Barb.  605. 

Hyde  v.  Lynde,  4  N.  Y.  387 ;  Berry 
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by  means  of  false  and  fraudulent  representations  by  the 
agents  of  the  bank,  as  to  the  value  and  condition  of  the 
stock.^  So,  where  a  depositor  in  a  bank  obtained  advances 
upon  the  agreement  that  his  balance  on  deposit  and  that 
of  his  firm  should  be  applied  to  their  payment,  it  was  held, 
in  an  action  by  the  receiver  of  the  bank  upon  the  note 
given  for  such  advances,  that  the  defendant  was  entitled 
to  a  deduction  to  the  extent  of  the  balances  which  had  not 
already  been  applied  in  payment  of  the  advances.'* 

§  700.  Instances  of  Defenses  Not  Allowed. — If  a  receiver 
loan  trust  funds  without  legal  authority,  and  take  a  pro- 
missory note  for  security,  the  want  of  such  legal,  authority 
is  not  a  good  defense  in  an  action  on  the  note,  brought  by 
a  receiver,  subsequently  appointed,  who  holds  it  as  part  of 
the  assets  of  the  trust  estate.^  Even  if  a  transfer  of  a  debt- 
or's property  to  receivers,  made  by  an  order  of  court  upon 
the  application  of  a  judgment  creditor,  be  voidable  by  other 
creditors  under  the  State  insolvent  law,  that  debtor's  debtor 
cannot  set  up  the  objection  in  a  suit  by  the  receivers." 
"When  receivers  of  the  property  of  an  insolvent  corporation 
appointed  in  New  York,  brought  suit  upon  certain  notes  exe- 
cuted by  a  citizen  of  Massachusetts,  but  received  by  them 
as  part  of  the  assets  of  the  corporation,  the  defendant  was 
not  allowed  to  make  the  defense  that  the  notes  had  been 
attached  in  Massachusetts  by  a  creditor  of  the  corporation 
after  the  appointment  of  the  receivers,  upon  the  ground  that 
the  notes  being  in  possession  of  the  receivers  in  New  York, 
the  courts  of  Massachusetts  had  no  jurisdiction  over  them.^ 

1  Litchfield  Bank  v.  Peck,29  Conn.  ^  Chase  v.  Petroleum  Bank,  66  Pa. 

884.     But  where  the  defendant   is  St.  169. 

himself  a  participant  in  the  forma-  ^  Corbin  v.  De  La  Vergne,  44  N.  J. 

tion  of  a  fraudulent  banking  com-  Law,  70. 

panyhe  cannot  plead  such  fraudu-  ■^Naglee'W.  Lyman,  14  Cal.  450. 

lent  organization  against  its  recciv-  ^  Osgood  v.  Maguire,  61  N.Y.  524. 

ers  in  an  action  to  enforce  payment  As  to  the  right  of  a  defendant  to  ob- 

of  his  subscription.  Litchfield  Bank  ject  that  the  receiver's  bond  is  not 

V.  Church,  29  Conn.  137.     See  also  in  due  form,  see  §  181,  supra,  and 

Farmers'  and  Mechanics'  Bank  «.  cases  there  cited. 


Jenks,  7  Mete.  592. 
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§  701.  The  Appointment  Cannot  be  Attacked  in  a  Collateral 
Action. — It  seems  to  be  established  that  the  regularity, 
propriety,  or  necessity  of  the  api3oiiitment  of  a  receiver  is 
not  to  be  questioned,  in  a  merely  collateral  action,  at  least 
by  parties  or  privies  to  the  action  in  which  the  appoint- 
ment was  made.'  As  to  the  right  of  other  parties  in  this 
respect  there  seems  to  be  a  difference  of  opinion.  In  a 
leading  case  it  was  held  that,  if  proof  of  the  appointment  be 
made  by  proper  record  evidence,  such  proof  is  conclusive, 
it  being  considered  not  material  whether  the  action  of  the 
court  in  making  the  appointment  was  proper  or  not,  so  long 
as  the  order  by  which  it  was  made  remains  unchallenged  of 
record.'^  On  the  other  hand  it  has  been  held  that  to  a  suit 
by  a  receiver  to  collect  an  unpaid  subscription,  a  shareholder 
may  aver  that  the  receiver  was  improperl}"  appointed  by  a 
decree  not  binding  on  the  shareholder.^  Probably  those  who 
were  entire  strangers  to  the  original  proceeding  should  be 
allowed,  in  a  collateral  action  where  their  interests  are  af- 
fected by  the  appointment,  to  attack  the  order  on  the  ground 
that  it  was  procured  through  fraud  and  collusion,  or  by 
deception  practiced  on  the  court,  but  for  no  other  reason.* 

§  702.  Of  Set-off  Generally. — Questions  concerning  de- 
fenses to  actions  brought  by  receivers  occur  most  frequently 
in  cases  where  the  defendant  seeks  to  interpose  a  set-off 
to  the  receiver's  claim  ;  whether  or  not  a  set-off  may  be  al- 
lowed as  a  defense,  depends  very  largely  upon  whether  the 

'  See  §  170,  mpi-a,  and  cases  there  ^  Chandler  v.  Brown,  77  111.  333. 

cited.  In  commenting  on  this  case  Mr.  Tay- 

'^  Vermont  &  Canada  R.  R.  Co.  v.  lor,  in  his  philosophical  treatise  on 

Vermont  Central  R.  R.  Co.,  46  Vt.  Corporations,    §   543,  says: — "But 

792 ;  Case  «.  Marchaud,  23  La.  Ann.  this  doctrine    may   perhaps   be   of 

60— an  action  upon  a  note  wherein  questionable  correctness,  or  at  least 

it  was  held  that  it  is  sufficient  for  application,   since    the  shareholder 

the  maker  of  a  note  to  know  that  could  have  intervened  in  the  pro- 

the  receiver  was  appointed,  that  he  ceeding  by  which  the  receiver  was 

held  the  note  and  that  by  paying  it  appointed,"  and  cites  Schoonovor  «. 

he  might  be  discharged.     See  also  Hinckley,  48  Iowa,  82, 

Attorney-Generals.  Guardian Mutu-  '*H.  Campbell  Black,  Esq.,  in  the 

al  Life  Insurance  Co.,  77  N.Y.  272;  article  already  referred  to,  25  Am. 

Jay  V.  DeGroot,  17  Abb.  Pr.  36.  Law  Reg.  (N.  S.)  290. 
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receiver  sues  as  the  representative  of  the  corporation  or 
other  party  whose  assets  he  has,  or  on  behalf  of  the  credi- 
tors, and  also  upon  whether  the  right  sought  to  be  set-off 
accrued  to  the  defendant  before  or  after  the  appointment  of 
the  receiver.  The  general  principle  as  to  demands,  or  choses 
in  action,  in  favor  of  the  original  party  of  whose  property 
a  receiver  is  appointed  has  been  stated,  by  a  recognized 
authority,  to  be  that  "  the  receiver  takes  such  choses  in  ac- 
tion subject  to  any  equitable  set-off  which  the  defendant 
might  have  urged  against  the  original  party  holding  the 
legal  title.'"  So  it  has  recently  been  held  that  a  lessee,  in 
a  suit  by  a  receiver  for  rent,  may  avail  himself  of  whatever 
defenses,  counter  claims,  or  set-offs  he  might  have  pleaded  in 
a  suit  by  the  lessors.'^  And,  in  a  leading  case  in  Massachu- 
setts, in  which  the  receiver  of  a  bank  brought  suit  upon  a 
note  found  among  the  assets  of  the  bank,  the  defendant  was 
allowed  to  set-off  the  bills  and  notes  of  the  bank  which  he  had 
received  in  the  ordinary  course  of  business  before  the  time 
when  the  assets  of  the  bank  were  sequestrated  for  the 
benefit  of  its  creditors  by  an  injunction  for  that  purpose  ; 
but  all  bills  of  the  bank  which  he  received  after  the  injunc- 
tion were  not  alloAved  to  be  set-off.^  Upon  the  same  prin- 
ciple, it  was  held  in  New  York  that  the  same  right  of  set-off 
exists  against  a  note  in  the  hands  of  a  receiver  of  an  in- 
solvent corporation  which  would  have  existed  against  it  in 
the  hands  of  the  corporation,  and  that  the  fact  that  the  note 
was  not  payable  at  the  time  of  the  appointment  of  the  re- 
ceiver made  no  difference."  Conversely,  a  cause  of  action 
or  demand  against  a  bank  assigned  to  a  debtor  of  the  bank 
after  a  bill  for  a  receiver  has  been  filed  against  it,  and 
especially  after  the  appointment,  will  not  be  allowed  as  a 
set-off  in  a  suit  by  the  receiver.^     The  burden  of  proof  to 

1  High  on  Receivers,  §  247,  citing  See,  also.  State  Bank  v.  Receivers  of 
Colt  V.  Brown,  12  Gray,  233,  and  Bank  of  Brunswick,  8  N.  J.  Eq. 
Hade  v.  McVay,  81  Ohio  St.  231.  266. 

2  Cox  «.  Volkert,  86  Mo.  505,  511.  "  Berry  v.  Brett,  6  Bosw.  627. 

^  Colt  1).  Brown,  12  Gray,  283 ;  ^  Lanier  «.  Gayoso  Savings  Insti- 
Clarke  x.  Hawkins,    5   R.  I.  219.     tution,  9  Heisk.  (Tenn.)  506. 
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sliowtliat  tlie  demand  souglit  to  be  set-off  accrued  before 
the  appointment  rests  upon  tbe  defendant  who  seeks  to 
establish  it.^  But  a  defendant  in  a  suit  brought  by  a  receiver 
is  not  always  allowed  to  off-set  claims  which  would  be  good 
against  the  original  party.  In  a  leading  New  York  case  the 
court,  looking  upon  the  receiver  as  the  representative  of  the 
creditors  rather  than  of  the  corporation,  refused  to  permit 
a  defendant,  in  a  suit  by  the  receiver  upon  a  note  due  to 
the  corporation  whose  assets  he  had  in  charge,  to  off-set 
a  judgment  which  he  had  obtained  against  the  receiver 
upon  a  note  due  to  him  from  the  corporation,  holding  that 
the  judgment  against  the  receiver  determined  only  the  legal 
validity  of  his  claim,  but  that  it  must  take  its  chances  with 
other  valid  debts  against  the  estate  of  the  insolvent,  and 
that  to  allow  it  as  a  set-off  would  be  to  give  him  a  prefer- 
ence to  which  he  was  not  entitled  over  other  creditors." 

§  703.  Set-Oflf  of  Claims  Acquired  After  the  Appointment. — 
The  rule  which  allows,  in  a  suit  by  a  receiver,  the  set-off  of 
such  demands  as  would  be  the  proper  subject  of  set-off  if 
the  suit  were  brought  by  the  person  or  corporation  origin- 
ally entitled,  is  confined  with  strictness  to  such  demands  as 
existed  in  favor  of  the  defendant  at  the  time  the  receiver 
was  appointed.  This  seems  to  be  necessary  in  order  to  se- 
cure to  all  creditors  their  equal  rights  and  to  prevent  in- 
equitable preferences.  In  accordance  with  this  principle 
the  maker  of  a  note  cannot,  in  a  suit  brought  upon  it  by 
the  receiver  of  the  property  of  the  payee,  set-off  a  demand 
against  the  payee  which  had  not  matured  before  the  note  was 
due  or  before  the  receiver  was  appointed.^  But  this  rule  will 
not  apply  to  just  counter  claims  against  the  receiver  for 
services  rendered  to  the  estate  at  his  request,  after  his  ap- 
pointment,* nor  for  services  rendered  to  a  corporation  pend- 
ing proceedings  for  the  appointment  of  a  receiver.* 

'  Smith  V.  Mosby,  9  Heisk.  501.        ris,  2  Bosw.  75 ;   Osgood  v.  Ogden,  4 

2  Clark  v.  Brockway,  3  Keyes,13  ;     Keyes,  70. 

8.  0.,  1  Abb.  Ct.  of  App.  Dec.  351.  -» Davis  v.  Stover,  58  N.  Y.  473. 

3  United  States  Trust  Co.  v.  Har-        ^  Cook  v.  Cole,  55  Iowa,  70— oth- 
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§  704.  Set-off  of  Claims  Arising  out  of  Other  Transactions. — 
Ordinarily,  \vlien  the  debt  or  demand  sought  to  be  set-off 
against  the  receiver  of  a  corporation,  arises  ont  of  some 
transaction  or  right  other  than  that  sued  upon,  it  is  not  to  be 
allowed  as  a  set-off.  So  when  the  receiver  of  an  insolvent 
bank  instituted  a  suit  against  a  stockholder  for  an  unpaid 
subscription  to  its  capital  stock,  the  defendant  was  not 
permitted  to  set-off  against  the  demand  the  amount  of  his 
deposit  in  the  bank.  This  decision  proceeds  upon  the  theory 
that  the  capital  stock  of  a  bank  is  a  trust  fund  for  the  security 
of  persons  dealing  with  it,  and  that  it  should  be  kept  for 
the  equal  benefit  of  all ;  to  allow,  therefore,  the  shareholder 
to  off-set  a  personal  demand  against  it  would  give  him  a 
preference  which  would  defeat,  pro  tanto,  the  object  of  the 
fund.'  This  rule  seems,  at  first  sight,  to  have  been  overlooked 
in  a  case  in  the  same  State  where  a  debtor  was  allowed  to 
off-set  his  deposit  against  a  suit  by  the  receiver  upon  a  note, 
but  this  decision  was  controlled  by  the  terms  of  a  statute 
which  expressly  authorized  receivers  of  insolvent  banks  to 
allow  just  set-offs,  in  all  cases  where  it  should  appear  to 
them  that  they  ought  to  be  allowed  either  at  law  or  in  equity.^ 
In  Pennsylvania  the  rule  was  applied  to  a  case  in  which  one 
who  purchased  part  of  the  assets  of  a  partnership  from  the 
receiver  of  the  partnership  property  was  not  allowed,  in  a 
suit  brought  by  the  receiver  for  the  purchase  money,  to 
off-set  a  claim  for  rent  due  to  him  from  the  firm.^ 

§  705.  Set-off  Where  the  Receiver  Represents  the  Creditors. — 
If,  in  a. suit  brought  by  the  receiver,  he  be  regarded  as  the 
representative  of  the  creditors  rather  than  of  the  corpora- 
tion, the  defendant  will  not  be  allowed  to  off-set  a  claim 
which  is  capable  of  being  made  the  foundation  of  an  inde- 

erwisG  as  to  services  rendered  after  aliquot  part  of  a  joint  debt  which 

the  appointment.  had  been  paid  by  the  person  sued  by 

1  Williams  'c.  Traphagen,  38  N.  J.  the  receiver  of  the  property  of  the 
Eq.  57,  person  Jointly  liable,  see  Chenault 

2  Van  Wagoner  v.  Paterson  Gas  v.  Bush,  2  South  West  Rep.  160. 
Light  Co.,   23  N.  J.  Law,  283.     As  (Ct.  of  App.  Ky.  1886). 

to  the  validity  of  a  claim  to  offset  the        "-  Singerly  v.  Fox.  75  Pa.  St.  112. 
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pendant  action,  tlie  reason  being  tliat  in  sucli  a  case  lie  is,  to 
the  extent  of  liis  claim,  a  creditor  of  the  corporation,  and 
entitled  only  to  the  same  rights  and  remedies  as  are  to  be 
accorded  to  other  creditors.  If,  therefore,  he  be  permitted 
to  set-off  such  a  claim  against  the  suit  of  the  receiver,  he 
practically  acquires  a  preference  over  other  creditors ;  and, 
moreover,  if  the  receiver  represent  the  creditors,  a  claim 
against  the  corporation  is  not  strictly  a  subject  of  set-off 
against  their  suit  in  his  name.  Thus  when  receivers  of  a 
corporation  sued  a  shareholder  to  recover  dividends  ille- 
gally paid  by  the  corporation  while  it  was  insolvent,  the 
defendant  was  not  allowed  to  set-off  claims  growing  out  of 
other  and  independent  transactions.' 

§  706.  The  Price  Paid  for  Assets  Illegally  Transferred  Can- 
not be  Recouped. — It  has  been  decided  in  New  York,  in  a 
case  where  the  cashier  of  an  insolvent  bank,  for  the  purpose 
of  raising  funds  to  redeem  its  circulating  notes,  sold  and 
transferred  valuable  notes  belonging  to  the  bank,  to  a 
director  who  knew  of  the  insolvency,  for  an  insufficient 
consideration,  that  the  director  was  liable  to  account  to 
the  receiver  of  the  bank  subsequently  appointed,  for  the 
proceeds  of  the  notes,  upon  the  ground  that  the  .  sale  was 
fraudulent  and  void,  and  that  he  could  not  claim  as  apjainst 
the  receiver,  by  way  of  recoupment,  the  price  he  had  paid 
for  the  notes.'' 

III. 

SUITS  AGAINST  RECEIVERS. 

A. 

Remedies,  Procedure,  Etc. 
§  707.     Substitution  in  Pending  Actions. — The  case   of  Wil- 
son V.  Wilson,'  determined  the  law  and  practice  regarding 

»  Osgood  «.  Ogden,  4  Keyes,  70.  As  to  pleas  of  fraud  in  which  the 

See    also    Clark    «.    Brock  way,    3  defendant     had    participated,    see 

Keyes,  13 ;  s.  o.,  1  Abb.  Ct.  of  App.  Litchfield  Bank  «.  Church,  29  Conn. 

Dec.  351,  more  fully  referred  to  in  137;   Farmers'  &  Mechanics'  Bank 

§  702,  mjrra.  v.  Jenks,  7  Mete.  592. 

^Gillet  V.  Phillips,  13  N.  Y.  114.        ^i  Barb.  Ch.  592. 
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the  substitution  of  a  receiver  as  defendant,  in  place  of  tlie 
party  over  whose  property  he  is  appointed  after  the  com- 
mencement of  an  action,  so  satisfactorily  that  it  has  re- 
mained substantially  unchanged  by  later  decisions.  In  that 
case  it  was  said  that  a  suit  properly  commenced  is  neither 
barred  nor  abated  by  the  appointment  of  a  receiver  of  one  of 
the  defendants,  jpendente  lite.  At  most  such  appointment 
will  only  render  the  suit  defective,  so  as  to  make  it  irregular 
for  the  plaintiff  to  proceed  until  the  receiver  is  brought 
before  the  court  by  a  supplemental  pleading  in  the  nature 
of  a  bill  of  revivor.  Even  if  such  subsequent  appoint- 
ment of  a  receiver  constituted  a  valid  defense,  it  could  not 
be  pleaded  as  a  bar  to  the  suit  generally,  but  should  be 
pleaded  merely  in  bar  of  the  further  continuance  of  the 
suit,  in  analogy  to  the  form  of  pleading  in  similar  cases  in 
suits  at  law.^  Where,  by  the  appointment  of  a  receiver  of 
one  of  the  defendants  pendente  lite,  a  suit  has  become  so 
defective  that  it  is  improper  for  the  complainant  to  proceed 
until  the  receiver  is  brought  before  the  court,  the  proper 
course  for  the  other  defendant  is  to  apply  for  an  order  that 
the  complainant  bring  the  receiver  before  the  court,  by  a 
supplemental  bill  in  the  nature  of  a  bill  of  revivor  within  a 
time  to  be  fixed,  or  that  the  bill  be  dismissed  ;  and  that,  in 
the  meantime,  all  proceedings  be  stayed.''  So  it  has  been 
recently  held  that  actions  pending  against  a  corporation  at 
the  time  of  its  dissolution  must  be  revived  in  the  name  of 
the  receiver  ;  but  this  procedure  is  not  necessary  if  the  re- 
ceiver voluntarily  make  himself  a  party  to  the  action.' 

'  Wilson®.  Wilson,  1  Barb.  Ch.  592.  States  court  in  Tennessee  before  its 
^  Id-  dissolution,  from  which  a  writ  of 
^People  V.  Knickerbocker  Life  error  was  taken  to  the  Supreme 
Ins.  Co.,7N.Y.  State  Rep.  287  fSup.  Court.  After  his  appointment  the 
Ct.  Genl.  term,  1887),  s.  o.,  N.  Y.  receiver  took  charge  of  the  proceed- 
Daily  Eeg.,  July  27,  1887.  In  this  ings  on  the  writ  of  error,  although  he 
case,  which  was  an  appeal  from  an  was  not  formally  made  a  party  de- 
order  disallowing  a  claim  against  a  fendant.  Upon  a  new  trial  the  judg- 
receiver  and  the  property  in  his  ment  was  rendered  upon  which  the 
hands,  a  judgment  had  been  obtained  present  proceeding  for  an  order  al- 
against  the  corporation  in  a  United  lowing  the  claim  against  the  receiv- 
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§  708.  The  Same  Subject  Continued. — A  receiver  is  a  stran- 
ger to  all  proceedings  wliicli  lie  finds  in  progress  at  the 
time  of  liis  appointment,  until  lie  is  regularly  brought  be- 
fore the  court.  He  cannot  interfere  in  a  pending  suit,  as 
by  giving  notice  of  a  motion  or  conducting  an  appeal  in  his 
own  name,  unless  he  has  been  made  a  party  to  the  action- 
by  order  of  court.'  "Whether  a  receiver  shall  be  permitted 
to  defend  an  action  already  pending  against  his  principal 
is  wholly  discretionary  with  the  court.^  There  is  no  neces- 
sity for  making  a  receiver  a  party  defendant  when  the 
plaintiff's  rights  and  remedies  do  not  extend  beyond  the 
defendant  for  whose  property  he  is  appointed  ;  right  to  re- 
lief from  the  receiver  ought  to  be  stated  and  prayed  for 
against  him.^  But  if  the  effect  of  the  action,  if  successful, 
would  be  to  relieve  the  receivers  of  a  large  portion  of  their 
duties,  and  to  that  extent  would  be  a  virtual  removal  of 
them  from  their  office,  they  should  be  allowed  the  oppor- 
tunity to  defend,  and  in  such  a  case  they  ought  to  be  allowed 
to  come  in  as  defendants.*  It  is  also  held  that  the  receiver 
himself  should  make  the  application  to  be  joined  as  a  de- 
fendant with  a  corporation  over  which  he  has  been  ap- 
pointed, and  that  the  refusal  of  such  an  application  made 
by  the  corporation  is  not  error  ;'  nor  is  the  plaintiff  bound  to 
bring  in  the  receivers.'     The  appointment  is  not  sufficient 

er  was  founded.    McCulloch  v.  Nor-  « Mercantile  Trust  Co.  v.  Pittsburgh 

wood,  58  N.  Y.  563,  distinguished.  &  W.  R.  R.  Co.  (U.  S.  Circ.  Ct.  W. 

'  Tracy -0.  First  National  Bank  of  D.  Penn.,  1887),  29  Fed.  Rep.  732, 

Selma,  37  N.  Y.  523.  See  also  Hays  holding  that  the  appointment  of  re- 

r.  Lycoming  Fire  Ins.  Co.,  99  Pa.  ceivers  of  a  railroad  company,  pend- 

St.  621— where  the  court  refused  to  ing  statutory  proceedings  in  another 

prevent  a  creditor  from  prosecuting  court  against  the  company  for  the 

proceedings  in  garnishment  from  an  assessment    of  construction  dama- 

attachment  made  before  the  recciv-  ges,  does    not    interfere    with  the 

er  was  appointed.  prosecution  thereof,  nor  is  the  plain- 

«  Patrick  v.  Eells,  80  Kan.  680.  tiff  therein  bound  to  bring  in  the  re- 

3  Arnold  v.  Suffolk  Bank,  27  Barb,  ceivers.    It  is  the  receiver's  business 

424.  to  intervene  and  make  defense,  if 

^  Smith  «.  Trenton  Delaware  Falls  it  be  to  the  interest  of  the  parties 

Co. ,  4  ISr.  J.  Eq.  505.  that  they  represent  that  they  should 

*  Mercantile  Ins.  Co.  v.  Jaynes,  do  so. 
87  111.  199. 
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ground  for  dissolving  an  attachment  previously  issued 
against  the  corporation  ;  the  plaintiff  should  have  the  re- 
ceiver substituted  and  then  proceed  with  his  action.'  A 
petition  by  a  receiver  to  be  made  a  defendant  in  an  action 
pending  against  the  firm  whose  assets  he  has  in  charge, 
which  states,  upon  information  and  belief  only,  that  collu- 
sion existed  between  the  plaintiffs  and  one  or  more  of  the 
defendants,  and  which  does  not  name  any  one  of  the  de- 
fendants, nor  give  the  source  of  information,  nor  specify 
why  it  was  not  verified  by  the  person  from  whom  the  infor- 
mation was  obtained,  is  insufficient  to  support  an  order  al- 
lowing him  to  be  made  a  defendant.'^ 

§  709.  Of  the  Remedies  Against  Receivers. — Ordinarily  the 
remedies  against  receivers  in  cases  affecting  the  estate  com- 
mitted to  them,  are  the  same  as  would  be  appropriate 
against  the  original  owners  of  the  property ;  but  the  rela- 
tion of  the  receiver  to  the  court  which  appoints  him,  and  the 
practice  of  administering  the  trust  in  that  court  in  such  a 
way  as  to  protect  the  fund,  and  to  secure  equality  among 
creditors,  as  well  as  to  avoid  a  multiplicity  of  suits,  have 
given  rise  to  the  practice  of  requiring  suitors  to  proceed  by 
petition  in  the  principal  case  instead  of  by  a  separate  suit, 
whenever  their  rights  can  be  fully  determined  and  secured 
in  that  way.^  So  it  has  been  held  in  Massachusetts  that  a 
person  who  has  purchased  an  estate  subject  to  a  mortgage 
given  by  a  former  owner  to  a  bank,  cannot  maintain  a  bill 
in  equity  against  the  receivers  of  the  bank  to  procure  a 
cancellation  of  the  mortgage,  upon  the  ground  that  it  was 
obtained  by  the  false,  and  fraudulent  representations  of  the 
bank,  but  that  if  he  have  any  remedy  in  equity,  he  must  pro- 
ceed by  a  petition  in  the  cause  in  which  the  receivers  were 
appointed."  Any  creditor  who  has  a  claim  upon  the  fund, 
but  who  is  not  a  nominal  party  to  the  suit,  may  make 

'Pickersgill  «.  Myers,  99  Penn.  num  Wire  &  Iron  Works  Co.,  58 
St.  602.  Mich.  315  ;  People  v.  Bank  of  Dans- 

2  Honegger  ®.  Wettstein,  94  N.  Y.     ville,  39  Hun,  187. 

252,  262.  4  Porter   v.  Kingman,    126  Mass. 

3  First  National  Bank  ® .  E.  T.  Bar-    141 ,  142. 
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himself  a  party  thereto,  by  coming  in  and  presenting  his 
claim  under  the  decree  and  submitting  himself  to  the  juris- 
diction of  the  court,  for  the  settlement  and  adjustment  of 
his  claim  upon  the  fund  to  be  distributed,  as  directed  by 
the  decree  or  order  of  the  court  under  which  such  claim  is 
presented.*  The  remedy  ordinarily  available  to  the  injured 
party  may,  however,  be  affected  by  the  condition  of  the  re- 
ceivership ;  as,  e.  g.,  where  one  who  had  entered  into  a  con- 
tract with  a  receiver  who  afterwards  refused  to  allow  him  to 
perform  it,  brought  a  suit  in  equity  against  his  successor  to 
recover  damages,  it  was  held,  on  demurrer,  that  a  court  of 
equity  would  entertain  jurisdiction  of  the  suit,  upon  the 
ground  that  the  contract  having  been  made  with  a  former 
receiver,  the  subsequent  receiver  could  not  be  sued  at  law 
thereupon,  and  because  the  claim  was  against  the  trust  funds 
of  the  company,  which  were  still  under  the  control  of  the 
court.^ 

§  710.  Where  Receivers  May  be  Sued. — We  have  already 
seen  that  a  receiver  has  no  right  to  bring  suits  in  States 
other  than  that  in  which  he  was  appointed,  unless  by  the 
exercise  of  the  principle  of  comity.^  Upon  the  same  prin- 
ciple, the  courts  refuse  to  allow  receivers  to  be  sued  in  the 
courts  of  other  States.  Accordingly,  it  has  been  held  that 
receivers  appointed  in  another  State  cannot  be  sued  in  the 
courts  of  New  York,  although  they  have  in  their  hands  prop- 
erty in  New  York  ;  and  if  such  a  suit  be  begun  and  an  attach- 
ment granted,  it  will  be  vacated  on  motion,  upon  the  ground 
that  such  an  attachment  would  take  the  very  property  which 
is  in  the  course  of  administration  by  another  court.* 

§  711.   When  the    Receiver    is  Necessarily  a    Party. — AVhere 

'  Matter  of  City  Bank  of  Buffalo,  contra,  VaXgav.  Smith,  99  Mass.  395, 

10  Paige,  378.  more  fully  noticed  in  §  393,  suj^ra  ; 

2  Kerr  v.  Little,  39  N.  J.  Eq.  83.  Hibernia    National    Bank    v.     La- 

8  §§  680-687,  mpra.  combe,  21  Hun,  160,  affirmed  84  N. 

"Killmer  v.  Hobart,  8  Abb.  N.  C.  Y.  367,  but  in  tiiis  case  the  receiv- 

426 ;  8.  o.  58  IIow.  Vv.  452  (N.  Y.  ors    were   made    defendants    upon 

Sup,  Ct.  Special  term).     But  see,  their  own  application. 
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a  receiver  of  a  railroad  company  refused  to  carry  out  a 
prior  contract  of  the  company  with  an  express  company, 
and  the  latter,  with  the  consent  of  the  court,  brought  a  bill 
for  specific  performance  against  the  receiver  and  the  rail- 
road company,  it  was  held  that  the  receiver  was  the  only 
necessary  party  defendant.*  So  also  it  has  been  held  that 
a  receiver  appointed  for  the  settlement  of  partnership  af- 
fairs with  power  to  collect  and  receive  all  moneys  and 
property  of  the  firm,  and  out  of  the  proceeds  to  pay  the 
debts  of  the  firm,  is  a  necessary  party  to  suits  a£fecting 
partnership  property.^  But  in  proceedings  to  foreclose  a 
mortgage  given  by  a  corporation,  over  which  receivers  were 
appointed  after  a  decree  pro  confesso  which  established  the 
plaintiff's  rights,  it  is  not  necessary  to  make  the  receivers 
parties  defendant ;  but  if  they  apply  to  be  admitted  as  de- 
fendants, the  court  may  properly  grant  their  request.^ 

§  712.  Injunctions ;  Interpleas. — The  receiver  being  an  offi- 
cer of  the  court  under  its  supervision,  and  subject  to  its 
order,  and  any  person  being  allowed  to  apply  directly  to 
the  court  appointing  him  for  an  order  by  which  the  receiver 
may  be  directed  and  controlled,  courts  of  equity  will  not, 
as  a  general  rule,  hear  applications  for  injunctions  against 
their  receivers."  In  all  such  cases  the  proper  practice  is 
by  an  application  directly  to  the  court  whose  officer  the 
receiver  is,  for  an  order  granting  leave  to  bring  suit  against 
him,  or  for  immediate  relief  by  the  exercise  of  its  super- 
visory control  over  him.^  In  case  two  or  more  parties  are 
contestants  for  the  same  fund  in  the  hands  of  the  receiver, 
he  may,  by  the  proper  proceedings  as  in  the  case  of  other 
trustees,  compel  them  to  interplead  and  to  have  their  re- 
spective rights  in  this  way  adjudicated  and  determined." 

'Express  Co.  t.  Railroad  Co.,  99  Barb.   154— where  an  injunction  to 

U.  S.  191,  199.                   '  restrain  a  receiver  from  prosecuting 

•2  Kirkpatrick  v.  McEIroy,  41  N.  an  action  which  he  had  been  author- 

J.  Eq.  539.  ized  by  the  court  to  bring,  was  re- 

^  Willink  V.  Morris  Canal  &  Bank-  fused. 

ingCo.,4N.  J.  Eq.  377.  ^  i^. 

4  Smith  «.   Earl  of  Effingham,  2  «  Winfred  v.  Bacon,  24  Barb.  154. 


Beav.   232:  Winfield  v.   Bacon,  24 
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§  713.  The  Trust  Estate  is  Not  Subject  to  Attachment  or  Ex- 
ecution ;  Distress. — The  possession  of  the  receiver  being  con- 
sidered the  possession  of  the  court,  the  property  in  his 
hands  is  looked  upon  as  being  in  custodia  legis,  and,  on  that 
account,  it  is  not  to  be  taken  upon  any  writ  of  attachment  or 
execution  while  in  his  possession.'  In  compliance  with  this 
rule  it  has  been  decided  that  the  recovery  of  a  judgment 
against  partners  after  the  appointment  of  a  receiver  for  the 
benefit  of  creditors,  does  not  create  a  lien  upon  any  of  the 
firm  property  or  funds  in  his  hands,  and  such  property  or 
funds  cannot  be  levied  upon  by  execution  or  reached  by  gar- 
nishment because  it  is  already  in  custodia  legis.''  So  also  the 
owner  of  a  judgment  lien  upon  land  in  the  possession  of  a 
receiver  cannot  levy  execution  thereon,  but  must  apply  to 
the  court  in  Chancery  which  will  protect  his  interests  when 
making  sale  or  distributing  the  proceeds  of  the  land.^  If, 
however,  he  have  good  reason  to  believe  that  the  land  should 
not  have  gone  into  the  hands  of  the  receiver,  he  may  apply 
to  the  court  which  appointed  him  for  an  order  discharging 
it  from  his  custody,  so  that  he  may  levy  execution  upon  it.* 
On  the  other  hand,  if  the  title  to  land  held  by  a  receiver, 
having  been  contested,  be,  by  a  decree  of  a  court,  finally 
vested  in  one  of  the  parties  to  the  suit,  it  is  subject  to  exe- 
cution for  his  debts  even  though  not  formally  discharged  by 
an  order  of  court. ^  But  it  has  been  held  by  a  Federal  court 
that  property  in  the  hands  of  a  receiver,  like  other  property, 
may  be  seized  and  sold  for  just  and  legal  taxes." 

'Adams  v.  Haskell,  6  Cal.  113;  the  property  of  a  rail  way  in  the  hands 

Hooper  v.  Winston,  24  111.  353.  of  a  receiver  appointed  by  a  Federal 

'Jackson  ■».  Lahee,  114  111.  287,  court,  for  unpaid  taxes  duo  to  a  State, 

295.  see  State  v.  Atlantic  &  Gulf  R.  li. 

^Wiswall  V.  Sampson,  18  How.  Co.,   3  Woods,  434.     In  Com  Ex- 

52.  change  Bank  v.  Blye,  Receiver,  101 

4 Robinson®.  Atlantic,  etc.,  R.  R.  N.  Y.  303  (;1886),  it  was  held,  inas- 

Co.,  66  Pa.  St.  160.  much  as  a  receiver  of  a  national  bank 

*  Very  «.  Watkins,  23  How.  Pr.  can  acquire  no  right  to  property 
469.  merely  in  the  custody  of  the  bank, 

*  Central  Trust  Co.  ■».  Wabash,  St.  as  against  its  owner,  that  §  5242 
L.,  etc.,  Ry.  Co.,  26  Fed.  Rep.  11.  U.S.  Rev.  Stat. ,  providing  that  "no 
As  to  the  right  to  levy  upon  and  sell  attachment,  injunction,  or  execution, 
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§  714 


§  714.  Of  the  Receiver's  Defenses. — It  seems  to  be  conce- 
ded that  receivers  when  made  defendants  in  actions  pend- 
ing at  the  time  they  are  appointed  or  when  sued,  after  leave 
of  court  has  been  obtained,  may  make  any  defense  which 
could  have  been  made  by  the  party  or  corporation  whose 
property  they  have  in  possession.'  That  they  cannot  make 
any  defense  to  which  such  parties  are  not  entitled,  unless  it 
be  one  arising  out  of  the  debtors'  collusion  in  fraud  of  the 
creditors  whose  rights  are  represented  by  the  receivers, 
seems  reasonable  and  just.'^     Receivers  in  their  official  ca- 


shall  be  executed  against  any  such 
association  or  its  property  before 
final  judgment  in  any  suit,  action  or 
proceeding,  in  any  State,  county  or 
municipal  court,"  does  not  prohibit 
the  issuing  of  a  requisition  direct- 
ing the  sheriff  to  take  into  his  pos- 
session the  property,  to  obtain  which 
the  suit  was  brought,  and  that  the 
receiver  can  retain  the  possession 
only  by  giving  the  security  required, 
as  in  cases  against  other  defendants. 
In  a  recent  case  it  was  decided  that 
a  receiver  does  not  become  liable  for 
rent  of  leased  premises  by  entering 
upon  them  in  order  to  take  possession 
of  and  to  sell  and  dispose  of  the  goods 
and  effects  of  the  lessee  under  order 
of  court,  and  that  the  landlord  in 
such  case  will  not  be  entitled  to  a 
lien  upon  the  proceeds  of  the  goods 
sold  for  rent  becoming  due  after  the 
sale  and  after  the  removal  of  the 
goods  by  the  purchaser,  notwith- 
standing a  statutory  provision  allow- 
ing the  landlord  to  follow  and  dis- 
train goods  for  rent  due  after  their 
removal  from  the  premises,  provid- 
ed they  have  not  been  sold  to  a  bona 
fide  purchaser  without  notice. 
Gaither  ■».  Stocltbridge,  Receiver 
(Ct.  of  App.  Md.  1887),  9  Atl.  Rep. 
632. 
1  Davisc.Duncan,  19  Fed.  Rep.  477. 


2  Honegger  v.  Wettstein,  94  N.  Y. 
252,  260— where  a  receiver,  after  be- 
ing allowed  to  intervene  in  a  suit 
brought  by  foreign  creditors  against 
the  firm  represented  by  him,  inter- 
posed the  defense  that  the  contract 
sued  upon  was  void  on  account  of 
the  undervaluation  of  goods  by  the 
plaintiffs  at  the  Custom  House, 
which  defense  had  not  been  made 
by  the  firm.  The  Court,  Miller,  J., 
said,  although  the  case  was  not  decid- 
ed upon  this  point :  — "It  would  seem 
that  the  receiver,  who  represents 
the  defendants,  should  not  be  per- 
mitted to  occupy  any  better  position 
in  the  defense  than  the  defendants 
themselves.  His  whole  title  is  de- 
rived from  the  defendants,  who  do 
not  claim  to  defend  the  action  upon 
any  such  ground  as  is  set  up  in  the 
answer  of  the  receiver.  The  only 
ground  upon  which  he  can  insist  on 
such  a  defense,  which  the  defend- 
ants refuse  to  make,  is  that  he  rep- 
resents the  creditors,  and  hence  it 
it  may  be  required  in  order  to  pro- 
tect their  rights.  This  is  not  enough, 
and  he  should  not  be  allowed,  on 
behalf  of,  and  for  the  benefit  of  the 
defendants,  and  without  their  re- 
quest or  approval,  and  in  opposition 
to  their  refusal,  to  insist  upon  the 
same." 
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pacity  can  neither  be  bound  by  any  implied  waiver  nor  can 
ttey  expressly  waive  any  technical  legal  defense,  nor  abandon 
an  equitable  one.'  Tliey  may  defend  an  action  of  trespass 
for  goods  notwithstanding  their  appointment  is  not  regular.* 
An  action  against  a  receiver  should  not  be  restrained  on  the 
ground  that  a  former  judgment  has  disposed  of  the  matters 
involved  in  the  action,  but  the  receiver  should  be  loft  to  set 
that  up  as  a  defense.^  After  a  receiver  has  taken  possession 
of  property  by  virtue  of  his  appointment,  he  cannot  defend 
an  action  against  him  to  recover  the  property  or  any  part  of 
it,  by  setting  up  that  the  order  has  been  rescinded  without 
prejudice  to  third  parties." 

§  715.  Of  Judg^nents  Against  the  Receiver. — In  an  action 
brought  by  a  creditor  of  a  corporation  against  a  receiver 
thereof,  in  his  official  capacity,  no  personal  judgment  can 
be  rendered  against  him,  but  the  judgment  must  be  entered 
against  him  as  receiver,  and  must  be  made  payable  out  of 


'  McEvers  v.  Lawrence,  1  Hoffm. 
Ch.  (N.Y.)  172. 

•^  Brush  V.  Blanchard,  19  111.  31. 
In  this  case  the  appointment  was 
made  by  a  master  in  chanceiy,  who 
has  no  power  in  Illinois  to  make 
appointments,  but  the  papers  had 
been  regularly  issued  under  the  seal 
of  the  court  as  if  the  appointment 
were  regular. 

3  Jay's  Case,  6  Abb.  Pr.  293. 

*  Peacock  ®.  Pittsburgh  Locomo- 
tive and  Car  Works,  52  Ga.  417; 
Miller  v.  Loeb,  64  Barb.  454.  As  to 
how  far  the  purchasers  of  a  railway 
from  a  receiver  will  be  held  liable 
upon  covenants  made  by  him,  see 
Martin  v.  New  York,  S.  &  W.  R.  R. 
Co.,  36  N.  J.  Eq.  109.  Where  a  re- 
ceiver of  an  insolvent  railroad  cor- 
poration wrongfully  took  possession 
of  land  and  constructed  a  railroad 
upon  it,  and,  after  his  discharge  the 
corporation  resumed  control  of  the 
railroad,  including  the  land  so  taken 
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by  him,  it  was  hold  that  the  owner 
could  maintain  an  action  against 
the  corporation.  Bloomfield  v.  Van 
Slyke  (Sup.  Ct.  Ind.  1886),  8  N.  E. 
Rep.  269.  As  to  the  right  of  a  pur- 
chaser of  property  from  a  receiver 
to  recover  damages  for  his  misman- 
agement of  the  estate,  after  his  dis- 
charge without  objection,  see  Leh- 
man V.  McQuown,  31  Fed.  Rep.  138 
(U.S.Circ.Ct.Col.,May,1887),where 
such  a  claim  was  made  and  rejected 
upon  an  application  to  assess  dam- 
ages on  the  injunction  bond  given 
by  the  plaintiff  at  whose  suit  the  re- 
ceiver was  appointed.  It  has  been 
held  that  money  collected  by  a  re- 
ceiver, acting  under  a  void  appoint- 
ment as  such,  may  be  recovered 
from  him  by  the  party  entitled  to 
it,  in  an  action  for  money  had  and 
received  to  the  use  of  the  plaintiff. 
Johnson  v.  Powers,  32  N.  W.  Rep. 
62  (Sup.  Ct.  Neb.,  Feb.,  1887). 
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the  funds  held  by  him  in  that  capacity,'  and  it  must  be  so 
entered  as  to  be  enforceable  only  against  the  property  in  his 
custody."  The  fact  that  the  receiver  has  been  discharged 
during  the  pendency  of  the  action,  and  has  transferred  all 
property  and  assets  held  by  him  to  another  corporation  or 
person,  pursuant  to  an  order  of  the  court,  does  not  render 
it  improper  subsequently  to  enter  a  judgment  against  him  as 
receiver,  when  it  is  made  payable  out  of  funds  applicable 
to  that  purpose  which  may  thereafter  come  into  the  receiv- 
er's hands  or  under  the  direction  of  the  court.^  A  judgment 
rendered  against  a  corporation  over  which  a  receiver  has 
been  appointed  in  another  State,  in  an  action  in  which 
the  receiver  has  not  been  made  a  party,  is  not  binding  up- 
on the  receiver  in  the  State  in  which  he  was  appointed." 

§  716.  Of  Appeals  by  the  Receiver. — Every  claim  presented 
against  a  fund  in  the  hands  of  a  receiver,  if  contested  be- 
fore the  court,  becomes  in  effect  a  suit  against  the  receiver, 
which  is  ended  by  a  final  judgment  allowing  or  rejecting  the 
claim,  and  any  party  to  the  contest,  dissatisfied  with  the  re- 
sult, may  have  the  proceedings  revised  on  appeal."  The  re- 
ceiver, as  a  party  defendant  to  an  action,  has  the  same  right 
to  appeal  from  a  judgment  of  the  court  affecting  the  inter- 
ests of  the  estate  represented  by  him,  that  the  party  or  cor- 
poration to  whom  the  estate  originally  belonged,  would  have 
had  if  the  suit  had  been  brought  by  them.^  The  form  of  the 
remedy  does  not  destroy  its  substance,  and  the  action  of  the 
court  thereupon  is  reviewable  on  appeal  if  the  fund  in  liti- 
gation is  exposed  to  any  risks  against  which  the  law  gives 
protection  ;  and  the  jurisdiction  to  entertain  an  appeal  is  not 
affected  by  the  question  whether  or  not  the  allegation  of  dan- 
ger may  turn  out  upon  the  hearing  to  have  been  unfounded.' 

'  Woodruff  v.Jewett,  37  Hun,  205,  ^  Fagan  v.  Boyle  Ice  Machine  Co., 

211.  65  Tex.  324,  331.    Of.  §  286,  supra. 

2  Commonwealth  v.  Kunk,  26  Pa.  ^  Melendy  v.  Barbour,  78  Va.  544. 
St.  235.  '  First  National  Bank  of  Detroit 

3  Woodruff  V.  Jewett,  37  Hun,  205.  ® .  E.  T.  Barnum  Wire  &  Iron  Works 

4  McCulloch  V.  Norwood,  58  N.  Y.  Co. ,  58  Mich.  315. 


562,  reversing  s.  o.,  4  Jones  &  S.  180. 
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B. 

Actions  Growing  Out  of  the  Receivership. 

§  717.  The  Liability  of  a  Managing  Receiver  is  Generally  the 
Same  as  that  of  an  Owner. — In  this  country,  where  receivers 
are  frequently  empowered  to  manage  and  carry  on  the 
business  of  the  parties  or  corporations  of  whose  property 
they  have  the  charge  on  behalf  of  the  court — and  this  espe- 
cially in  the  case  of  railway  receiverships — their  duties  re- 
quire them  to  enter  into  new  contracts  and  obligations, 
and  subject  them  to  the  same  liabilities  for  damages  for 
injuries,  etc.,  as  are  incurred  by  others  who  carry  on  simi- 
lar enterprises  for  their  own  benefit.  Being  actually  en- 
gaged in  business,  justice  to  those  with  whom  they  deal 
demands  that  they  shall  be  held  to  the  same  accounta- 
bility whether  their  liabilities  arise  in  contract  or  in  tort.' 
If  a  demand  against  a  receiver  arise  from  his  having  taken 
unlawful  possession  of  property  which  is  not  included  in 
the  trust,  and  which  does  not  involve  his  administration 
of  the  trust,  he  may  be  held  personally  liable  as  in  tres- 
pass, even  though  he  took  possession  of  the  property 
under  an  order  of  court.*  It  must  be  borne  in  mind  that 
in  all  these  actions  against  the  receiver,  leave  to  bring 
the  suit  must  first  be  obtained  of  the  court  appointing 
him.^ 

§  718.  Of  Injuries  Occurring  Under  the  Receiver's  Manage- 
ment.— The  greater  number  of  cases  involving  the  liability 
of  receivers  as  such,  arise  out  of  claims  for  injuries  receiv- 
ed upon  railroads  operated  by  receivers.  Such  cases,  it  is 
well  settled,  are  governed  by  the  same  rules  of  law  relating 
to  negligence,  acts  of  fellow  servants,  responsibility  for  de- 

'  Little  «.  Dusenberry,  46  N.  J.  liability  that  are  applicable  to  the 

Law,  614,  641;  s.  a,   50  Am.  Rop.  company  while  it  exercises  the  same 

445,  in  which  the  court  said  ;— "  It  powers  of  operating  the  road."   s.  p., 

accords  with  sound   principle  and  Ex  parte  Brown,  15  S.  C.  518. 

reason  that  a  receiver    exorcising  ^  Curran  v.  Craig,  22  Fed.  Rep. 

the  franchise  of  a  railroad  company  101. 

shall  bo  held  amenable,  in  his  offl-  « See  §§  652-602,  supra. 
cial  capacity,  to  the  same  rules  of 
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§   718 


fective  macliinerj,  etc.,  as  are  applicable  to  similar  cases 
when  the  corporation  itself  and  not  its  receiver  is  defend- 
ant.' As  a  general  rule,  only  the  receiver  in  his  official 
capacity,  and  the  property  in  his  charge  are  liable  for  in- 
juries occasioned  by  himself,  his  agents  or  servants  in 
charge  of  the  corporate  property,  and  before  he  can  be  sued 
license  to  do  so  must  first  be  obtained  from  the  court  of 
which  he  is  an  officer.''  A  receiver  acting  as  a  common  car- 
rier is  not  a  public  officer  entitled  to  immunity  as  such, 
but  may  be  sued  at  law  in  his  representative  capacity,  by 
leave  of  the  court  appointing  him,  as  the  company  might  be, 
for  the  negligence  of  his  agents  in  operating  the  road  resulting 
in  injury  to  others.^     Generally  the  receiver  cannot  be  held 


*  Meara's  Adm'r.  v.  Holbrook, 
20  Ohio  St.  137,  the  leading  case,  in 
which  Day,  J.,  said: — "In  every 
view,  therefore,  it  accords  with 
sound  principle  and  reason,  that  a 
receiver,  exercising  the  franchises 
of  a  railroad  company,  should  be 
held  amenable  in  his  official  capacity 
to  the  same  rules  of  liability  that 
are  applicable  to  the  company  while 
it  exercises  the  same  power  of  oper- 
ating the  road.  In  determining  the 
case  before  us,  then,  it  only  remains 
for  us  to  apply  the  ordinary  princi- 
ples controlling  cases  of  this  class." 
8.  p.,  Winbourn's  Case,  30  Fed.  Rep. 
167;  Pope's  Case,  Id.  169;  Pot- 
ter V.  Bonnell,  20  Ohio  St.  159; 
Klein  v.  Jewett,  26  N.  J.  Eq.  474 ; 
Erwin  v.  Davenport,  9  Heisk.  44 ;  Ex 
parte  Brown,  15  S.  C.  518 ;  Bx  parte 
Johnson,  19  S.  C.  492.  See  also 
Ohio  &  Miss.  R.  R.  Co.  v.  Davis,  23 
Ind.  553;  Nichols  v.  Smith,  115 
Mass.  332.  Blumenthal  v.  Brainerd, 
38  Vt.  402;  Paige  v.  Smith,  99 
Mass.  395.  In  Iowa  the  question  is 
settled  by  statute.  Central  Trust 
Co.  V.  Sloan,  22  N.  W.  Rep.  916 ; 
Sloan  V.  Central  Iowa  Ry.  Co.,  62 
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Iowa,  728.  In  Smith  v.  Potter 
(Mich  )  9  N.  W.  Rep.  273,  the  right 
to  hold  a  receiver  liable  for  an  in- 
jury was  questioned.  Contra,  Hen- 
derson V.  Walker,  55  Ga.  481;  Thur- 
man  v.  Cherokee  R.  R.  Co.,  56  Ga. 
376.  Cardot  v.  Barney,  63  N.  Y. 
281.  See  also  Beach  on  Contribu- 
tory Negligence,  §  121. 

2  Heath  v.  Missouri,  K.  &  T.  R.R. 
Co.,  83  Mo.  617,  623;  Rogers  v. 
Mobile  &  Ohio  R.  R.  Co.  (Tenn., 
1883),  16  Rep.  536. 

2  Meara's  Adm'r.  «.  Holbrook, 
20  Ohio  St.  137;  Little  v.  Dusen- 
berry,  46  N.  J.  Law,  614, 637— where, 
however,  the  authority  to  the  re- 
ceiver to  manage  the  road  was  con- 
ferred by  statute,  and  the  court 
said : — "  There  was  no  intention  on 
the  part  of  the  legislature  to  create  a 
new  public  office  and  clothe  the  re- 
ceiver who  occupied  it  with  the  im- 
munities of  such  office,  and  thereby 
enable  him  to  shield  himself,  cover 
up  the  earnings,  and  protect  the 
stockholders  and  creditors  from 
damages  to  others  in  operating  the 
road."  8.  P.,  Newell  «.  Smith,  49 
Vt.  255. 


§   719  LAW   OF  RECEIVERS.  [CHAP.   XVIII. 

personally  liable  in  actions  brought  against  him  in  his 
official  capacity,  the  judgment  being  entered  only  so  as  to 
affect  the  funds  in  his  hands.'  It  has  also  been  held  that 
judgments  in  damage  suits  for  injuries  by  servants  of  receiv- 
ers are  entitled  to  payment  out  of  the  current  receipts  ;  and 
if  such  income  have  been  invested  in  betterments,  then  out 
of  the  proceeds  of  the  sale  to  the  extent  of  their  value.'^ 

§  719.  The  Same  Subject  Continued ;  New  York  Decisions. — 
The  important  case  of  Cardot  v.  Barney,"  seems  to  furnish 
a  notable  exception  to  the  general  course  of  decisions  upon 
the  question  of  the  liability  of  receivers  for  injuries  in- 
flicted while  they  are  operating  the  road.  The  ruling  there 
was  that  one  who  is  operating  a  railroad  under  the  author- 
ity of  a  court,  who  does  not  assume  to  act  in  any  other  capac- 
ity, and  who  has  not  held  himself  out  as  a  carrier  of  pas- 
sengers other  than  as  an  officer  of  the  court,  is  not  liable 
in  an  action  for  negligence  causing  the  death  of  a  passen- 
ger, when  no  personal  negligence,  either  in  the  selection  of 
his  agents  or  in  the  performance  of  any  duty,  is  imputed 
to  him,  but  the  negligence  charged  is  that  of  subordinates, 
whom  he  necessarily  and  properly  employs  in  compliance 
with  the  order  of  court.  It  has  been  suggested  that  this 
case  is  authority  only  upon  the  point  that  an  individual 
liability  cannot  be  fastened  upon  the  receiver,*  and  there 
seems  to  be  nothing  in  the  report  inconsistent  with  the  sug- 
gestion. It  proceeds  upon  the  theory  that  receivers  of  rail- 
ways are  public  officers,  and,  as  such,  are  not  answerable  for 
the  negligence  or  wrongful  acts  of  their  subordinates."  Sub- 
Where  a  receiver  of  a  railroad  in  being  looked  upon  as  a  citizen  of 
New  Jersey  was,  in  ancillary  pro-  New  Jersey.  Davies  v.  Lathrop,  20 
ceedings  in  New  York,  appointed  Blatchf.  397.  Contra,  Csirdot  v.  B&r- 
receiver  for  the  property  of  the  road  ney,  63  N.  Y.  281. 
in  that  State,  it  was  held  that  a  suit  '  Commonwealth  v.  Runk,  26  Pa. 
against  him  by  citizens  of  New  York     St.  235. 

in  the  courts  of  that  State,  to  recov-        '  Ryan  v.  Hayes,  62  Texas,  42. 
er  for  injuries  received  in  New  Jer-        ^  (53  ]sq^   y,  281. 
sey  while  the  road  was  operated  by        ^  H.  Campbell  Black,  Esq.,  in  25 
the  receiver,  can  bo  removed  to  a    Am,  Law  Reg.  302. 
United    States   court,  the  receiver        ^  It  had  previously  been  held  in 
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sequently,  in  a  case  where  a  receiver  appointed  by  a  court 
in  Yermont  had  by  the  permission  of  that  court  leased  a  line 
of  railroad  in  New  York  and  operated  it  in  connection  with 
the  line  in  Yermont,  the  New  York  court  held  the  receiver 
liable  for  injuries  received  by  an  employee  upon  the  leased 
line,  upon  the  ground  that  he  was  liable  under  his  contract 
of  lease,  and  that  the  fact  that  he  was  a  receiver  of  a  for- 
eign court  did  not  affect  the  case.' 

§  720.  The  Receivers  Liability  for  Injuries  Ceases  with  his  Dis- 
charge.— A  receiver  of  railway  property  will  not  be  held 
liable  after  he  has  turned  over  the  property  to  the  pur- 
chasers and  has  been  discharged  by  the  court,  for  injuries 
inflicted  during  the  receivership  through  the  negligence  of 
his  servants,  although  the  suit  be  commenced  before  his 
discharge  ;  in  such  a  case  his  liability,  being  an  official  one, 
ceases  with  his  discharge,  unless  the  facts  show  that  the  in- 
jury occurred  through  his  personal  fault  or  negligence.^  Al- 
though the  proceeding  against  the  receiver  is  in  the  nature 
of  a  proceeding  in  re9n,  rendering  the  property  in  his  hands 
liable  for  the  judgment,  and  is  not  against  him  personally,' 
a  judgment  for  personal  injuries  recovered  after  he  has  set- 
tled his  accounts,  in  a  suit  begun  while  he  was  in  office,  has 
been  held  to  create  no  such  lien  against  the  property  as  can 
be  enforced  against  a  purchaser.*  The  liability  of  purchas- 
ers of  railroads  from  receivers,  for  injuries  happening  dur- 
ing the  receivership  will  be  considered  hereafter.^ 

the  Supreme  Court  in  New  York,  that  &  G.  N.  R.  R.  Co.  v.  Ormond,  63 

a  receiver,  although  not  personally  Texas,  274;  Davis  «.  Duncan,  19  Fed. 

liable  for  injuries  caused  by  the  neg-  Rep.  477  :  Farmers'  Loan  &  Trust 

ligence  of  his  employees,  would  be  Co.  v.  Central  R.R.  Co.,  7 Fed.  Rep. 

liable  in  an  action  against  him  as  537. 

receiver.     Camp  v.  Barney,  4  Hun,  '^  Davis  v.  Duncan,  17  Fed.  Rep. 

373 ;  s.  p.,  6  Thomp.  &  C.  632.  477. 

'  Kain  v.  Smith,  80  N.  Y.  458,  re-  ^  White  v.  Keokuk  &  D.  M.  Ry. 

viewing  and  distinguishing  Cardot  Co.  3  N.  W.  Rep.  1016  (Iowa).    See 

V.  Barney,  supra.  Cf.  Fuller  v.  Jew-  also  Lehigh  C.  &  N.  Co.  v.  Central 

ett,  80  N.  Y.  46.  R.  R.  Co.,  43  N.  J.  Eq.  591 ;  s.  a, 

■2  Ryan  v.  Hayes,  63  Texas,  43,  ap-  8  Atl.  Rep.  648  (March,  1877). 

proved  and  followed  in  International  *  Chapter  on  Sales  next  following. 
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§  721.  Corporations  in  a  Receiver's  Hands  are  Not  Accounta- 
ble for  Injuries. — It  is  well  established  that  a  railway  cor- 
poration w^hich  is  in  the  hands  of  a  receiver  who  is  opera- 
ting the  road  as  a  common  carrier,  under  statutory  provi- 
sions or  by  virtue  of  an  order  of  court,  is  not  accountable 
for  injuries  occasioned  by  the  negligence  of  the  employees 
of  the  receiver.  If  a  corporation  be  sued  for  such  injuries 
it  has  a  perfect  defense  in  the  plea  that  at  the  time  the 
injuries  complained  of  were  inflicted,  it  was  in  the  hands 
of  a  receiver  duly  appointed  and  operating  the  road.'  This 
rule  is  well  founded  upon  principle,  since  the  corporation, 
after  the  appointment,  has  no  control  over  the  employees 
of  the  receiver ;  and  also  for  the  further  reason  that,  as  we 
have  just  stated,  the  receiver  is  responsible  for  such  injuries 
in  his  ofiicial  capacity,  and  judgment  may  be  had  against 
the  estate  in  his  hands. 

§  722.  The  Same  Subject  Continued ;  Refusal  to  Build 
Fence,  etc.--Where  a  receiver  and  the  railroad  company 
were  joined  as  defendants  in  an  action  for  injuries  caused 
by  the  servants  of  the  receiver  who  was  operating  the  road, 
it  was  held  that  the  corporation  was  not  liable  for  such 
negligence,  and  judgment  against  the  corporation  was  ar- 
rested, but  affirmed  as  against  the  receiver.^     In  pleading 

'  Hicks  V.  International  &  G.  N.  plead,  either  in  bar  or  in  abatement, 

R.  R.  Co.,  62  Texas,  38  ;  Rogers  •».  that  it  was  in  the  hands  of  a  reeeiv- 

Mobile  &  Ohio  R.  R.,  16  Rep.  536  er,  and  that  the  action  was  brought 

(Tenn,  1883) ;  Bell  v.  Indianapolis,  without  leave  of  the  court  in  which 

C.  &  L.  R.  R.  Co.,  53  Ind.  57;  Metz  such    receiver  was    appointed,    al- 

V.  Buffalo,  C.  &  P.  R.  R.  Co.,  58  N.  though  by  bringing  the  suit  without 

Y.   61 ;  Ohio  &  Miss.  R.  R.  Co.  v.  leave,  the  plaintiff  may  have  been 

Davis,  23  Ind.  553  ;  Turner  «.  Han-  guilty  of  contempt.    It  has  been  held 

nibal  &  St.  Joe.  R.  R.  Co.,  74  Mo.  that  this  defense  cannot  be  taken  ad- 

602 ;  Ohio  &  Miss.  R.  R.  Co.  v.  An-  vantage  of  by  motion  to  dismiss  for 

derson,  10  Bradw.  313.    See  also  In-  want  of  jurisdiction.    Wyatt?).  Ohio 

ternational  &  G.   N.  R.  R.  Co.  «.  &  Miss.  R.  R.  Co.,  10  Bradw.  289. 
Ormond,  62  Texas,  274 ;  Louisville,        ^  Memphis  &  Little  Rock  R.  R.  Co. 

New  Albany  &  C.  R.  R.  Co.  v.  Cau-  ®.    Stringfellow,  44  Ark.  322.     But 

ble   46  Ind.   277.     Contra,   Ohio  &  see  Railroad  Co.  ®.  Brown,  17  Wall. 

Miss.  R.  R.  Co.  V.  Nickless,  72  Ind.  445— where  a  railroad  corporation 

271~holdingthatthecompany cannot  was  run  on  joint  account  of  areceiv- 
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as  a  defense  that  a  receiver  has  charge  of  its  affairs,  the 
corporation  should  set  forth  a  copy  of  the  order  of  his  ap- 
pointment, 4Dr  the  original.'  Where,  however,  a  receiver, 
while  operating  a  road,  has  used  the  income  derived 
from  the  estate  to  purchase  other  property,  which,  upon 
his  discharge  is  turned  over  to  the  corporation  with  its 
other  property,  it  seems  that  the  property  so  acquired 
may  be  held  liable  in  equity,  although  belonging  to  the 
corporation,  for  damages  occasioned  while  the  receiver  was 
in  possession,  provided  the  rights  of  third  parties  do  not 
intervene ;  such  has  been  the  ruling  in  a  decision  which 
based  the  liability  upon  the  theory  that  the  receiver  has 
diverted  the  income."*  It  has  also  been  held  that,  where  a 
railway  company  neglects  or  refuses  to  build  a  fence  along 
its  right  of  way,  after  notice  by  the  owner  of  adjoining 
land,  the  owner  or  occupant  of  such  adjoining  land  may 
build  the  fence  and  bring  his  action  to  recover  double  the 
value  thereof,  against  either  the  corporation  owning  the 
road,  or  any  other  party  actually  occupying  or  using  it,  and 
that  in  such  an  action  against  the  railway  company,  it  is  no 
defense,  so  far  as  the  corporation  is  concerned,  that  its 
property  is  in  the  hands  of  a  receiver.^ 

§  723.  The  Corporation  is  Responsible  upon  Statutory  Liabili- 
ties.— But  if  the  claim  for  loss  or  damage  for  which  redress  is 
sought,  be  founded  upon  a  statute,  the  State  courts  have  held 
that  a  railroad  corporation,  notwithstanding  that  it  may  be 

er  of  a  part  of  it  and  the  lessees  of  receiver  and  the  lessees  would  be 
the  remaining  part.  It  was  held  that  jointly  liable,  and  if  so,  the  original 
an  action  would  properly  lie  against  company  would  also  be  responsible, 
the  corporation  itself  for  injuries  for  the  servants,  under  such  an  em- 
sustained  by  a  passenger  at  the  ployment,  are  as  much  the  servants 
hands  of  servants  employed  by  the  of  the  corporation  as  of  the  receiver 
parties  jointly  operating  the  road ;  and  lessees. 

because  the  rule  that  the  corpora-  '  Ohio  &  Miss.  R.  R.  Co.  «.  Fitch, 

tion  is  not  liable  in  damages  when  20  Ind.  498. 

the  receiver  is  so  liable,  is  never  to  ^  Mobile  &  Ohio  R.R.  Co.  v.  Davis, 

be  applied,  unless  the  possession  of  62  Miss.  271. 

the  receiver  is  exclusive,  and  the  ^  Ohio  &  Mississippi  R.  R.  Co.  v. 

employees  of  the  road  are  wholly  Russell,  115  111.  52,  s.  c,  3  N.  E. 

controlled  by  him  ;  in  this  case  the  Rep.  561. 
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in  the  hands  of  a  receiver,  may  be  held  responsible  in  the 
State  courts/  This  action  of  the  State  courts  proceeds  up- 
on the  theory  that  the  appointment  of  a  receiver  does  not 
affect  the  corporate  existence  of  the  company,  its  effect  being 
merely  to  put  the  property  of  the  corporation  under  the  man- 
agement, control  and  custody  of  the  court  while  litigation  is 
pending,  and  that  where,  by  statute,  the  corporation  is  made 
liable — as  e.  g.,  for  killing  cattle  w^hen  its  road  is  not  properly 
fenced — the  receiver  holds  and  operates  the  road  subject 
to  such  liability.'^  In  Indiana  it  has  been  adjudged  that  a 
statute  authorizing  owners  of  animals  killed  on  a  railroad 
to  hold  lessees,  assignees,  or  receivers  jointly  liable  with 
the  corporation,  and  prescribing  the  mode  of  procedure,' 
gives  State  courts  no  jurisdiction  over  the  property  of  rail- 
road corporations,  which  are  in  charge  of  a  receiver  appoint- 
ed by  a  Federal  court ;  but  it  was  said  that,  so  far  as  the  stat- 
ute affects  persons  and  rights  under  the  laws  of  that  State, 
it  authorizes  the  institution  of  a  suit  against  a  receiver  ap- 
pointed by  and  acting  in  the  State,  under  a  State  court  and 
a  State  law."  But  a  State  court  cannot  enforce  its  judg- 
ments out  of  funds  in  the  hands  of  a  receiver  appointed  by 
a  Federal  court,  even  though  the  State  statute  prescribes 
the  method  of  enforcing  them  against  railroad  property. 
In  such  a  case  the  proper  procedure  is  to  apply  to  the  Fed- 
eral court  whose  officer  the  receiver  is,  for  an  order  for  the 
payment  of  the  judgment." 

§  724.  Of  Actions  Upon  the  Liability  as  a  Common  Carrier  of 
Freight. — Beceivers  of  railroads  are  also  liable  in  their  official 
capacity,  and  to  the  same  extent  as  the  corporations  whose 
roads  they  are  operating,  for  damages  arising  from  the  negli- 
gence of  themselves  or  their  servants,  or  from  delay,  damage, 

>  Louisville,  New  Albany  &  C.  R.  «  Louisville,  New  Albany  &  C.  R. 

R.  Co.  V.  Cauble,  40  Ind.  277 ;  Kan-  R.  Co.  v.  Cauble,  46  Intl.  277. 

sas  Pacific  R.  R.  Co.  v.  Wood,  24  « Indiana,  Act  of  March  4,  1863, 

Kan.  019  ;  Ohio  &.  Miss.  R.  R.  Co.  v.  (Sess.  Acts,  1863,  p.  25). 

Fitch,    20  Ind.   498 ;   McKinney  v.  "  Ohio  &  Miss.  R.  R.  Co.  v.  Fitch, 

Ohio  &  Miss.  R.  R.  Co.,  22  Ind.  99.  20  Ind.  498. 


Id. 
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etc.,  to  freight  committed  to  tlieir  care  for  transportation  ; 
in  other  words,  they  are  accountable  as  common  carriers  of 
goods.'  In  these  cases,  as  of  course,  leave  to  sue  must  be  ob- 
tained from  the  court  which  made  the  appointment.'  The 
mere  fact  that  receivers  act  under  the  appointment  of  the 
Court  of  Chancery  cannot  be  recognized  as  a  defense  to  a 
suit  for  a  breach  of  any  obligation  or  duty  which  was  fairly 
and  voluntarily  assumed  by  them  in  matters  of  business 
conducted  or  carried  on  during  the  continuance  of  the  re- 
ceivership.^ In  Massachusetts  it  has  been  held  that  the 
liability  of  receivers  appointed  in  other  States  for  damage 
to  freight,  may  be  enforced  against  them  in  the  courts  of 
Massachusetts,  upon  the  ground  that  they  cannot  have 
greater  exemption  from  responsibility  in  that  State  than  is 
given  them  in  the  State  where  they  were  appointed.* 

§  725.  A  Receiver  Cannot  be  Held  to  the  Specific  Performance 
of  a  Contract. — The  specific  performance  of  a  contract  made 
by  a  railroad  company  before  the  appointment  of  a  receiver 
of  its  property,  cannot  be  compelled  by  a  silit  in  equity 
against  the  receiver.  Following  this  rule  the  Supreme  Court 
of  the  United  States  has  approved  the  action  of  the  court 
•below  in  dismissing,  sua  sponte,  for  want  of  equity,  a  bill 
brought  by  an  express  company  to  compel  a  receiver  of  a 
railroad  specifically  to  perform  a  contract  made  with  the 
railroad  corporation  before  the  receivership,  by  which  the 
express  company  had  the  exclusive  right  to  transact  all  the 
express  business  over  the  road  for  a  given  time,  the  con- 
tract creating  no  lien  upon  the  road.  Mr.  Justice  Swayne, 
delivering  the  opinion  of  the  court,  said  : — "  A  specific  per- 
formance by  the  receiver  would  be  a  form  of  satisfaction  or 
payment  which  he  cannot  be  required  to  make.  As  well 
might  he  be  decreed  to  satisfy  the  appellant's  demand  by 

^Cowdey®.  Galveston,  H.  &  H.  R.  sBiumenthal  v.  Brainerd,  38  Vt. 
R.  Co.  93  U.  S.  352.  402,  408. 

2  See  the  first  subdivision  of  this  "paige  v.  Smith,  99  Mass,  395. 
chapter.  For  an  extract  from  the  opinion  in 

this  case  see  §  289  (n.)  supra. 
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money,  as  by  the  service  sought  to  be  enforced.     Both  be- 
long to  the  lien-holders,  and  neither  can  be  diverted.'" 

§  726.  Of  Actions  for  Taking  Real  Property  Without  Compen- 
sation ;  Rent  of  Leased  Lines. — If  a  railroad  company  con- 
struct its  road  through  the  property  of  a  private  person 
without  making  compensation  for  the  damage  done,  and 
afterward  be  placed  in  the  hands  of  a  receiver,  the  person 
damaged  may  maintain  his  action,  leave  of  court  being  first 
obtained,  against  the  receiver,  to  recover  damages  for  his 
loss.  In  this,  as  in  other  cases  of  judgments  against  the 
receiver,  the  property  in  the  receiver's  possession  will  be 
subjected  to  the  satisfaction  of  the  judgment.''  So  also,  if 
a  railroad  corporation  before  going  into  the  hands  of  a 
receiver  have  leased  other  lines  of  road,  and  the  order  of 
appointment  direct  the  receiver  to  pay  the  rentals  therefor, 
he  is  considered  to  have  assumed  the  obligation  of  paying 
them  when  he  takes  possession  of  and  operates  such  leased 
line  and  an  action  for  the  rent  will  lie  against  him,  to  be 
satisfied  out  of  the  funds  of  the  estate.  Having  taken  pos- 
session under  such  circumstances  he  cannot  question  the 
validity  of  the  lease.' 

'Express  Company  «.    Railroad        ^Woodruff  ®.  Erie  Ry.  Co.,  93N. • 
Company,  99  U.  S.  191,  200.  Y.  609. 

2  Combs  v.  Smith,  78  Mo.  3 
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§  727.  Of  the  Authority  to  Make  Sales ;  the  Order. 

§  728.  The  Same  Subject  Continued  ;  Appeal. 

§  729.  The  Order  to  Sell  Cannot  Generally  be  Attacked  CoUateraUy. 

§  730.  The  Manner  and  Terms  of  Sale  may  be  Fixed  by  the  Coui't. 

§  731.  The  Execution  of  the  Order. 

§  732.  Existing  Liens  are  Not  Affected  by  the  Sale. 

§  733.  The  Receiver's  Power  to  Execute  Deeds. 

§  734.  Of  Purchasers  at  the  Sale. 

§  735.  Purchaser's  Liability  for  Claims  Arising  out  of  the  Receivership. 

§  727.  Of  the  Authority  to  Make  Sales  ;  the  Order. — One  of 
the  most  important  and  responsible  duties  devolving  upon 
a  receiver  is  that  of  selling  the  property  over  which  he  is 
appointed.  In  some  of  the  States  his  powers  and  duties  in 
this  respect  are  regulated  by  statute.  In  such  a  case  he 
must,  as  must  other  trustees  acting  under  statutes,  comply 
strictly  with  the  requirements  of  the  law,  both  for  the  pur- 
pose of  protecting  himself  and  of  transmitting  a  good  title. 
It  is  not  our  purpose,  however,  to  discuss  questions  arising 
under  these  statutes,  since  they  are  of  local  rather  than  gen- 
eral interest.'  Where  the  duties  of  receivers  relating  to 
sales  are  not  regulated  by  statute,  their  authority  to  sell  the 

\It  has  been  held  in  New  Jersey,  ing  Executions  "    relating   to    pro- 

that  a  receiver  under  the  act  of  that  ceedings    supplementary    to    judg- 

State,   passed  March   13,    1866,   is  ments  in  New  Jersey,  were  intended 

vested  with  large  discretionery  pow-  to  provide  means    for    compelling 

ers  as  to  the  method  of  selling  prop-  satisfaction  of   judgments    against 

erty,  and  that  there  is  nothing  in  the  natural  persons,  and  claims  against 

act  which  interferes  with  liens  that  corporations  are  not    within  their 

exist  when  the  insolvency  occurs,  or  contemplation  ;  a  sale,  therefore,  by 

which  authorizes  a  receiver  to  sell  a  receiver  appointed  in  such  a  pro- 

the  property  otherwise  than  subject  ceeding  passes  no  title  as  against  a 

thereto.    Potts  «.  New  Jersey  Arms,  corporation.  Conner?).  Todd,  5  Cent, 

etc.,   Co.,   3  N.   J.   Eq.    395,   516.  Rep.  61  (N.  J.  Ct.  of  Err.  and  App., 

The  provisions  of  the  "Act  Respect-  1886). 
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property  of  the  estate,  or  any  part  of  it,  is  usually  conferred 
by  an  order  of  court/  The  court  may  order  a  sale  of  the 
property  in  the  hands  of  the  receiver  whenever  it  deems  a 
sale  necessary  or  advisable  in  order  to  protect  the  rights 
and  interests  of  all  parties.''  In  making  his  application  to 
the  court  for  an  order  enabling  him  to  sell,  the  receiver 
should  show  by  proper  evidence,  to  the  satisfaction  of  the 
court,  that  the  proposed  sale  is  necessary  and  for  the  in- 
terest of  the  estate,  and  the  order  to  sell  should  designate 
the  particular  property  to  be  sold.^  It  should  also  direct 
the  sale  to  be  made  in  such  a  manner  as  is  most  likely  to 
produce  the  best  results.  Accordingly,  a  direction  by  the 
court  to  the  receiver  of  a  large  manufacturing  business  to 
sell,  as  a  whole,  the  business  and  all  the  personal  property 
belonging  thereto,  including  raw  material,  finished  products 
and  all  the  debts  due  to  the  concern,  was  held  erroneous, 
as  not  calculated  to  realize  the  most  money  or  to  be  most 
advantageous  to  all  the  parties  in  interest." 

§  728.  The  Same  Subject  Continued ;  Appeal. — Where  a  re- 
ceiver is  directed,  by  an  order  of  the  court,  to  sell  and  to 
carry  on  the  business  until  he  can  sell,  he  should  sell  at 
the  earliest  practicable  moment.^  In  New  York,  in  suits 
by  creditors  to  reach  lands  conveyed  in  fraud  of  their 
rights,  the  decree  should  set  aside  the  fraudulent  convey- 
ance, and  permit  the  creditor  to  issue  an  execution  and  sell 
thereunder,  or  compel  the  debtor  to  convey  to  a  receiver, 
and  order  the  latter  to  sell."     Whether  or  not  an  appeal 

'  "Although  it  may  be  that  a  re-  ^  Dixon  ■».  Rutherford,  26  Ga.  149. 

ceiver  has  a  right,  under  his  general  *  Case  v.  Fish,  63  Wis.  475,  497. 

powers,  to  sell  bad  debts  (indeed  he  In  South  Carolina,  under  Rule  70  of 

expressly  has  this  right,  under  pro-  the  Circuit  Court,  a  receiver  should 

ceedings  against  a  judgment  credi-  not  be  authorized  to  sell  choses  in 

tor),  yet  it  would  bo  most  advisable,  action,  unless  they  represent  "  des- 

in  particular  cases,  to  present  a  pe-  perate  debts."    Dilling  «.  Foster,  21 

tition  to  the  court  for  leave  to  do  so."  S.  C.  335,  341. 

Edwards  on  Receivers,  155.  ^  Hooper  v.  Winston,  24  111.  353. 

2  Crane  v.  Ford,  Hopk.  Ch.  114—  ^  yan  Wyck  «.  Baker,  10  Hun,  39. 

where  such  an  order  was  made  al-  To  the  same  effect  is  Union  Nation- 

though  the  bill  did  not  ask  for  a  sale,  al  Bank  of  Albany  «.  Warner,  12 
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will  lie  from  an  order  directing  a  sale  by  a  receiver  depends 
upon  the  practice  in  the  several  States.'  Under  the  prac-  ■ 
tice  in  Michigan,  where  an  appeal  may  be  taken  from  some 
orders  and  not  from  others,  it  has  been  held  that  an  order  for 
the  sale  of  assigned  property  by  a  receiver,  is  final  and  ap- 
pealable, where  it  provides  for  an  entire  disposal  of  the 
trust  funds  and  may  thus  affect  the  claims  of  creditors  and 
others,  and,  where  also,  it  contains  special  and  unusual  pro- 
visions as  to  notice  of  sale  and  sale  in  large  lots,  and  allows 
to  some  claimants,  but  denies  to  others  interested,  certain 
privileges  of  buying  on  credit,  and  allows  sales  without 
mortgage  or  other  sufficient  security.'"' 

§  729.  The  Order  to  Sell  Cannot  Generally  be  Attacked  Collat- 
erally.— An  order  to  sell  property  in  the  hands  of  a  receiver, 
issued  by  the  court  having  jurisdiction  in  the  case,  even 
though  it  be  irregular  and  otherwise  objectionable,  cannot 
be  questioned  or  attacked  in  a  merely  collateral  action ;  its  ir- 
regularity or  other  defects  should  be  reached  by  motion  in  the 
court  from  which  it  issued,  so  that  the  court  may  have  an  op- 
portunity of  correcting  its  own  errors,  and  a  new  and  inde- 
pendent action  will  not  be  entertained  to  set  aside  such  or- 
der and  the  sale  made  by  virtue  thereof.*  But  this  decision 
was  directly  questioned  by  the  Court  of  Appeals  of  New  York 
which  held,  where  the  order  had  been  obtained  by  the  receiv- 
er by  means  of  a  fraud  upon  the  court,  that  the  aggrieved 
party  is  not  confined  to  a  motion  in  the  court  which  made 
the  order,  but  may  maintain  an  independent  equitable  ac- 
tion to  set  aside  the  order  and  the  sale  made  under  it."  As 
this  ruling  is,  in  terms,  founded  upon  the  well  established 
principle  that  courts  will  set  aside,  as  nullities,  judgments, 

Hun,  306,  309  ;  Walker  v.  White,  *  Hackley  v.  Draper,  60  N.  Y.  88 

36  Barb.  592,  598.  (affirming  8.  c,  2  Hun,  253,  also  4 

'  See  §   44,  supra,  as  to  appeals  Thomp.  &  C.  614),  citing  State  of 

from  other  orders.  Michigan  v.  Phoenix  Bank,  33  N.  Y. 

•^  First  National  Bank  of  Detroit «.  9,  27 ;    Wright  v.  Miller,  8  N.  Y.  9 ; 

E.  T.  Barnum  Wire  &  Iron  Works  Dobson  v.  Pearce,  12  N.  Y.  156; 

Co.,  58  Mich.  315.  Tieman  v.  Wilson,  6  Johns.  Ch.  411. 

^  Libby  v.  Rosekrans,  55  Barb.  219. 
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decrees  or  awards  obtained  by  fraud,  the  rule  as  stated 
above  may  be  taken  as  the  prevailing  one,  in  all  cases  where 
the  claim  is  made  merely  upon  irregularities  or  other  de- 
fects in  the  order  of  sale  which  do  not  amount  to  a  fraud 
upon  the  court.  This  rule  is  especially  applicable  where  the 
sale  has  been  formally  confirmed.  Thus,  in  Wisconsin,  where 
a  sale  of  personal  property  by  a  receiver  under  an  order  of 
the  Circuit  Court  of  a  county  has  been  confirmed,  its  valid- 
ity cannot  be  impeached  in  an  action  of  replevin  brought 
in  another  county,  on  account  of  the  inadequacy  of  the 
receiver's  bond,  or  because  of  his  failure  to  comply  strictlj^ 
with  the  requirements  of  the  order  of  sale,  by  a  party  to  the 
action  in  which  the  property  was  sold  as  against  a  person 
claiming  title  under  the  sale.^ 

§  730.  The  Manner  and  Terms  of  Sale  May  be  Fixed  by  the 
Court. — It  is  common  practice  for  the  court,  in  making  an 
order  directing  the  receiver  to  sell  the  property  of  the  es- 
tate, to  specify  the  time  when,  and  the  manner  in  which  the 
sale  shall  be  made — as,  e.  g.,  that  the  property  shall  be  sold  as 
a  whole  or  in  parcels,  for  cash  or  upon  deferred  payments, 
and,  if  upon  deferred  payments,  in  what  manner  they  shall 
be  secured — such  provisions  being  made  in  the  order  as  are, 
in  the  opinion  of  the  court,  necessary  or  advisable  to  be 
adopted  for  the  best  interests  of  all  concerned  in  the  property. 
The  court  may  hear  suggestions  upon  these  matters  from 
the  parties  before  it,  or  may  appoint  persons  skilled  in  the 
particular  business,  or  conversant  with  the  property  to  be 

'  Brande  v.  Bond,  63  Wis.  140 ;  8.  proceeded  according  to  its  order  in 
o.,  23  N.  W.  Rep.  101.  The  court  making  tlie  sale  or  not.  Tlio  order 
said,  p.  142: — "It  is  said  tiio  re-  of  confirmation  was  a  direct  adjudi- 
ceiver  never  qualified  by  giving  the  cation  of  the  regularity  of  the  action 
requisite  bond,  and  did  not  make  of  the  receiver,  and  we  cannot  now 
the  sale  pursuant  to  the  order  of  the  go  behind  the  sale  made  by  him.  It 
court.  But  it  is  very  clear  that  these  certainly  cannot  be  impeached  in 
objections  cannot  be  considered  in  this  suit,  but  must  be  considered 
a  collateral  suit.  When  the  court  conclusive  as  to  the  title  derived 
confirmed  the  receiver's  sale,  it  nee-  from  the  sale."  See  also  Farmers' 
essarily  passed  upon  its  regularity.  Loan  and  Trust  Co.  v.  Central  R.  R. 
It  was  the  duty  of  the  court  then  to  of  Iowa,  17  Fed.  Rep.  758;  s.  o.,  5 
ascertain  whether  the  receiver  had  McCrary,  421. 
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sold,  to  examine  and  report  upon  the  best  way  to  make  the 
sale.'  Thus,  in  a  late  case,  where  the  receiver  of  an  insolvent 
corporation  had  realized  on  all  the  assets  except  certain 
stocks,  bonds  and  real  estate  which  were  for  the  time  unmer- 
chantable and  if  forced  upon  the  market  would  be  sacrificed, 
the  court,  of  its  own  motion,  in  view  of  the  desirability  of 
closing  the  trust,  directed  the  securities  to  be  sold  at  public 
auction,  after  full  notice  to  all  persons  interested,  at  an  up- 
set price  and  in  proper  lots  or  parcels  to  invite  buyers.''  It 
has  also  been  held,  where  the  court  directed  a  receiver  to 
sell  upon  deferred  payments,  and  the  sale  was  so  made  by 
him,  but  without  any  agreement  on  his  part  to  put  the  pur- 
chaser into  possession,  that  the  application  of  the  purchaser 
for  an  extension  of  time  upon  the  deferred  payments  found- 
ed upon  his  inability  to  get  possession  on  account  of  other 
litigation,  may  be  refused,  and  that  such  refusal  is  not  re- 
viewable on  appeal.^  In  a  recent  case  in  New  Jersey,  it  was 
held  that  a  receiver  was  properly  ordered  to  sell  horses  as 
perishable  property,  they  being  claimed  to  be  included  in 
the  mortgage  which  was  in  process  of  foreclosure.* 

§  731.  The  Execution  of  the  Order. — The  order  of  the  court 
directing  a  receiver  to  sell  property  of  the  estate,  should  be 
executed  by  him  in  as  strict  compliance  with  its  terms  as  is 
possible,  but  inasmuch  as  such  sales,  until  they  are  fully  exe- 
cuted, are  subject  to  the  action  of  the  court  by  way  of  con- 
firmation or  rejection,"  the  receiver  is  usually  permitted  to 
exercise  such  discretion  as  is  clearly  for  the  benefit  of  the 

^In  re  Newark  Savings  Institu-  Life  Ins.  Co. ,  94  N.  Y.  199.   See  also 

tion,   9  Atl.  Rep.   375  (N.  J.  Ch.,  Simmons  v.   Wood,   45  How.    Pr, 

May,  1887)  ;  Case  v.  Fish,  63  Wis.  268— where  a  receiver,  having  been 

475,  the  facts  of  which  are  stated  appointed  on  an  ^aj  ^ar^e  order  made 

supra.  late  at  night,  sold  the  property  at 

2  In  re  Newark  Savings  Institu-  private  sale  early  the  next  morning 
tion,  supra.  without  notice  to  the  parties  inter- 

3  Alvord  V.  Strickler,  14  Pac.  Rep.  ested,  the  sale  was  set  aside  and 
117  (Sup.  Ct.  Col.,  June,  1887).  the  appointment  revoked  as  not  in 

4  Howell  V.  Frances,  9  Atl.  Rep.  accordance  with  equitable  prinqi- 
397  (Ch.  of  N.  J.  1887).  pies. 


5  Attorney-General  v.  Continental 


663 


§   732  LAW  OF  RECEIVEBS.  [CHAP.   XIX. 

estate.  In  conformity  witli  this  practice  receivers  are  not, 
like  mere  executive  officers,  bound  to  sell  the  property  for 
the  highest  price  offered,  without  regard  to  the  purchaser 
or  the  use  he  will  make  of  the  property/  This  discretion 
is  frequently  exercised  by  receivers  in  determining  whether 
the  property  shall  be  sold  as  a  whole  or  in  parcels,  since 
the  advisability  of  adopting  one  method,  or  the  other,  de- 
pends largely  upon  the  offers  made  and  the  condition  of 
the  property  at  the  time  the  sale  is  to  be  made.  Accord- 
ingly a  court  has  refused  to  set  aside  a  sale  made  by  a  re- 
ceiver who  exercised  his  discretion  in  this  respect  in  good 
faith,  although  it  differed  with  the  receiver  as  to  the  wisdom 
of  his  action  under  the  circumstances.''  A  purchaser  will 
be  presumed  to  know  that  a  sale  by  a  receiver  is  made  upon 
the  condition  that  it  may  be  approved  or  rejected  by  the 
court  in  its  discretion.' 

§  732.  Existing  Liens  are  Not  Affected  by  the  Sale. — Liens 
upon  property  held  by  a  receiver  are  not  divested  by  virtue 
of  a  sale  made  by  him.  If  the  order  of  sale  make  no  men- 
tion of  such  prior  liens,  or  of  encumbrances  of  any  kind,  the 
sale  passes  the  title  to  the  property  as  it  is  in  the  receiver, 
and  subject  to  whatever  encumbrances  or  liens  there  may  be 
existing  upon  it.  A  purchaser  may,  therefore,  question  either 
the  validity  of  the  liens  or  the  amount  due  thereunder."    The 

'  Knott  V.  Receivers,  etc. ,  4  N.  certain  assets,  sold  them  at  a  totally 
J.  Eq.  423.  In  this  case  receiv-  inadequate  price,  and  afterwards, 
era  of  a  canal  company  under  a  having  become  aware  of  their  value, 
statute,  advertised  that  they  would  refused  to  deliver  them,  and  the  court 
receive  proposals  for  a  lease  of  the  refused  the  application  of  the  pur- 
canal  until  a  certain  day,  and  it  was  chaser  to  compel  the  receiver  to 
held  that  this  did  not  bind  them  to  complete  the  sale, 
lease  to  the  highest  bidder  before  "*  Hackensack  Water  Co.  v.  De 
that  day,  or  not  to  receive  proposals  Kay,  36  N.  J.  Eq.  548.  But  in  a 
afterwards.  case  where  a    corporation,    before 

■■^  National  Bank  of  the  Metropolis  going  into  the  hands  of  receivers, 

v.  Sprague,  20  N.  J.   Eq.  (5  C.  E.  assigned  certain  leases  to  a  bank  as 

Green)  170.  security,  and  afterwards  the  recoiv- 

^  Attorney-General  v.  Continental  ers,  under  an  order  of  court,  sold  all 

Life  Ins.  Co. ,  94N.  Y.  199 — where  the  the  property  of  the  corporation  free 

receiver,  not  knowing  the  value  of  and  clear  of  incumbrances,  it  was 
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receiver  can  sell  only  the  interest  which  he  has  in  the  prop- 
erty ;  thus,  it  has  been  held  that  the  lien  of  a  mortgage  given 
by  a  firm  to  one  who  was  not  a  party  to  an  action,  subse- 
quently brought,  in  which  a  receiver  was  appointed  over  its 
affairs,  cannot  be  divested  by  a  sale  of  the  mortgaged  prop- 
erty, made  by  the  receiver  by  authority  of  the  court.*  So 
also,  if  the  equity  of  redemption  in  mortgaged  property  be 
sold  prior  to  the  appointment  of  a  receiver,  and  he  allow 
the  time  provided  by  statute  within  which  it  may  be  re- 
deemed, to  pass  without  redeeming  it,  he  has  no  title  which 
can  be  the  subject  of  sale.^  In  the  same  manner  the  lien 
of  a  judgment  owned  by  a  stranger  to  a  suit  in  which  a  re- 
ceiver is  appointed  over  a  partnership,  against  the  individ- 
ual interest  in  real  estate  of  one  member  of  the  firm,  re- 
mains upon  the  property  notwithstanding  it  has  been  sold 
by  the  receiver.^  It  has  been  decided,  in  a  recent  case,  that 
a  sale  by  a  receiver  does  not  bar  statutory  liens  established 
by  judgments  in  State  courts,  where  the  petitions  of  the 
judgment  creditors  to  intervene  in  the  foreclosure  proceed- 
ings in  a  Federal  court  in  which  the  receiver  was  appointed, 
have  been  denied  without  prejudice,  although  the  judg- 
ments were  obtained  during  the  pendency  of  the  foreclosure 
suit,  while  the  receiver  was  in  possession  of  the  property, 
and  without  making  him  a  party."  A  husband's  real  estate, 
when  sold  by  a  receiver  appointed  in  behalf  of  his  judg- 
ment creditors,  is  sold  subject  to  the  wife's  dower  interest ; 
and,  in  such  a  case,  it  is  not  proper  to  direct  the  receiver  to 
pay  to  the  wife  her  dower  interest  out  of  the  proceeds.^ 

§  733.     The  Receiver's  Power  to  Execute  Deeds. — It  has  been 

held  that    the  assignment    of    the  ^  Foster  -v.    Barnes,   81    Pa.    St. 

leases  was  a  mere  authority  to  col-  377 — where  the  title    of    one  who 

lect  and  appropriate  the  rents  due  bought  at  a  sheriff's  sale  under  such 

thereon,  and  that  the  rents  which  a  judgment  was  sustained  as  against 

accrued  after  the  sale  belonged  to  that  of  the  purchaser  at  the  receiv- 

the    purchaser,     Corrigan    v.    The  er's  sale. 

Trenton  Delawa-re  Falls  Co. ,  7  N.  J.  *  ^lair  v.  Walker,  26  Fed.  Rep.  73 

Eq.  (3  Halst.)  489.  (1886). 

1  Lorch  ®.  Aultman,  75  Ind.  162.  ^  Lowry  v.  Smith,  9  Hun,  514. 

•^  Fitch  V.  Wetherbee,  110  111.  475. 
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held  by  the  Supreme  Court  of  the  United  States,  that  the 
authority  conferred  by  the  court  upon  the  receiver  to  sell, 
carries  with  it  the  authority  to  give  to  the  purchaser  evi- 
dence of  the  transfer  of  title ;  and,  while  the  contract  of 
purchase  is  not  binding  upon .  a  receiver  until  the  sale  is 
confirmed  by  the  court,  a  deed  executed  by  him  before  the 
confirmation,  although  undoubtedly  irregular,  is  not  void, 
but  is  only  voidable.  If  the  deed  be  executed  after  the  con- 
firmation it  would  take  effect,  by  relation,  as  of  the  day  of 
sale,  and  if  confirmation  should  be  refused,  a  deed  already 
executed  would  become  inoperative.  All  objection,  how- 
ever, to  a  deed  made  before  the  confirmation  of  the  sale  is 
removed  by  the  subsequent  confirmation.'  But  in  New 
York  it  has  been  considered  that  if  the  order  authorizes  a 
receiver  to  sell  subject  to  the  order  of  the  court,  it  is  nec- 
essary that  the  sale  be  reported  to  the  court  and  confirmed 
after  due  notice  to  the  parties  to  the  action,  before  the  re- 
ceiver can  properly  make  a  transfer  of  the  title ;  a  trans- 
fer, in  such  a  case,  made  before  the  confirmation,  is  not 
authorized,  and  the  purchaser  makes  payment  at  his  peril.'' 

§  734.  Of  Purchasers  at  the  Sale. — A  sale  by  a  receiver 
being  a  sale  by  an  ofiicer  of  the  court  and  made  under  its 
supervision,  there  is  no  restriction  upon  any  one  from  pur- 
chasing thereat,  or  from  enforcing  his  rights  under  his  pur- 
chase.^ Accordingly  attorneys  may  purchase  at  such  sales.* 
The  general  inability  of  a  receiver  to  be  a  purchaser  at  a  sale 
made  by  himself  has  already  been  stated.^  As  in  other  judi- 
cial sales,  he  who  purchases  at  a  sale  made  by  a  receiver, 
is  presumed  to  know  that  the  receiver  can  sell  only  such  in- 
terest in  the  property  as  is  possessed  by  the  parties  to  the 
action  in  which  he  is  appointed ;  in  other  words,  the  doc- 

^  Koontz    V.    Northern  Bank,   16  ^  Edwards  on  Receivers,  155. 

Wall,  196,  201,  citing,  to  the  point  *The  law    preventing    attorneys 

that  a  deed  executed  after  the  con-  from  purchasing  choses  in   action 

firmation  of  the  sale  takes  effect  by  does  not  apply  to  sales  by  receivers, 

relation  as  of  the  day  of  sale,  Ful-  Mann  v.  Fairchild,  5  Barb.  108. 

ler  V.  Van  Geesen,  4  Hill,  171.  «>  See  §§  270,  271,  mpra. 

2  Simmons  v.  Wood,  45  How.  Pr. 
268. 
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trine  of  caveat  emptor  applies.  He  must  ascertain  for  liim- 
self  what  tliat  interest  is,  and  also  wliat  the  condition  of  the 
property  is,  because  the  rule  applies  not  only  to  the  title,  but 
to  the  condition  of  the  property.'  So,  it  has  been  held,  that 
a  purchaser  cannot  defend  an  action  by  the  receiver  for  the 
purchase  money,  by  pleading  that  the  property  was  in  bad 
condition  when  he  purchased  it,  unless  he  was  deceived  by 
fraud  or  misrepresentation.""  It  has  been  said  that  the  pur- 
chaser of  a  note  at  a  receiver's  sale  is  not  bound  by  the  re- 
ceiver's statement  of  the  amount  due,  but  is  entitled  to  re- 
cover whatever  may  be  due  upon  it.^  The  court  will,  to  the 
extent  of  its  power,  protect  the  property  from  being  sacri- 
ficed through  fraud  or  collusion  on  the  part  of  bidders.  Thus, 
in  a  case  where  some  of  the  parties  to  the  action,  who  had 
claims  against  the  property  in  the  hands  of  the  receiver, 
unwarrantably  interfered  at  a  sale  of  such  goods  under  the 
order  of  the  court,  and  by  pretended  bids,  occasioned  a 
loss  to  the  fund  arising  therefrom,  the  amounts  otherwise 
due  to  them  on  the  general  distribution  were  mulcted  by 
the  court,  to  protect  other  creditors  from  loss  on  accou'nt 
of  their  conduct."  One  who  purchases,  for  new  and  ample 
consideration,  part  of  the  assets  of  a  railroad  company  in 
the  hands  of  a  receiver,  without  knowledge  or  notice  of  the 
trust,  is  not  liable  to  the  creditors  of  the  road  for  the  value 
of  the  purchased  property.^ 

§  735.  Purchaser's  Liability  for  Claims  Arising  Out  of  the 
Receivership.^— As  we  have  already  stated,  existing  liens  upon 
property  sold  by  a  receiver  under  an  order  of  court  for  that 
purpose,  are  not  divested  by  the  sale  ;  a  purchaser,  there- 

1  Barron  v.  Mullin,  21  Minn.  374.       the  sale  to  him  besides  the  one  for 
3  Barron  •».  Muilin,  swjora— decid-    which  a  deed  was  tendered. 

ing  also  that,  if  the  purchaser  has        ^  dewberry    «.     Trowbridge,    13 

consented  to  or  acquiesced  in  the    Mich.  263. 

ratification  of  the  sale,  he  cannot  de-        "*  Jaffrey  «.  Brown,  29  Fed.  Rep. 

fend  against  a  suit  for  the  purchase    476,  480  (1886). 

money,   by  the  plea    that  another        ^  Ex  parU  Williams,  18  S.  C.  299. 

piece  of  real  estate  was  included  in    For  the  peculiar  facts  of  this  case 

see  §  164,  supra. 
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fore,  takes  tlie  property  subject  to  the  liens  upon  it.  Another 
class  of  claims  which  are  frequently  urged  upon  the  courts  as 
being  properly  payable  by  purchasers,  are  those  arising  out 
of  the  acts  or  negligence  of  the  receiver  or  his  agents,  es- 
pecially those  for  injuries  to  person  or  property  occurring 
during  the  management  of  the  property  by  the  receivers. 
The  court,  in  most  instances,  specifies,  either  in  the  order 
for  sale  or  in  that  for  confirmation,  whether  the  sale  is  to  be 
subject  to  these  claims  or  not.  It  is,  as  of  course,  where  the 
order  for  sale  distinctly  directs  that  the  sale  shall  be  sub- 
ject to  all  the  indebtedness  incurred  by  the  receiver,  makes 
such  indebtedness  a  first  lien  upon  the  property,  and  re- 
quires the  purchasers  to  covenant  to  pay  it,  that  the  purchas- 
ers are  chargeable  with  a  judgment  recovered  by  administra- 
tors against  the  receiver  for  damages  for  the  accidental  kill- 
ing of  their  intestate.  The  judgment  creditor,  in  such  a  case, 
may  sue  the  purchaser  to  establish  the  judgment  as  a  lien 
upon  the  property.'  And  where,  in  the  order  confirming  a 
sale  of  a  railroad  by  the  receiver,  it  is  provided  that  the 
purchaser  shall  pay  all  the  debts  of  the  receiver  and  all 
claims  or  liabilities  pending  in  the  foreclosure  suit,  the 
court  which  made  the  order,  still  having  jurisdiction  of  the 
cause,  may  entertain  a  petition  against  the  purchaser  for 
damages  by  one  who  has  been  injured  while  the  prop- 
erty was  operated  by  the  receiver ;  if,  in  such  case,  the 
judgment  recovered  is  made  a  lien  upon  the  road  by  the  stat- 
utes of  the  State,  it  may  be  made  a  lien  upon  it  in  the  hands 
of  the  purchasers.'  It  has  been  adjudged,  however,  that 
judgments  against  a  receiver,  recovered  after  he  has  settled 
his  accounts,  in  a  suit  begun  during  his  receivership,  do 
not  as  against  the  purchaser  create  liens  upon  a  railroad." 
The  proceedings    instituted  against  one  who  purchases  a 

'  Schmid  ®.  Now  York,  L.  E,  «fe  ■  Farmers'  Loan  &  Trust  Co.  v. 

W.  R.  R.  Co.,32nun,  335.     In  this  Central    Railroad,      17  Fed.    Rep. 

conneetion  see  also  International  &  758;    s.  o.,   5  McCrary,  421.      See 

G.  N.  R.  R.  Co.  V.  Ormond,  G2  Texas,  also  Farmers'  L.  &  T.  Co.  v.  Central 

274 ;  Hicks  v.  International  &  G.  N.  R.  R.  Co.,  2  McCrary,  181. 

R.  R.  Co.,  62  Texas,  38;    Ryan  v.  » White  v.  Keokuk  &  D.  M.  Ry. 

Hayes,  62  Texas,  42.  Co.  2  N.  W.  Rep.  1016  (Iowa). 
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railroad  at  a  receiver's  sale  subject  to  all  liabilities  arising 
out  of  the  management  and  operation  of  the  road,  by  the 
receiver,  for  injuries  occasioned  by  the  negligence  of  the 
receiver's  employees,  should  properly  be  at  law.^  A  bill  in 
equity  will  not  be  entertained  in  such  a  case,  for  the  reason 
that  a  court  of  equity  will  not  take  jurisdiction  of  cases  in 
which  unliquidated  damages  arising  in  tort,  are  sought  to  be 
recovered.*^ 

'  Sloan  «.  Central  Iowa  R.  R.  Co.,        ^ Brown  «.  Wabash,  etc.,  R.   R. 
62  Iowa,  728.  Co.,  96  111.  297. 
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OF      INJUNCTIONS. 

§  736.  Injunctions  and  Receiverships ;  Similarity  and  Difference  of  these 
Remedies. 

§  737.  They  are  Distinct  Remedies. 

§  738.  Injunctions  in  Aid  of  Receivers ;  Against  Unauthorized  Suits. 

§  739.  Injunctions  to  Protect  tlie  Receiver's  Possession. 

§  740.  Injunctions  to  Secure  the  Due  Execution  of  Orders  upon  the  Re- 
ceiver. 

§  741.  Injunctions  in  Aid  of  Judgment  Debtors  in  Actions  by  Receivers. 

§  742.  Injunctions  Against  Receivers. 

§  736.  Injunctions  and  Receiverships ;  Similarity  and  Differ- 
ence of  these  Remedies. — While  it  is  not  our  intention,  inas- 
much as  it  is  not  within  the  particular  sphere  of  this  treat- 
ise, to  consider  fully  the  writ  of  injunction  as  a  remedy  in 
equity,  the  fact  that  it  is  so  often  granted  in  connection 
with  the  remedy  by  a  receivership  and  because  it  is  em- 
ployed in  aid  of  the  receivership,  renders  it  proper  to  give 
the  subject  a  brief  notice  at  this  place.  The  employment  of 
these  two  remedies  at  the  same  time,  in  so  many  cases,  arises 
out  of  the  identity  of  the  object  to  be  attained ;  viz.:  the 
preservation  of  property  until  justice  can  be  done  to  ad- 
verse claimants  by  the  court.  They  also  resemble  each 
other  in  that,  while  both  are  extraordinary  remedies,'  they 
are  merely  auxiliary  to  the  main  purpose  of  the  action ;  the 
resort  to  them  is  not  a  final  determination  of  the  rights  of 
the  parties;'  in  neither  case  is   the  title  to  the  property 

'  In  New  York,  under  the  Code  of  Co. ,  2  Phill.  Ch.  597 ;  ExparU  Walk- 
Civil  Procedure,  both  are  made  er,  25  Ala.  104;  Hottenstein  v. 
"  provisional  remedies."  See  Mc-  Conrad,  9  Kan.  435;  Ellicottc.War- 
Carthy  v.  Peake,  18  How.  Pr.  138  ;  ford,  4  Md.  80 ;  Brown  «.  Northrop, 
8.  o.,  9  Abb.  Pr.  164.  15  Abb.  Pr.  (N.  S.)  383;   Cooke  v. 

2  Leavitt  v.   Yates,   4  Edw.    Ch.  Gwynn,   3  Atk.  689 ;    Huguenin  v. 

134,  162  ;  Great  Western  Ry.  Co.  v.  Baseley,  13  Ves.  105 ;   Blakeney  v. 

Birmingham  &  Oxford  Junction  Ry.  Dufaur,  15  Beav.  40. 
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changed,  nor  are  new  liens  created ;'  granting  or  refusing 
them  is  discretionary  with  the  court ;"  both  are  subject  to  the 
general  rules  of  equity,  as,  e.  g.,  that  neither  remedy  can  be 
resorted  to  when  adequate  redress  may  be  had  in  proceed- 
ings at  law,"  and  circumstances  which  will  defeat  an  ap- 
plication for  one  remedy  will  frequently,  have  the  same 
result  when  the  application  is  for  the  other."  The  principal 
difference  between  the  remedies  is  that,  while,  by  an  injunc- 
tion, a  court  merely  forbids  the  continued  perpetration  of 
a  wrong  or  the  doing  of  a  threatened  unlawful  act  which 
may  injure  the  property,^  by  a  receivership  it  takes  the 
property  out  of  the  hands  of  the  party  in  possession  and 
takes  it  into  its  own  custody,  thus  preventing  the  continued 
wrong  doing  or  threatened  injury. 


§  737.  They  are  Distinct  Remedies. — While  it  often  hap- 
pens that  courts  grant  an  injunction  and  appoint  a  receiver 
in  the  same  case  and  upon  the  same  application,  there  is 
no  connection,  of  necessity,  between  the  two  remedies.  It 
lies  in  the  discretion  of  the  court  to  grant  one  remedy  or 


1  Ellis  V.  Boston,  Hartford  &  Erie 
R.  R.  Co.,  107  Mass.  1. 

*  See,  as  to  Receivers,  §  7,  supra  ; 
Owen  V.  Homan,  4  H.  L.  Rep.  997, 
affirming  s.  o.,  3  Mac.  &  G.  378 
(quoted  in  note  2,  page  7,  supra)  ; 
Mays  XI.  Rose,  Freem.  (Miss.)  703  ; 
Whelpley  «.  Erie  Ry.  Co.,  6 
Blatchf.  271 ;  Hamburgh  Manfg. 
Co.  v.  Edsall,  8  N.  J.  Eq.  (4  Halst.) 
141 ;  Pullan  t).  Cincinnati  &  Chicago 
R.  R.  Co.  4  Biss.  47 ;  and,  as  to  in- 
junctions. United  States  ■«.  Duluth, 
1  Dill.  469 ;  Reddall  ®.  Bryan,  14 
Md.  444;  Haywood  ■».  Cope,  25 
Beav.  151. 

^  Wooden  ■».  Wooden,  3  N.  J.  Eq. 
(2  Green.)  429;  Akrill  «.  Selden,  1 
Barb.  316;  Sherman  v.  Clark,  4 
Nev.  138 ;  Mullen  «.  Jennings,  9  N. 
J.  Eq.  (1  Stock.)  192;  Hart  v.  Mar- 
shall, 4  Minn.  294 ;  Poage  «.  Bell,  3 


Rand.(Va.)  586 ;  Webster  «.  Couch,  6 
Rand.  (Va.)  619;  Coughron  v.  Swift, 
18  111.  414 ;  Winkler  «.  Winkler,  40 
111.  179 ;  Sollory  ^.  Leaver,  L.  R. 
9  Eq.  22 ;  Creraen  «.  Hawkes,  2  Jo. 
&  Lat.  674 ;  Parmley  «.  Tenth  Ward 
Bank,  3  Edw.  Ch.  395 ;  Corey  t>. 
Long,  43  How.  Pr.  497;  8.  o.,  13 
Abb.  Pr.  427. 

"  As  where  the  right  to  the  reme- 
dy is  lost  by  laches  or  continued  ac- 
quiescence. Gf.  Tapp  «.  Rankin,  9 
Leigh,  478;  Drewry  «.  Barnes,  3 
Russ.  94 ;  Skinner's  Co.  «.  Irish  Soci- 
ety, 1  Myl.  &  Cr.  162 ;  Payne  «.  Pad- 
dock.  Walk.  (Mich.)  487  ;  Jacox  «. 
Clark,  Id.  249 ;  Wood  «.  Sutclifife,  3 
Sim.  (N.  S.)  163. 

^Murdock's  Case,  2  Bland.  461; 
Bosley  «.  Susquehanna  Canal,  3 
Bland.  63. 
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the  other,  or  both.'  In  some  cases,  however,  it  is  greatly 
to  the  advantage  of  all  parties  in  interest  that  an  injunction 
should  be  granted  with  the  receivership,  and  there  the 
granting  of  an  injunction  accompanies  the  appointment  as 
of  course  ;*  in  others  the  receivership  is  looked  upon  as  a 
necessary  incident  of  the  injunction.^  In  New  York,  where 
these  two  remedies  are  of  equal  importance,  being  enumer- 
ated among  the  provisional  remedies  under  the  Code,  it 
has  been  held  that,  where  an  injunction  is  properly  issued 
by  a  competent  court,  it  is  a  bar  to  the  appointment  of  a 
receiver  in  a  later  suit  in  another  court,  although  between 
the  same  parties ;  but  the  decision  rested  upon  the  princi- 
ple already  elaborated,*  that  one  court  will  not  interfere 
with  the  proceedings  of  another  which  has  already  ac- 
quired jurisdiction  of  the  parties  and  the  res." 

§  738.  Injunctions  in  Aid  of  Receivers ;  Against  Unauthorized 
Suits. — As  we  have  already  seen,  courts  of  equity  are  ever 
ready  to  protect  their  receivers  and  the  property  committed 
to  their  care,  from  the  interference  of  strangers."  For  this 
purpose  they  usually  resort  to  proceedings  in  contempt, 
for  a  stay  of  proceedings,  or  for  an  injunction.  The  latter 
form  of  action  has  been  frequently  employed  in  England  to 
prevent  the  receiver  from  being  sued  in  other  courts  without 

'  Whitney  v.   Buckman,   26  Cal.  Int.  Rev.  Rec.  29  ;  Rose®.  Bevan,  10 

447 ;   Rawnsley  «.  Trenton  Mutual  Md.  466  ;  Miller  v.  Jones,  39  111.  54. 

Life  and  Fire  Ins.  Co.,  9  N.  J.  Eq.  ^p^^n  v.  Whiteheads,  12  Gratt. 

(1   Stock.)  347;    Oakley  ®.    Pater-  74;  Merrell  v.   Pemberton,  62  Ga. 

son  Bank,  2  N.  J.  Eq.  (1  Green.)  29 — where  it  was  held  that  an  order 

173;  Nichols  «.  Perry  Patent  Arm  reversingtheappointmentof  areceiv- 

Co.,  11  N.  J.  Eq.  (3  Stock.)  126.  er  effected  also  the  reversal  of  the  or- 

^  Seighortner  «.  Weissenborn,   20  der  of  injunction.  See  also  Dumville 

N.  J.  Eq.  (5  C.  E.  Green.)  172;  Mor-  v.  Ashbrooke,  3  Russ.  99 ;   Dunn  v. 

gan  «.  New  York  &  Albany  R.  R.  McNaught,   38  Ga.    179 ;   Holdon's 

Co.,10Paige,  290— where  the  officers  Adm'rs  «.  McMakin,  Par.  Eq.  Gas. 

of  a  railroad  corporation  were  enjoin-  270;  Maher  «.  Bull,  44111.  97. 

ed  from  disposing  of  or  encumber-  **  §  15  etseq.,  supra. 

ing  its  property  and  from  collecting  ^  McCarthy  ■».  Peake,  9  Abb.  Pr. 

demands  due  to  it.   See  also  Graven-  164;    s.  c,  18  How.  Pr.  138. 

stine's  Appeal,  49Pa.  St.  310;  Rug-  «  See  the  chapter  on  Title    and 

gles  tj.  Southern  Minn.  R.  R.  Co.,  17  Possession,  passim,  supra. 
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the  leave  of  the  court  whose  officer  he  is,  and  also  in  order  to 
compel  the  claimants,  whenever  such  a  course  is  advisable,  to 
seek  redress,  in  its  own  tribunal  by  intervention  in  the  orig- 
inal action,  and  thus  to  avoid  multiplicity  of  suits.'  Even 
if  the  right  of  the  party  who  claims  property  in  the  hands 
of  a  receiver  be  apparently  incontestible,  the  court  will  re- 
strain him  from  interference,  for  the  reason  that  it  cannot 
permit  its  officer  to  be  molested  until  the  claimant's  right 
has  been  adjudicated  by  a  proper  tribunal  in  appropriate 
proceedings."  The  same  discretionary  power  is  established 
and  recognized  in  this  country ;  so,  where  a  receiver  of  a 
national  bank  had  obtained  an  order  from  a  Federal  court 
in  Yermont,  to  sell  certain  bonds  which  had  been  pledged 
for  a  debt,  that  court  took  jurisdiction  of  a  bill  filed  by  him 
to  enjoin  a  corporation  of  Yermont  from  prosecuting  a  suit, 
instituted  by  it  in  the  courts  of  Canada,  for  the  recovery 
of  the  bonds,  and  issued  a  preliminary  injunction  accord- 
ing to  the  prayer  of  the  bill.^  In  New  York  it  has  been  held, 
however,  that  the  application  by  a  receiver  for  an  injunx;- 
tion  to  restrain  parties  from  prosecuting  a  suit  against  him, 
upon  the  ground  that  the  issues  therein  have  been  already 
adjudicated  in  other  proceedings,  will  not  be  granted,  for 
the  reason  that  he  may  plead  such  adjudication  in  bar  of 
the  suit  against  him.*  In  Ireland,  the  courts  have  enjoined 
the  prosecution  of  actions,  in  trespass  and  replevin,  by  ten- 
ants of  premises  belonging  to  the  estate  in  the  hands  of  a 
receiver,  because  of  a  distraint.^ 

§  739.  Injunctions  to  Protect  the  Receiver's  Possession. — 
The  writ  of  injunction  is  an  effective  instrument  for  the 
protection  of  the  receiver  in  his  possession  of  the  property 

'Attorney-Generals.  St. Cross Hos-  tion  of  the  court  for  this  purpose 

pital,18Beav.601;  Evelyn?). Lewis, 3  was  not  taken  away  by  §  4  of  the 

Hare,  472 ;  Johness.  Claughton,  Jac.  Act  of  July  12,  1882  (22  U.  S.  Stat. 

STie ;  Tink  v.  Rundle,  10  Beav.  318.  at  Large  162).     See  also  Vermont  «fc 

^  Evelyn  ®.  Lewis,  3  Hare,  472.  Canada  R.  R.  Co.  v.  Vermont  Cen- 

3  Hendee  v.  Connecticut  &  P.  R.  R.  tral  R.  R-  Co.  46  Vt.  792. 

Co.,  26  Fed.   Rep.    677;    s.   a,  23  4  jay's  Case,  6  Abb.  Pr.  293. 

Blatchf.  453  (1886).    It  was  also  de-  ^  Parr  v.  Bell,  9  Ir.  Eq.  55 ;   In  re 

cided  in  this  case  that  the  jurisdic-  Persse.  8  Ir.  Eq.  111. 
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committed  to  his  keeping.  It  is  frequently  employed  for  this 
purpose,  and  is  granted  to  receivers  with  greater  readiness 
than  to  ordinary  suitors,  because  of  their  official  character 
as  representatives  of  the  court.  Thus  its  aid  has  been  suc- 
cessfully invoked  by  a  receiver  to  restrain  a  railroad  cor- 
poration from  condemning  land  for  its  use,  without  leave 
of  the  court  which  appointed  him  as  receiver  of  the  land, 
notwithstanding  the  fact  that  the  company  was  proceed- 
ing under  a  statute  which  authorized  the  condemna- 
tion.' Likewise  one  who  claimed  a  right  of  common  in 
land  belonging  to  an  estate  over  which  a  receiver  had  been 
appointed,  was  enjoined  from  trespassing  upon  the  land.'^ 
And  where  the  right  to  collect  wharfage  was  attached  to 
property  in  the  hands  jof  a  receiver,  the  court,  upon  his 
application,  enjoined  the  officers  of  an  incorporated  city 
from  interfering  with  his  possession  by  attempting  to  col- 
lect the  wharfage  dues.^  So,  also,  the  receiver  of  a  rail- 
road which  is  entitled  to  a  certain  grant  of  land  from  the 
State,  may  be  awq<rded  an  injunction  restraining  the  officers 
of  the  State  from  granting  the  same  land  to  other  parties." 
And  where  an  attempt  was  made  to  interfere  with  the  pos- 
session of  a  receiver  who  was  managing  and  operating  a 
railroad,  by  divesting  him  of  his  control  over  its  earnings 
and  thus  diverting  them,  the  court  resorted  to  an  injunction 
to  secure  him  in  his  rights,  and  restrained  the  prosecution 
of  a  suit  in  another  State  by  means  of  which  the  interfer- 
ence was  attempted."     A  receiver  may  have  an  injunction  to 


1  Tink  V.  Rundle,  10  Beav.  318. 

''Johnes  v.  Claughton,  Jac.  573. 
In  this  case  the  right  of  common 
which  was  claimed  had  not  been  ex- 
ercised for  a  number  of  years.  The 
court  granted  leave  to  the  claimant 
to  be  examined,  pro  interesse  sua,  as 
to  his  right. 

3  Grant  v.  City  of  Davenport,  18 
Iowa,  179. 

4  Davis  V.  Gray,  16  Wall.  203 ; 
B.  0.,  1  Woods,  420. 

^  Vennont  &  Canada  R.  R.  Co.  v. 
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Vermont  Central  R.  R.  Co.,  46  Vt. 
792.  The  court,  in  this  case,  com- 
plying with  the  well  settled  princi- 
ples of  equity  and  comity,  did  not 
attempt  to  enjoin  the  foreign  court, 
but  directed  its  writ  against  the 
plaintiffs  who  were  prosecuting  the 
suit,  and  who  were  within  its  own 
jurisdiction.  As  to  conflict  of  juris- 
diction, see  Parsons  v.  Charter  Oak 
Life  Ins.  Co.,  31  Fed.  Rep.  305 
(U.  S.  Circ.  Ct.  Iowa,  June,  1887.) 
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restrain  the  commission  of  waste  on  land  in  his  possession/ 
and  if  premises  in  the  hands  of  a  receiver  are  occupied  by 
tenants  under  a  lease  containing  a  covenant  against  using 
them  for  specified  purposes,  the  receiver  may  have  them 
restrained  by  injunction  from  using  them  in  violation  of  the 
covenant.'' 

§  740.  Injunctions  to  Secure  the  Due  Execution  of  Orders 
Upon  the  Receiver. — A  court  of  equity  will  also  issue  the 
writ  of  injunction  for  the  purpOse  of  securing  a  proper 
compliance  by  the  receiver,  with  its  order  directing  him  to 
pay  out  money,  or  securities  in  lieu  thereof.  So,  in  a  case 
where  a  decree  directed  a  receiver  to  pay  certain  claims  out 
of  money  which  might  come  into  his  hands,  or  out  of  secur- 
ities if  the  creditors  were  willing  to  receive  them,  it  being 
evident  from  the  circumstances  of  the  case  that  the  inten- 
tion was  that  an  administrator  should  decide  upon  the  ap- 
plicability of  the  assets  before  the  receiver  should  apply 
them,  and  the  receiver  thereupon,  without  the  authorization 
of  the  administrator,  transferred  certain  securities  to  the 
agent  of  a  creditor,  who  resided  out  of  the  jurisdiction  of 
the  court,  an  injunction  was  awarded  against  the  agent  to 
prevent  him  from  remitting  the  securities  to  his  principal, 
and  thus  to  place  them  beyond  the  reach  of  the  court, 
Marshall,  Ch.  J.,  said : — "  The  injunction,  which  detains  this 
subject  within  the  power  of  the  court,  is  not  an  alteration 
of  the  decree,  but  an  order  to  insure  the  execution  of  the 
decree  according  to  a  sound  construction  of  its  import ;  an 
order  to  secure  it  from  being  violated  under  the  semblance 
of  being  carried  into  execution.'" 

'  Mangle  v.  Lord  Fingall,  1  Hog.  order  to  prevent  waste,  upon  the  re- 

142.     In  this  case,  on  account  of  ur-  ceiver's  mere  motion  and  without 

gency,  the  receiver  was  allowed,  at  the  filing  of  a  bill.     Cronin  v.  Mc- 

the  time  he  filed  his  bill  and  moved  Carthy,  Flan.  &  Kel.  49. 

for  the  injunction,  to  move  also  for  ^  Mason  v.  Mason,  Flan.  &  Kel. 

a  reference  to  ascertain  whether  the  429. 

proceeding  was  necessary  and  ought  ''Green  v.    Hanbury's   Ex'rs.,    2 

to  be  continued.     In  another  Irish  Brock.  403, 419. 


case  the  court  issued  a  restraining 
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§  741.  Injunctions  in  Aid  of  Judgment  Debtors  in  Actions 
by  Receivers. — It  sometimes  happens  that,  after  a  receiver 
has  brought  suits  or  has  obtained  judgments  in  suits 
brought  by  him  under  the  direction  or  by  the  permission 
of  the  court,  technical  rights  of  action  still  remain  against 
the  same  defendants  upon  the  same  causes  of  action,  in  favor 
of  the  corporation  or  person  whose  property  the  receiver 
holds,  or  in  favor  of  the  creditors  of  the  estate.  In  such 
cases  the  court  will  protect  the  defendants  from  actions 
subsequent  to  those  brought  by  the  receiver,  by  enjoining 
their  prosecution.  In  a  case  in  which  the  receiver  of  a 
corporation  brought  a  suit  against  its  stockholders  for  the 
purpose  of  recovering  from  them  the  amount  of  dividends 
which  had  been  declared  and  paid  to  them  while  the  corpo- 
ration was  insolvent,  and  which  were,  therefore,  illegal,  the 
court  granted  to  them  an  injunction  restraining  the  cred- 
tiors  of  the  corporation  from  prosecuting  actions  of  the 
same  nature  in  their  own  behalf.'  On  the  other  hand  the 
receiver  himself  may  obtain  an  injunction  against  the  cred- 
itors of  the  corporation  whose  assets  he  has,  restraining 
them  from  instituting  actions  in  their  own  interest  against 
the  shareholders  of  the  corporation  to  recover  unpaid  sub- 
scriptions to  the  capital  stock,  he  being  vested  with  the 
right  to  sue  therefor  in  the  general  interest  of  the  estate.'^ 
So  also  if  a  receiver  have  joined  with  some  of  the  creditors 
of  the  bank  for  which  he  is  receiver,  in  an  action  to  secure 
a  statutory  liability  from  the  stockholders  for  the  benefit 
of  the  fund  in  his  hands,  other  creditors  will  be  enjoined 
from  prosecuting  similar  actions  upon  the  same  ground  for 
their  individual  benefit.'' 

§  742.  Injunctions  Against  Receivers. — The  writ  of  injunc- 
tion is  not,  however,  issued  merely  to  protect  the  re- 
ceiver in  the  possession  of  property  in  his  custody,  or 
to  assist  him  in  the  performance  of  his  duties  by  re- 
straining others  from  interference.     It  has  also  been  used 

'  Osgood  V.  Laytin,  3  Keyes,  521,  ^  Calkins  v.  Atkinson,  2  Lans.  12 ; 
afllrmlng  s.  c,  48  Barb.  464.  Rankine  v.  Elliott,  16  N.  Y.  377. 

3  Eames  v.  Doris,  102  111.  350. 
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to  prevent  the  receiver  himself  from  doing  unlawful  acts. 
It  may  be  said,  generally,  that  resort  to  this  summary 
method  of  control  of  a  receiver  is  not  necessary  nor  is  it 
usual,  since  the  receiver,  being  an  officer  of  the  court  ap- 
pointing him,  is  always  technically  within  its  control  and 
acting  for  it,  and  may  be  reached  directly  by  an  order  of  that 
court  upon  an  application  which  may  be  made  at  any  time. 
In  a  leading  case,  where  the  receiver  brought  an  unjust  and 
vexatious  action  in  the  name  of  a  third  person  who  had 
not  given  him  authority  to  use  his  name,  and  without  the 
permission  of  the  court  which  appointed  him,  the  court, 
upon  the  joint  application  of  the  nominal  plaintiff  and  the 
defendant,  restrained  the  receiver  from  further  continuing 
the  action.'  But  if  the  receiver  have  been  authorized  or  di- 
rected by  the  court  which  appointed  him,  to  bring  a  suit,  it 
will  not  interfere  on  behalf  of  the  parties  or  others  by  in- 
junction ;  in  such  a  case  it  will  require  the  aggrieved  par- 
ties to  make  application  directly  for  such  relief  as  the  cir- 
cumstances may  require.^  As  in  other  cases  in  equity,  an 
injunction  against  a  receiver  will  be  refused  when  it  ap- 
pears that  the  complaining  party  has  had  a  full  opportunity 
to  set  up  the  grounds  upon  which  he  applies,  as  a  defense  to 
an  action  and  has  neglected  to  do  so.  Upon  this  principle, 
in  a  case  where  a  receiver  who  was  authorized  by  statute  to 
collect  from  the  shareholders  unpaid  subscriptions  to  stock, 
obtained  a  decree  for  a  balance  due  on  such  a  subscription, 
the  court  refused  to  restrain  him  from  making  the  collection 
until  after  the  amount  of  the  debts  of  the  corporation  could 
be  ascertained  and  the  amount  due  from  each  shareholder 
determined,  because  these  matters  might  have  been  set  up  in 
defense  to  the  action,  and  could  not  be  used  in  favor  of  the 
shareholders  after  decree.^  In  an  old  English  case  it  was 
held  that  a  remainder-man  who  was  a  tenant  of  real  prop- 
erty in  the  hands  of  a  receiver,  had  not  a  sufficient  interest 
in  the  property  to  enable  him  to  make  a  successful  applica- 
tion to  the  court  for  an  injunction  against  the  receiver  to 

1  In  re  Merritt,  5  Paige,  125.  ^  Pentz  v.  Hawley,  1  Barb.  Ch. 

2  Winfield  v.  Bacon,  24  Barb.  154.     122. 
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restrain  liim  from  evicting  him/  But  wliere  it  is  necessary 
fully  or  more  surely  to  protect  the  rights  of  other  parties,  a 
court  of  equity  will  issue  a  writ  of  injunction  against  the 
receiver.  Thus,  in  a  late  case  in  New  Jersey,  in  which  an  ac- 
tion at  law  for  injuries  had  been  commenced  against  a  rail- 
road which  was  in  the  hands  of  a  receiver,  and,  upon  de- 
murrer on  the  ground  that  the  action  should  have  been 
against  the  receiver,  the  court  granted  the  plaintiff  per- 
mission to  amend  by  substituting  the  receiver  as  defend- 
ant upon  condition  that  the  consent  of  the  Chancellor 
should  be  obtained,  and  that  the  receiver  should  be  barred 
from  pleading  the  statute  of  limitations — the  claim  not  be- 
ing barred  at  the  commencement  of  the  action — the  Court 
of  Chancery,  upon  the  application  of  the  plaintiff,  granted 
leave  to  substitute  the  receiver,  and  restrained  him  from 
pleading  the  statute  of  limitations.* 

'  Wynne  v.  Lord  Newborough,  1     Central  R.  R.  Co.  of  N.  J.,  43  N.  J. 
Ves.  Jun.  164.  Eq.  591,  8.  o.,  8  Atl.  Rep.  648  (Ch. 

2  Lehigh  Coal  &  Navigation  Co.  v.     of  N.  J.  1887). 
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CHAPTEE  XXI. 

OF    THE    receiver's  ACCOUNTS. 

§  743.  Of  the  Duty  of  the  Receiver  to  Keep  and  Render  Proper  Accounts. 

§  744.  Of  the  Duty  of  the  Receiver  to  Invest  the  Funds ;  Interest. 

§  745.  Of  Calling  a  Receiver  to  Account. 

§  746.  The  Same  Subject  Continued.  ^ 

§  747.  The  Practice  Upon  the  Accounting. 

§  748.  The  Same  Subject  Continued. 

§  749.  What  Expenditures  by  the  Receiver  Will  be  Allowed  upon  the  Ac- 
counting. 

§  750.  The  Rule  in  Railway  Receiverships. 

§  751.  Of  Allowances  for  Legal  Expenses;  Counsel  Fees,  etc. 

§  752.  When  the  Counsel  Fees  of  Parties  in  Interest  Will  be  Paid  out  of 
the  Fun'ds  in  the  Hands  of  the  Receiver. 

§  753.  The  Same  Subject  Continued. 

§  754.  Of  the  Allowance  of  Costs. 

§  755.  Of  Penalties  for  Misconduct  and  Neglect. 

§  756.  When  a  Receiver  May  be  Charged  with  Interest. 

§  757.  Of  Appeals  Herein. 

§  743.  Of  the  Duty  of  the  Receiver  to  Keep  and  Render 
Proper  Accounts. — It  is  one  of  the  principal  duties  of  a  re- 
ceiver to  make  a  full  and  complete  inventory  of  all  the 
property  and  effects  which  come  into  his  hands,  and  to 
keep  fair  and  accurate  accounts  of  all  moneys  and  funds  re- 
ceived and  paid  out.'  And  it  has  been  declared  to  be  the 
duty  of  the  solicitor  who  procures  the  appointment,  to  give 
the  receiver  all  the  necessary  directions  as  to  making  out 
the  inventory,  and,  also  as  to  the  proper  method  of  keeping 
and  rendering  his  periodical  accounts.'"*  The  assets  should 
be  kept  wholly  separate  and  distinct  from  his  personal  as- 
sets, the  penalty  for  mixing  the  accounts  being  generally  the 

'  Hooper  «.  Winston,  24  111.  353,  accounting.     Akers  v.  Veal,  66  Ga. 

365.     The  account  being  rendered  to  302. 

the  court  by  its  officer,  the  receiver  ^  jn  the  matter  of  Seaman,  2  Paige, 

is  not  entitled  to  a  jury  upon  the  409. 
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cliarging  of  interest.'  Tlius  where  tlie  receiver  deposits  money 
of  the  trust  estate  in  a  bank  he  must  not  make  the  deposit  in 
his  own  name,  or  deposit  the  money  with  his  own  personal 
account,  but  should  open  a  separate  account,  and,  out  of 
the  abundance  of  caution,  in  a  bank  other  than  that  in 
which  he  keeps  his  own  account,  and  the  deposits  should 
uniformly  be  credited  to  him  as  receiver.  So  also,  it  is 
held  that  a  receiver  of  a  railway  system  consisting  of  a 
number  of  roads  united  by  lease  or  consolidation,  each  di- 
vision being  subject  to  separate  mortgages,  should  keep 
separate  accounts  for  each  division  of  the  road.'  Further- 
more, it  is  the  duty  of  the  receiver  to  render  his  accounts 
to  the  court  at  regular  intervals,  and  without  being  called 
upon  to  do  so  by  the  court  or  parties  interested.'  The  reg- 
ular practice  is  to  render  an  account  not  less  frequently 
than  once  a  year."  In  cases  where  there  are  minors  inter- 
ested in  the  funds  in  the  hands  of  a  receiver,  there  is  an 
especial  reason  why  he  should  be  required  to  render  his  ac- 
counts promptly  and  without  delay.'  And  it  is  a  rule  in 
the  Irish  Chancery  that  a  minor  upon  attaining  his  major- 
ity, may  call  upon  the  receiver  of  his  estate  to  account  for  the 
whole  period  of  the  receivership,  notwithstanding  that  in- 
termediate accounts  have  been  rendered."     In  case  of  an  ir- 

'Utica    Ins.    Co.    v.    Lynch,    11  year  was  set  upon  which  the  account, 

Taige,  520 ;     Tn  re  Commonwealth  properly  verified  and  showing  the 

Ins.  Co.,  32  Hun,  78;    Hinckley  v.  actual  balance  on  hand,  was  to  be 

Kailroad  Co.,  100  U.  S.  153.  brought  in.    This  was  done  because 

2  Central  Trust  Co.  v.  Wabash,  St.  such  balance  never  clearly  appeared 

Louis,  etc.,  R.  R.  Co.,  23  Fed.  Rep.  and  the  receiver  was  required  to  pay 

863.     The  reason  assigned  in  this  the  costs  of  the  application.   In  New 

case  was  that  such  an  aiTangement  York,  the  accounting  of  receivers  of 

would  facilitate  the  ascertainment  of  corporations  is  fixed  at  six  months 

the  particular  equities  of  each  divi-  by  statute.    N.  Y.  Laws  of  1883,  ch. 

sion  inter  .lese.  378,  §  4. 

3McBride«.  Clarke,  1  Mol.  233  ;  ''Dease  «.   Reilly,  4  Dr.   &  War. 

Adams  v.  Woods,  8  Cal.  306.     Of.  284;   s.   o.,  2  Con.  &  Law.  441.     It 

Mabrj'  «.  Harrison,  44  Texas,  286.  seems  that  where  all  the  parties  are 

4  Day  ®.  Croft,  6  Eng.  L.  &  Eq.  62 ;  adults,  they  are  competent  to  con- 
Lowe  t.  Lowe,  1  Tenn.  Chan.  515  :  sent  to  a  delay. 
Of.   Bertie    v.    Lord    Abingdon,    8  « Wildridge  v.  McKane,   2    Mol. 
Beav.  53.  In  this  case  a  day  in  each  545. 
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regularity  as  to  the  appointment,  the  receiver's  account  will 
be  examined  with  exceptional  strictness.' 

§  744.  Of  the  Duty  of  the  Receiver  to  Invest  the  Funds; 
Interest. — It  is  the  duty  of  the  receiver  to  make  such  use  of 
the  property  that  may  come  into  his  hands  as  to  secure  the 
largest  revenue  consistent  with  safety,  and  whenever  the 
property  can  be  rented  or  loaned  so  as  to  produce  an  income, 
this  should  be  done."  Accordingly,  if  the  receiver  exercise 
his  best  judgment  and  act  in  good  faith,  he  will  not  be  liable 
for  losses,^  but  if  he  invest  the  property  in  such  a  way  as  to 
secure  to  himself  a  personal  benefit,  he  will  be  required  to 
account  therefor,  and  may  even  be  charged  interest."  And  he 
is  chargeable  with  interest  upon  the  available  funds  of  the 
estate,  whether  actually  collected  or  not,  if,  by  good  manage- 
ment, they  might  have  been  collected."  Accordingly,  a  re- 
ceiver who  retains  money  in  his  own  hands  for  his  individual 
benefit,  will  be  charged  interest  which  will  be  computed  with 
yearly  rests,^  but  a  receiver  will  not  be  chargeable  with  profits 
which  incidently  accrue  to  him,  as,  e.  g.,  where  he  is  paid  a 
commission  for  procuring  a  loan  for  certain  mortgagors  of  a 
bank  of  which  he  is  the  receiver,  the  money  so  raised  being 
used  to  cancel  a  debt  owed  to  the  bank.'' 

§  745.  Of  Calling  a  Receiver  to  Account. — According  to 
the  English  practice,  the  receiver  is  under  the  control  of 
the  Master,  and  is  required  to  pass  his  accounts  before 
him,^  and  it  seems  that,  until  the  receiver  has  rendered 
at  least   one   full   account,   any  party  to   the   proceeding 

'  Corey  v.  Long,  12  Abb.  Pr.  (K  was  held  liable  for  their  reasonable 

S.)  427.  hire.      See  also  Utica  Ins.   Co.  •». 

'^  Adair  County  v.  Ownby,  75  Mo.  Lynch,  11  Paige,  520. 
382.     See  also  §§  305,  307,  312,  316,         ^  Hooper  v.  Winston,  24  111.  353 ; 

mpra.  Shaw  ®.  Rhodes,  2  Russ.  539. 

^Hynes  v.  McDermott,  3  N.   Y.         « Foster  v.   Foster,  2  Bro.  C.  C. 

State  Rep.  582.  616. 

^Battaile^.  Fisher,  36  Miss.  321.         ''Special  Bank  Commissioners  v. 

The  property  in  this  case  consisted  Franklin  Institution,  11  R.  I.  557. 
of  slaves,  which  the  receiver  em-        ^  Rennet's  Master,  98. 
ployed  in  his  own  business,  and  he 
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may  move  for  an  accounting.'  Where  a  receiver  of  rents 
was  appointed  in  a  suit  against  the  vendor  for  specific  per- 
formance of  a  contract  of  sale,  upon  the  application  of  the 
purchaser,  and  the  bill  w^as  dismissed,  the  receiver  was  or- 
dered to  account  upon  a  petition  presented  by  the  vendor."^ 
But  he  will  not  be  compelled  to  account  and  to  exhibit  his 
books  to  a  party  to  the  suit  in  which  he  was  appointed.  And 
an  accounting  cannot  be  required  until  the  rights  of  the 
parties  have  been  finally  passed  upon,  and  the  account  is  to 
be  rendered  to  the  court  and  not  to  the  parties  to  the  suit.^ 
So  also,  if  any  third  person  make  an  application  that  a  receiver 
pass  his  accounts,  the  request  will  be  refused."  But  where 
the  receiver  became  insane,  the  court  directed  that  his  sur- 
viving surety  might  pass  the  accounts  and,  the  balance  being 
paid  into  court,  that  the  recognizance  should  be  vacated."  The 
Court  of  Chancery  has,  however,  no  jurisdiction  to  order,  in 
a  summary  way,  the  executor  of  a  deceased  receiver  to  pass 
his  accounts  and  pay  over  the  balance.^  But  where  the 
personal  representative  of  a  deceased  receiver  submitted  to 
account  for  rents  collected  by  the  receiver,  it  was  held  that 
the  court  had  jurisdiction  to  order  to  him  to  pay  over  the 
balance  due."  It  is  held  in  New  York,  that  if,  during  the 
pendency  of  proceedings  for  an  accounting  instituted  by 
the  receiver  of  a  corporation,  one  of  the  receivers  die,  the 
court  may  make  an  order  reviving  and  continuing  the  ac- 
counting against  his  representatives,  and  directing  them  to- 
come  in  upon  such  accounting  and  be  bound  by  such  or- 
ders and  decrees  as  may  be  made.^     Where  a  receiver  has 

'  Lowe  v.  Lowe,  1  Tenn.  Ch.  515  ;  ^  Webb  v.  Cashel,  11  Ir.  Eq.  558. 

Stretch®.  Gowdey,  3  Id.  565.  « Jenkins  v.   Briant,  7  Sim.  171. 

■^  Pitt  V.  Bonner,  5  Sim.  577.  In  such  a  case,  the  representative 

•'Musgrovo  V.  Nash,  3  Edw.  Ch.  should  petition  to  have  the  accounts 

172— where  the  defendants  in  the  suit  passed,  the  bond  discharged  and  a 

in  which  the  receiver  was  appointed,  new  receiver  appointed.     Smith  on 

prayed  that  moneys  in   liis    hands  Receivers,  191. 

might  be  paid  into  court,  and  com-  '  Magan  v.  Fallon,  5  Ir.  Eq.  490. 

plained  that  he  had  not  funiished  The  form  of  the  order  made  in  this 

them  with  statements  of    his    ac-  case  is  given  in  the  report,  g.  v. 

counts.  ^  In  the  matter  of  the  Columbian 

^Colburn®.  Cooper,  8  Ir.  Eq.  510.  Ins.   Co.,   30  Hun,  342;  Matter  of 
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rendered  a  report  and  it  has  been  passed  bj  the  Master,  it 
cannot  be  assailed  in  any  other  way  than  by  a  direct  pro- 
ceeding alleging  error,  fraud,  mistake  or  the  like.' 

§  746.  The  Same  Subject  Continued.— In  England,  it  has 
been  held  that  a  receiver  cannot  avail  himself  of  the  statute 
of  limitations  as  to  money  due  by  him  and  not  accounted 
for,  even  though  his  final  accounts  have  been  passed  and  his 
recognizance  vacated,  inasmuch  as  such  sum  becomes  a  debt 
of  record,  by  reason  of  the  recognizance,  and  the  receiver  be- 
comes a  trustee  for  the  persons  entitled  thereto.'  In  New 
York,  it  is  held  that,  where  it  is  sought  to  review  proceed- 
ings had  upon  a  settlement  of  a  receiver's  accounts,  upon 
the  ground  that  claims  allowed  and  paid  out  thereunder 
were  fictitious  and  unfounded,  the  better  proceeding  by  the 
the  creditor  is  to  apply  to  be  made  a  party  to  the  suit 
in  which  the  order  was  made,  and  to  have  the  order  vacated, 
because,  in  such  a  case,  the  court  would  have  a  wider  discre- 
tion and  .  greater  power  to  grant  relief  than  in  an  inde- 
pendent action.'  But  an  order  of  court  requiring  the  re- 
ceivers of  a  railroad  which  has  been  sold  under  a  decree 
of  foreclosure,  to  appear  and  account  before  a  designated 
Master,  applies  only  to  such  accounts  as  have  not  been  pass- 
ed prior  to  the  order,  and  does  not  require  a  re-examination 
of  any  accounts  that  have  been  settled."  And  where  the 
executors  of  a  receiver  apply  to  pass  his  accounts  and  to  pay 
a  balance  into  court,  and  it  is  so  ordered,  it  will  be  well  for 
them  to  do  so  forthwith,  and  not  risk  the  chance  of  circum- 
stances which  may  prevent  them  from  complying  with  the 

Foster,  7  Id.  129.     Quaere,  whether        ^  gchenck  «.   Ingraham,   5  Hun, 

such  decrees  would  have  the  force  of  397,  s.  c,  4  Hun,  67.     It  was  also 

establishing  claims  against  the  estate  held  in  this  case  that  the  fact  that 

or  whether  they  would  have  to  be  the  creditor  applying  to  intervene  is 

settled  in  the  regular  course  of  ad-  entitled  to  participate  in  the  fund  in 

ministration.  however  small  a  degree,  is  sufficient 

'  Farmers'   Loan  &  Trust  Co.  «.  to  justify  the  application. 
Central  R.  R.  Co.,  1  McCrary,  352;        "  farmers'   Loan  &  Trust  Co.  v. 

8.  0.,  2  Fed.  Rep.  751.  Central  R.  R.  Co.,  1  McCrary,  352; 

2  Seagram  «.  Tuck,  L.  R.  18  Ch.  s.  c,  2  Fed.  Rep.  751. 


Div.  296. 
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order  at  a  distant  day.'  But  where  a  receiver  appointed 
for  the  benefit  of  a  tenant  for  life  never  acted,  but  permitted 
the  solicitor  in  the  cause  to  act  as  receiver  and  to  collect  all 
the  rents,  and  after  many  years  the  executor  of  the  receiver 
was  compelled  to  pay  into  court  the  amount  found  to  be 
due,  notwithstanding  that  the  solicitor  had  previously  paid 
a  portion  to  the  tenant  for  life,  it  was  held  that  the  executor 
could  not  move  for  an  accounting  of  what  was  paid,  and 
for  the  enforcement  of  a  lien  upon  the  estate  for  the  amount 
which  should  be  found  to  be  due  upon  the  accounting.'"' 

§  747.  The  Practice  Upon  the  Accounting. — It  is  a  general 
rule  of  practice  in  these,  as  in  other  suits  which  involve  the 
examination  of  long  accounts,  that  the  matter  shall  be  referred 
to  a  Master  or  other  officer;  and  this  rule  applies,  indeed, 
with  especial  force  to  the  settling  of  the  accounts  of  a  receiv- 
er. If  the  receiver  apply  for  a  referee  to  pass  his  accounts, 
he  should  first  file  a  full  and  definite  statement,  verified  by 
his  oath,  itemizing  with  particularity  the  various  claims  made 
by  him,  and  the  reference  should  relate  specifically  to  the 
claims  therein   contained.''     Under  the  New  York  statute 

'  Gurden  v.  Badcock,  6  Beav.  157.  most  general  and  indefinite  manner. 

Thus  in  1812  tiie  executors  of  a  re-  The  parties  had  no  information  of 

ceiver  applied  to  pass  his  accounts  what  he  claimed  to  be  entitled  to, 

and  to  pay  in  the  balance,  and  this  either  for  his  compensation  or  his 

was  ordered,  but  payment  was  not  disbursements  and  expenses.  It  was 

made.     In  1841,  they  were  ordered  his  duty  to  have  first  filed  his  ac- 

to  pay  in  the  balance  without  inter-  count  or  presented  it  with  his  peti- 

est,  and  it  was  held  that  they  could  tion,   so   that  the    parties    against 

not  object  upon  the  ground  of  the  whom  it  is  claimed  might  have  had 

want  of  assets.  an  opportunity  to  determine  whether 

2  Gurden  v.  Badcock,  6  Beav.  157.  they  were  willing  to  consent  to  the 

3  People  V.  Columbia  Car  Spring  same  without  the  expense  of  a  ref- 
Co.,  12nun,  585.  In  this  case,  upon  erence,  and  the  court  also  might 
an  appeal  from  an  order  directing  a  have  had  an  opportunity,  to  pass 
reference,  the  Court  by  Davis,  P.  J.,  upon  the  petition  of  the  receiver 
said  : — "  The  petition  of  the  re-  with  a  bettor  understanding  of  the 
ceiver  fails  to  show  that  he  had  filed  nature  and  extent  of  his  claim.  To 
or  presented  any  account,  as  the  es-  sustain  the  order  as  made  would  in- 
tablished  practice  of  the  court  re-  troduce  a  looseness  of  practice  in 
quires."    It  states  his  claim  in  the  such  cases  which    might    lead    to 
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relating  to  receivers  of  corporations/  it  is  held  that  credi- 
tors have  a  right  to  be  notified  of  the  accounting  of  the  re- 
ceiver, and  to  be  present.'  In  regard  to  the  conduct  of  the 
reference  and  the  powers  of  the  Master  or  referee,  some 
questions  have  arisen  which  are  not  as  yet  entirely  settled. 
In  England  the  report  need  not  be  confirmed  by  the  court, 
and,  hence,  exceptions  cannot  be  taken.  Formerly  the  only 
recource  of  a  party  aggrieved  was  to  petition  the  court  to 
review  the  questions  of  law  arising  thereunder,  but  upon 
such  review,  questions  of  fact  involving  the  correctness  of 
items  could  not  be  considered.^  This  rule,  at  an  early  day, 
found  favor  in  New  York  where  it  was  adopted  by  the  Court 
of  Chancery ;'  it  is  also  the  rule  in  the  United  States 
courts  ;'  but  not  in  Ireland  where  the  court  will  review 
particular  items  of  the  account,^  nor,  as  it  seems,  in  New 
Jersey.^ 

§  748.  The  Same  Subject  Continued. — In  jurisdictions  where 
exceptions  to  the  referee's  report  do  not  lie,  the  Master 
or  referee  is  deemed  to  act  in  a  judicial  rather  than  in 
a  ministerial  capacity.^  A  receiver  having  in  his  hands  a 
fund  to  which  there  are  two  claimants,  each  of  whom  has 
commenced  an  action  against  him"  for  the  recovery  of  the 
same  and  has  obtained  an  injunction  restraining  him  from 
paying  the  fund  to  the  other,  may  bring  an  action  in  the 
nature  of  a  bill  of  interpleader,  to  compel  the  rival  claim- 
ants to  interplead  and  to  settle  their  rights  between  them- 
selves.    In  the  meantime,  he  may  proceed  to  render  his  ac- 

great  abuse. "    The  order  was,  there-  Woods,  331,  s.  o. ,  mhnom. ,  Galveston 

fore,  reversed  without  prejudi(5e  to  a  Railroad  v.  Cowdrey,   afflrraed,  11 

renewal  of  the  motion.  Wall.  459. 

'  N.  Y.  Laws  of  1883,  ch.  378.  «Beytagh  v.  Concannon,  10  Ir.  Eq. 

^  Greason    v.    Goodwillie-Wyman  351. 

Co.,  38  Hun,  138.    Cf.  Metropolitan  ""Woolsey^.  Cumraings  Car  Works 

Trust  Co.  ®.  Tonawanda,  etc..  R.  R.  33  N.  J.  Eq.  432 ;  Richards  «.  Mor- 

Co.,  1  Ry.  &  Corp.  L.  J.  64.  ris  Canal  &  Banking  Co.,  4  Id.  428  ; 

3  Shewell  v.  Jones,  2  Sim.  &  St.  170,  Mechanics'  Bank  of  Philadelphia  v. 

s.  0. ,  affirmed,  3  Russ.  522 ;  Cowper  v.  Bank  of  New  Brunswick,  3  Id.  437. 

Earl  Cowper,  2  P.  Wm.  720  (1734).  » Cowdrey  v.  Railroad  Company,  1 

^Browerv.  Brower,  2 Edw.  Ch.  621.  Woods,  331 ;  s.  c,  affirmed,  11  Wall. 

5  Cowdrey  v.  Railroad  Company,  1  459. 
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counts,  and  any  money  found  in  his  hands  may  be  paid  into 
court,  to  abide  the  event  of  the  litigation  upon  the  inter- 
pleader.' Where  a  receiver  of  the  property  of  a  railway  com- 
pany is  appointed,  pending  a  suit  to  foreclose  a  mortgage 
thereon,  and  the  amount  due  on  the  mortgage  has  been  ascer- 
tained, the  railroad  has  a  right  to  have  the  receiver  dis- 
charged upon  paying  the  amount  found  due,  the  fact  that 
other  parties  claiming  liens  on  the  road  which  are  disputed 
and  relatively  small,  have  had  the  receivership  extended  for 
their  benefit,  will  not  affect  the  power  of  the  court  to  settle 
the  accounts  and  to  discharge  the  receiver,  but  the  company 
may  be  required  to  give  security  for  the  payment  of  such 
claims  if  established. '^  Where  a  manager  was  employed  by 
the  receiver  of  an  insolvent  railroad  company,  mainly  to 
perform  duties  which  the  receiver  himself  should  have  at- 
tended to,  and  in  a  subsequent  order  for  the  disposition  of 
the  proceeds  an  amount  was  awarded  to  the  ^receiver  as 
compensation  for  his  services,  and  he  was  directed  to  pay 
the  manager  a  specified  portion  thereof,  which  he  refused 
to  do,  claiming  that  the  manager  was  indebted  to  him  indi- 
vidually in  a  larger  amount,  it  was  held  that  the  indebted- 
ness from  the  manager  to  the  receiver  being  admitted,  a  pe- 
tition by  the  manager  for  an  order  compelling  the  receiver 
to  pdy  him  the  amount  specified,  should  be  dismissed  for 
want  of  equity.^  Where  money  is  placed  in  the  hands  of  a 
receiver  pending  the  litigation,  the  court  may,  upon  the  de- 
cision of  the  cause,  direct  its  application  on  motion  ;*  but 
the  court  cannot  do  so  where  money  has  been  paid  over  to 
the  defendant  in  satisfaction  of  an  execution,  by  order  of 
the  judge  granting  the  injunction,  according  to  the  prayer 
of  the  bill,  and  if,  in  such  a  case,  the  injunction  bond  does 
not  afford  adequate  protection  to  the  party  ultimately  enti- 

'  Winfleld  v.  Bacon,  24  Barb.  154.  the  object  of  .his  appointment,  the 

Cf.  Adams  v.  Woods,  8  Cal.  306.  nature  of  property  was  such  as  to 

2  Milwaukee  &  Minnesota  R.  R.  render  it  proper  to  discharge  him. 

Co.  V.  Soutter,  2  Wall.  510— where  ^  Qatzmer  v.  Philadelphia  &  Read- 

the  court  held  that  the  receiver,  hav-  ing  R.  R.  Co. ,  39  N.  J.  Eq.  363. 

ing  been  in  possession  a  number  of  "*  Bank  of  Mobile  v.   Planters'  & 

years,  and  not  having  accomplished  Merchants'  Bank,  1  Ala.  109. 
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tied,  a  suit  in  chancery  where  the  rights  of  all  the  parties 
could  be  adjusted,  would  be  the  proper  course.' 

§  749.  What  Expenditures  by  the  Receiver  Will  be  Al- 
lowed Upon  the  Accounting. — It  may  be  stated  generally  that  all 
the  property  which  comes  into  the  possession  of  the  court 
through  its  receiver,  together  with  all  the  rents,  issues  and 
profits  arising  therefrom,  must  be  applied  to  the  satisfaction 
of  the  decree  after  deducting  taxes,  insurance  and  other 
allowable  charges.""  This  being  the  rule,  the  question  arises 
what  expenditures  a  receiver  may  lawfully  make  out  of  the 
fund  with  which  he  may  be  credited  upon  the  accounting. 
The  matter  of  expenditures  is,  in  general,  strictly  regulated, 
and  the  first  and  most  essential  rule  is  that  the  receiver  will 
not  be  credited  with  any  outlay  which  are  not  made  by 
leave  of  the  court  by  which  he  was  appointed."  Various 
limitations'  have  been  engrafted  upon  this  rule  which  ope- 
rate to  relieve  it  of  some  of  its  harshness,  and  which  are 
the  result  of  an  effort  to  save  the  trust  property  the  ex- 
pense of  repeated  applications  to  the  court  for  instructions. 
Accordingly  a  receiver  may  lawfully  make  such  use  of  the 
trust  fund  without  leave  of  the  court,  as  it  is  necessary  to 
preserve  it,  or  to  secure  an  income  from  it  according  to  cus- 
tomary good  usage,  subject  however  to  the  supervision  of 
the  court.  This  relieves  the  receiver  of  personal  liability 
where  he  expends  small  sums,  or  acts  in  good  faith  and  for 
the  best  interests  of  the  property  in  an  immergency  involv- 
ing expense,  in  order  to  prevent  loss  or  damage.*  A  re- 
ceiver's charges  in  his  account  of  expenditures  must  be  rea- 
sonable, and  what  is  reasonable  under  the  circumstances,  is 
for  the  court  to  determine."     It  is  what  the  court  thinks  rea- 

iBank  of  Mobile  «.  Planters'  &  583.  As  to  what  will  be  held  reason- 
Merchants'  Bank,  1  Ala.  109.  able  expenses  in  carrying  on  a  busi- 

2  Pepper  «.  Shepherd,  4  Mackey,  ness,  see  Flagg  v.  Metropolitan  Ry. 
(D.  C.)  269,  279.  Co., lOFed. Rep. 413,  perBlatchford, 

3  Hooper  v.  Winston,  24  111.  353.  J. ;  s.  o. ,  4  Am.  &  Eng.  Corp.  Cas.  140. 
See  also  §§  256,  273,  282,  sujyf-a.  '  Wells  v.  Wales,  31  Eng.  Law  & 

4  Blunt  V.  Clitherow,  6  Yes.  799;  Eq.  562;  Wastell «.  Leslie,  Id.  563 
Hynes«.  McDermott,  3N.Y.  St.  Rep.  (n.) 
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sonable.  Thus  a  receiver  has  been  permitted,  without  leave 
of  the  court,  to  charge  the  funds  in  his  hands  with  a  reason- 
able premium  of  insurance  paid  for  the  protection  of  the 
property ;'  and  also  with  the  amount  of  an  award  paid  to 
recover  books  necessary  for  him  in  conducting  suits  con- 
nected with  the  receivership,''  and  with  amounts  necessary 
to  employ  agents  where  the  estate  lay  at  a  distance,'  and 
with  a  reasonable  compensation  for  assistants,  clerks  and 
watchmen  where  necessary/  And  where  the  receiver  was 
directed  to  apply  the  revenue  from  certain  pieces  of  prop- 
erty to  the  repair  and  betterment  of  others,  he  was  allowed 
sums  laid  out  for  what  seemed  to  him  necessary  repairs/ 
But  he  cannot  employ  a  deputy  receiver  whose  remuner- 
ation shall  be  paid  out  of  the  fund."  Accordingly,  when 
the  receiver  has  paid  no  money,  but  has  made  an  arrange- 
ment with  a  deputy  to  receive  such  compensation  as  the 
court  may  allow,  the  contract  should  be  reported  to  the 
court,  and  a  blank  left  in  the  report  for  the  sum  that  may 
be  allowed."  But  a  receiver  who  pays  claims  against  his 
predecessor,  is  in  no  better  condition  than  his  predecessor 
with  regard  to  them,  and,  therefore,  if  the  predecessor  were 
in  arrears,  he  cannot  be  allowed  the  credit."  A  receiver  is 
not  entitled  to  reimbursement  for  the  expenses  of  journeys 
to  a  foreign  country,  for  the  purpose  of  prosecuting  pro- 
ceedings before  the  tribunals  of  that  country,  for  the  recov- 
ery of  property  belonging  to  the  estate,  unless  he  had  ex- 
press authority  from  the  court  for  such  journey.* 

'  Brown  ®.   Hazlehurst,    54  Md.  subject,  of  course,  to  the  allowance 

26.  of  the  court. 

2  Adams  v.  Woods,  15  Cal.  206.  « Corey  v.  Long,  12  Abb.  Pr.  (N. 

^ v.  Lindsey,  15  Ves.  91.  S.)  427.    The  question  of  employing 

**  Dickerson  v.  Van  Tine,  1  Sandf.  counsel  will  be  considered  hereafter. 

Super.  Ct.  724;  Taylors.  Sweet,  40  ^  Adams  v.  Woods,   15  Cal.   206. 

Mich.  736 ;  Corey  v.  Long,  12  Abb.  If  the  allowance  bo  unsatisfactory 

Pr.  (N.  S. )  427 ;  Howes  v.  Davis,  the  aggrieved  party  may  of  course 

4  Abb.   Pr.   71.      See  also  §   265,  object  by  motion  in  the  cause. 

supra.  8  Battaile  v.  Fisher,  36  Miss.  321 . 

' Ilynes®.  McDermott,3N. Y.  State  » Malcolm  v.  O'Callaghan,  3  Myl. 

Rep.   582.     This  disbursement  was  &  Cr.  52. 
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§  750.  The  Rule  in  Railway  Receiverships.— Owing  to  the 
peculiar  nature  of  a  railway  receivership,  many  large 
amounts  of  money  must  constantly  be  disbursed  by  the  re- 
ceiver in  operating  the  road  and  in  keeping  the  property 
in  repair.  The  rule  upon  this  point  in  these  cases,  was  de- 
clared by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Cowdrey  v.  The  Eailroad  Company,'  in  the  fol- 
lowing language  :— "  It  may  be  laid  down  as  a  general 
proposition  that  all  outlays  made  by  the  receiver  in  good 
faith,  in  the  ordinary  course,  with  a  view  to  advance  and 
promote  the  business  of  the  road,  and  to  render  it  pro- 
fitable and  successful  are  fairly  within  the  line  of  discre- 
tion which  is  necessarily  allowed  to  a  receiver  entrusted 
with  the  management  and  operation  of  a  railroad  in  his 
hands.  His  duties,  and  the  discretion  with  which  he  is  in- 
vested are  very  different  from  those  of  a  passive  receiver, 
appointed  merely  to  collect  and  hold  moneys  due  on  prior 
transactions,  or  rents  accruing  from  houses  and  lands.  .  .  . 
And  except  in  extraordinary  cases,  the  submission  by  the 
receiver  of  his  accounts  to  the  Master  at  frequent  inter- 
vals, whereby  the  latter  may  ascertain  from  time  to  time  the 
character  of  the  expenditures  made,  and  disallow  whatever 
may  not  meet  his  approval,  will  be  regarded  as  a  sufficient 
reference  to  the  court  for  its  ratification  of  the  receiver's 
proceedings.  In  extraordinary  cases,  involving  a  large  out- 
lay of  money,  the  receiver  should  always  apply  to  the  court 
in  advance,  and  obtain  its  authority  for  the  purchase  or  im- 
provement proposed."  Hence  claims  for  the  equipment  of 
a  railway  in  the  hands  of  a  receiver,  and  for  supplies  fur- 
nished on  running  account  and  under  a  continuous  contract, 
are  payable  out  of  the  net  income  in  the  receiver's  hands.* 
In  these  cases  the  receiver  states  his  accounts  and  submits 
them  to  the  Master  for  inspection,  and  herein  the  Master 
acts  in  a  judicial  rather  than  a  ministerial  capacity.     Ex- 

'  1  Woods,  331,  336,  s.  c.,subnom.,  York,  West  Shore  &  Buffalo  R.  R. 
Galveston  Railroad  v.  Cowdrey,  af-  Co.,  25  Fed.  Rep.  797;  s.  p.,  Bum- 
firmed,  11  Wall.  459.  ham  v.  Bowen,  111  U.  S.  776. 

2  United  States  Trust  Co.  v.  New 
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ceptions  to  his  report  do  not  lie,  but  if  lie  err  the  court 
may,  on  petition,  refer  the  the  matter  back  to  him  for  cor- 
rection.' 

§  751.  Of  Allowances  for  Legal  Expenses;  Counsel  Fees, 
etc.— A  receiver  is  entitled  to  be  repaid  his  disbursements 
in  actions  brought  by  or  against  him,  when"  made  in  good 
faith  ;^  and  the  costs  of  the  proceeding  in  which  the  re- 
ceiver is  appointed,  have  a  priority  over  all  other  demands 
against  the  fund  in  his  hands."  As  a  general  proposition, 
it  may  be  said  that  a  receiver  may  retain  counsel  without 
leave  of  the  court,  and  that  the  assets  in  his  hands  are 
liable  for  their  fees,  which  first,  however,  must  be  allowed 
by  the  court.*  But  usually  he  should  not  retain  the  counsel 
of  either  party,  especially  where  their  interests  conflict,  be- 
cause the  receiver's  counsel  should  be  entirely  disinterested 
in  the  matter  ;  and  where  he  does  retain  the  counsel  of 
either  party,  the  court  may  refuse  to  credit  him  with 
their  fees  f  But  where  the  interests  do  not  conflict,  or  the 
parties  consent  to  the  retainer,  the  fees,  if  reasonable, 
should  be  allowed."  It  has,  however,  been  held  where  a  re- 
ceiver claiming  authority  under  the  State,  retained  counsel 
to  oust  the  lessees  of  another  receiver  and  succeeded 
in  the  suit,  and  afterwards  by  proceedings  on  appeal 
the  property  was   sold,   that  the   attorneys   so   employed 

1  Cowdrey   v.    Railroad    Co.,     1  378,  §  4),  prohibiting  a  receiver  from 

Woods,  331,  8.  0.,  affirmed,  11  Wall,  paying  attorney's  fees  or  allowances 

459.  until  they  have  been  settled  by  the 

'^  How  v.    Jones,    60    Iowa,    70  ;  court,  it  has  been  held  that  the  court 

Howes  V.   Davis,   4  Abb.  Pr.   71  ;  may  appoint  a  referee  to  determine 

Cowdrey  v.  Railroad  Co..  1  Woods,  whether  the  services  have  been  ren- 

331,  s.  c,  sub  noin,  Galveston  Rail-  dered  and  whether  the  charges  are 

road  V.  Cowdrey,  aflRrraed,  11  Wall,  just  and  proper.     People  ®.  Knick- 

459.  erbocker  Life  Ins.  Co.,  31  Hun,  622. 

3  Read  v.  Corcoran,  1  Ir.  Ch.  (N.  » Adams  v.  Woods,  8  Cal.  300.  See 

S.)  235.  also  §  262,  supra. 

■*  In  re  Colvin,  4  Md.  Ch.  126.  See  ^  Hynos  «.  McDermott,   3  N.  Y. 

also  §§  261,  262,  263,  supra.    Contra,  State  Rep.  582 ;  Smith  v.  New  York 

Corey  v.  Long,  12  Abb.  Pr.  (N.  S.)  Consolidated  Stage  Co.,  18  Abb.  Pr. 

427.  Undertho  provisions  of  the  New  419;  Bennett  v.   Chapin,   3  Sandf. 

York  statute  (N.  Y.  laws  of  1883,  ch.  Super.  Ct.  673. 
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are  creditors  of  the  receiver  employing  them,  and  that  he 
may  pay  their  fees  out  of  any  funds  that  came  to  his  hands 
as  receiver,  and  that  upon  so  doing  he  is  entitled  to  credit 
therefor  on  the  settling  of  his  accounts.'  Where  the  re- 
ceiver agreed  to  pay  the  attorney  for  his  services  in  recov- 
ering a  tract  of  land  held  adversely,  a  sum  equal  to  one- 
half  of  the  amount  which  might  be  recovered,  and  the  suit 
was  successful,  and  the  land  sold  together  with  other  prop- 
erty, it  was  held  that  the  attorney  was  entitled  to  com- 
pensation out  of  the  fund  realized  from  the  sale.''  But 
where  the  attorney  of  the  receiver  applies  to  the  court  for 
an  allowance  for  his  services,  claiming  a  specific  sum,  the 
court  will  not  grant  a  larger  amount  even  though  it  might 
have  been  reasonable  to  ask  it.^  And  where  the  attorney 
retained  was  the  partner  of  the  receiver,  and  made  the  ap- 
plication upon  his  own  petition  verified  by  himself,  without 
notice  to  any  party  concerned,  it  was  held  that  the  order 
entered  might  be  assailed  collaterally  by  any  person  sought 
to  be  affected  by  it.*  So  also  where  .  the  receiver  procures 
his  appointment  and  secures  the  possession  of  the  assets 
fraudulently,  he  is  not  entitled  to  his  expenses  in  defend- 
ing the  appointment  ;^  and  a  receiver,  upon  the  passing 
of  his  accounts,  is  not  entitled  to  an  allowance  out  of  a 
fund  in  his  hands  as  receiver,  for  counsel  fees  which  he 
has  paid  upon  an  unsuccessful  defense  to  a  suit  brought 
against  him  by  the  owner  of  such  fund,  nor  for  the  expenses 
of  an  unsuccessful  appeal  taken  by  him  from  the  decree  in 
that  suit.^ 

'  State  V.  Edgefield  &  Kentucky  The  court  accordingly  held  that  the 

R.  R.  Co.,  4  Baxt.  (Tenn.)  92,  98.  orders  so  entered  should  not  have 

See  also  s.   c,  6  Lea.  (Tenn.)  353,  been  received  in  evidence  on  the  ref- 

and  cf.   State  of  Tennessee®.  Mc-  erence  to  settle  the  receiver's  ac- 

Minnville  &  Manchester  R.  R.  Co.,  counts,  for  the  purpose  of  establish- 

6  Id.  8G9.  ing  any  right  to  the  moneys  directed 

2  Hand  v.  Savannah  &  Charleston  to  be  paid  by  them. 

R.  R.  Co.,  21  S.  C.  162,  182.  ^  O'Mahoney  v.  Belmont,  62  N.  Y. 

^Richter  v.   Schroeder,    110    111.  133— where  the  order  appointing  the 

112.  receiver  was  reversed  on  appeal. 

-*  In  the  matter  of  the-  Common-  « Utica  Insurance  Co.  v.  Lynch,  2 

wealth  Fire  Ins.  Co.,  32  Hun,  78.  Barb.  Ch.  573.     It  is  to  be  noted 
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§  752.  When  the  Counsel  Fees  of  Parties  in  Interest  will 
be  Paid  Out  of  the  Fund  in  the  Hands  of  the  Receiver. — At- 
tempts have  been  repeatedly  made  to  induce  tlie  court  to 
make  the  counsel  fees  of  all  parties  interested  in  a  litiga- 
tion over  a  specific  fund  which  has  been  placed  in  the 
hands  of  a  receiver,  a  charge  upon  that  fund,  thus  intro- 
ducing a  practice  similar  to  that  in  cases  of  partition  and 
the  settlement  of  decedent's  estates.  Especial  efforts  have 
been  made  in  this  respect  where  the  controversy  involved 
the  assets  of  an  insolvent  corporation.  Frequently  these 
endeavors  have  been  successful  at  nisi  prius,  but  the  high- 
er courts,  have  with  scarcely  an  exception,  refused  to  sanc- 
tion such  a  practice.  Thus  it  has  been  held,  where  the  in- 
terests of  the  parties  to  a  suit  are  adverse,  that  nothing  be- 
yond the  legal  taxable  costs  can  be  allowed  to  one  party  as 
against  the  other,  and  that  extra  counsel  fees  should  not  be 
made  payable  to  an  unsuccessful  complainant  out  of  a  fund 
in  court  belonging  to  the  defendant,  except  where  the  counsel 
has  been  employed  to  recover  or  create  such  fund  for  the 
joint  benefit  of  all.'     According  to  the  better  rule,  it  is  not 

that  neither  the  defense  nor  the  ap-  tion,  without  the  presence  of  any  of 
peal  in  this  case  was  maintained  in  them,  and  each  was  admitted  as  a 
the  capacity  of  receiver,  but  mere-  party  because  he  had  his  own  indi- 
ly  as  one  of  the  defendants  thereto,  vidual  and  personal  interest  in  the 
'Ryckman-y.  Parkins,  5  Paige,  543.  assets  to  be  distributed,  and  solely 
Ace.  Battaile  v.  Fisher,  36  Miss.  321.  that  he  might  represent  and  protect 
Of.  §  754,  infra,  and  see  the  question  that  personal  interest  in  the  further 
of  allowances  exhaustively  discussed  proceedings.  .  .  .  They  filed  ex- 
in  Attorney-General  v.  North  Amer-  ceptions  [to  the  account]  which  were, 
ica  Life  Ins.  Co.,  91  N.  Y.  57,  59,  in  the  main,  aimed  to  reduce  the  re- 
wherein  the  court  vigorously  says:—  ceiver's  compensation.  .  .  .  Quite 
"  We  should  perhaps  treat  them  an  amount  was  thus  saved  to  the 
[the  intervening  policyholders]  as  policyholders  in  the  sense  that  it  was 
having  become  in  some  regular  not  required  to  be  paid  to  the  re- 
manner  parties  to  the  action.  The  ceiver.  Nothing  was  added  to  the 
policyholders  who  thus  introduced  fund  in  the  hands  of  the  court.  An 
themselves  into  the  litigation  were  improper  payment  out  of  it  was  pre- 
represented  .  .  .  by  at  least  four  vented.  This  result  benefitted  the 
different  attorneys.  None  of  these  respective  interveners.  .  .  .  Have, 
policyholders  were  necessary  parties  then,  the  petitioners  any  equity  ? 
to  the  suit.  It  might  have  run  Its  .  .  .  They  were  not  necessary 
course  and  ended  in  a  final  distribu-  parties ;  they  were  permitted  to  in- 
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the  proper  practice  for  a  receiver  to  make  payments  out  of 
the  funds  in  his  hands  as  receiver,  to  the  counsel  for  any  of 
the  parties  interested  therein,  and  credits  therefor  should 
not  be  allowed.  But  if  he  have  in  his  possession  funds  to 
which  the  particular  clients  are  entitled,  he  may  be  re- 
imbursed, if  the  payments  were  reasonable,  or  were  made 
at  the  request  of  the  client.'  It  has  recently  been  held  that 
the  attorneys  for  the  minority  of  the  stockholders  of  an  in- 
solvent corporation,  who  had  tiled  a  bill  for  an  injunction, 
receiver  and  sale,  upon  the  ground  of  fraud  and  confederacy 
on  the  part  of  the  defendants — a  majority  of  the  stockhold- 
ers— were  not  entitled  to  have  their  fees  allowed  out  of  the 
proceeds  of  a  sale  made  by  a  receiver  appointed  accord- 
ing to  the  prayer  of  the  bill.'' 

§  753.  The  Same  Subject  Continued. — Where  certain  credi- 
tors of  an  insolvent  insurance  company  had  obtained  per- 
mission to  intervene  in  proceedings  instituted  by  the  re- 
ceiver, and  to  have  notice  of  such  proceedings  and  to  make 
motions  therein,  it  was  held  that  the  court  could  not  grant  any 
allowance  to  the  counsel  which  should  be  payable  out  of  the 
fund  in  the  receiver's  hands,  nor  could  it  make  their  taxable 
costs  a  charge  thereupon  ;'  nor  has  the  attorney  retained 

vene  in  behalf  of  their  own  personal  ers  to  pay  counsel  fees  which  they 

rights;  they  brought  no  fund  into  incur  in  their  own  behalf  for  the 

court ;    .    .    .    they  came  to  partake  protection  of  their  personal  inter- 

of  the  distribution ;  they  assailed  the  est. " 

amount  of  the  receiver's  commis-  ^  Drake  v.  Thyng,  37  Ark.  228. 
sions ;  they  pointed  out  where  they  ^  Hubbard  v.  Camperdoun  Mills,  1 
were  in  excess ;  they  helped  the  South.  East.  Rep.  5  (Sup.  Ct.  of  S.  C. 
court  with  ability  and  zeal  in  a  just  1886).  It  was  further  held  in  this  case 
determination  of  that  amount.  .  .  .  that  the  fact  that  the  defendants  con- 
The  precise  doctrine  which  we  are  sented  to  the  appointment  of  the  re- 
asked  to  declare,  .  .  .  assumes  ceiver  did  not  make  the  plaintifTs 
that  the  court  would  have  gone  attorneys  their  attorneys,  and  that 
wrong  but  for  the  good  advice  it  got.  the  corporation  was  a  necessary 
We  reject  it.  .  .  .  We  repeat  party  to  the  action  and  could  retain 
that  we  are  not  aware  of  any  rule  counsel  who  should  be  paid  out  of 
or  principle  whereby  any  of  these  the  funds  in  the  receiver's  hands, 
parties  are  entitled  to  call  upon  oth-  ^  Attorney-General  v.  Continental 
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bj  policyliolders  to  resist  improper  claims  made  by  a  re- 
ceiver of  an  insolvent  insurance  company  against  the  assets 
in  bis  bands,  any  legal  claim  to  compensation  by  the  re- 
ceiver out  of  the  assets  ;'  nor  will  allowances  be  made  to 
counsel  for  presenting  claims  against  the  fund  in  the  hands 
of  the  receiver,  where  the  claims  are  rejected  and  the  order 
reviewed  and  affirmed  on  appeal,  upon  the  theory  that  such 
proceedings  tend  neither  to  protect  nor  to  increase  the  fund 
in  the  hands  of  the  receiver."  Where  a  creditor's  bill  was 
filed  against  several  debtors,  and  their  property  came  into 
the  custody  of  the  court,  and,  subsequently,  they  were  ad- 
judged bankrupts  in  the  United  States  District  Court, 
the  trustees  in  bankruptcy  filing  a  petition  to  obtain  pos- 
session of  their  assets,  and  an  order  was  granted  that  the 
fund  in  the  hands  of  the  receiver,  except  so  much  as  was 
necessary  to  defray  the  costs  and  expenses  of  collection  and 
of  securing  it  until  the  granting  of  the  order  of  surrender, 
should  be  paid  into  the  hands  of  the  trustee,  it  was  held  to 
be  necessary  to  show  specifically  that  a  given  claim  came 
within  the  exceptions  before  it  would  be  paid  out  of  the 
fund,  and  that  these  exceptions  included  the  proper  and 
necessary  expenses  of  filing  the  bill  and  collecting  the  assets 
by  the  receiver,  including  counsel  fees  from  the  time  of  the 
filing  of  the  bill  to  the  time  the  assets  were  demanded  by 
the  trustees  in  bankruptcy,  and  including  the  services  of 
the  receiver  and  his  counsel  up  to  the  time  of  ordering  the 
surrender  of  the  fund.^  Where  an  attorney  was  employed 
by  an  individual  to  bring  a  suit  or  to  conduct  proceedings 

Life  Ins.  Co. ,  27  Hun,  195— where  the  nor  by  the  employment  of  the  receiv- 

court  held  it  unjust  to  determine  the  er,  and  therefore,  created  no  indebt- 

fees  without  giving  the  clients  an  op-  edness  against  him. 

portunity  to  be  heard,     s.  p.,  Attor-  ^  People  «.  Security  Life  Ins.  and 

ney-General «.  North  American  Life  Ann.  Co.,  23  Hun,  59G.     The  coun- 

Ins.  Co. ,  91 N.  Y.  57.  sel  in  this  case  cited  forty  nisi  prim 

'  Attorney-General  «.  Continental  orders  as  precedents  for  the  appli- 

Life  Ins.  Co.,  31  Hun,  623— where  cation. 

thecourt  held  that  the  services  were  ^  gejigman  v.  Saussy,  60  Ga.  20, 

rendered  for  the  benefit  of  the  cli-  25. 
ents,  and  not  for,  nor  on  behalf  of, 
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against  an  insolvent  insurance  company  whose  assets  Lad 
been  placed  in  the  hands  of  a  receiver,  the  proceedings 
having  for  their  purpose  the  protection  of  the  general  fund 
and  assets  of  the  company  and  their  concentration  in  such 
shape  and  under  such  control  as  should  be  for  the  benefit 
of  all  the  policyholders  and  others  concerned,  it  was  held 
that  the  court  had  power  to  order  payment  for  the  services 
to  be  made  out  of  the  fund  in  the  hands  of  the  receiver, 
upon  the  ground  that  those  who  receive  the  benefit  of  labor 
ought  to  pay  for  it,  and  that,  when  the  protection  of  a  trust 
fund  requires  representative  proceedings,  such  proceedings 
when  necessary  and  proper,  should  be  encouraged,  and  fur- 
ther, because  the  court,  as  administrator  of  the  trust,  ought 
to  have  power  to  decree  compensation  in  a  proper  case.' 

§  754.  Of  the  Allowance  of  Costs. — According  to  the  Eng- 
lish practice,  the  receiver  is  not  justified  in  defending  an 
action  brought  against  him  unless  he  first  obtain  leave  of 
court ;  hence,  if  a  defense  be  prosecuted  without  leave,  and  be 
unsuccessful,  he  is  not  entitled  to  be  credited  with  the  costs.' 
If  the  receiver  neglect  to  pay  proper  demands  when  they 
fall  due,  and,  on  account  of  his  neglect,  actions  are  instituted 
against  him  for  their  collection,  he  will  be  personally  liable,' 
but  if  a  judgment  for  costs  be  recovered  against  a  receiver 
which  he  delays  to  pay  although  he  have  sufiicient  funds, 
and  the  assets  are  thereafter  paid  out  on  other  demands,  he 
will  not  be  required  to  pay  the  judgment  out  of  his  individ- 

'  Attorney-General  v.  Continental  off  was  finally  allowed  by  the  court. 

Life  Ins.  Co.,  63  How.  Pr.  130;    s.  Holbrook  ??.  Receivers  of  American 

c.  88  N.  Y.  571— where  it  was  held  Fire  Ins.  Co.,  6  Paige,  220. 

that  allowances  to  compensate  spec-  ^  Bristowe  v.  Needham,  2  Phill.  Ch. 

ial  counsel  employed  by  the  Attcr-  190 ;  Swaby  v.  Dickon,  5  Sim.  629. 

ney-General  in  proceedings  to  wind  In  the  latter  case  the  receiver  was 

up  the  affairs  of  the  company,  should  appointed  over  the  estate  of  an  in- 

not  be  made  out  of  the  funds  in  the  fant,  and  the  action  was  instituted 

receiver's  hands.     But  the  receivers  for  damages  on  account  of  a  distress 

of  an  insolvent  corporation  were  al-  which  he  had  caused  to  issue.     Cf. 

lowed  the  costs  of  resisting,  in  good  as  to  costs  §§  313,  314,  mpra. 

faith,  a  claim  of  set-off  by  a  debtor  ^  Cook  v.  Sharman,  8  Ir.  Eq.  515. 


of  the  corporation,  although  the  set- 
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ual  assets/  And  where  a  receiver  commences  proceedings 
at  law  and  tlien,  under  advice  of  counsel,  abandons  them 
and  proceeds  in  another  form,  and  is  successful  in  the  sec- 
ond proceeding,  it  seems  that  he  will  not  be  allowed  the 
costs  of  the  first  proceeding.^  But  a  receiver  will  not  be 
charged  the  costs  of  an  accounting  because  some  items  of 
credit  are  not  allowed,  no  fraud  or  bad  faith  being  shown." 
In  England,  a  receiver  has  been  allowed  to  take,  out  of  the 
fund  in  his.  hands,  the  costs  adjudged  to  him  against  an  un- 
successful plaintiff,  the  latter  being  irresponsible.''  Where 
a  motion  is  made  to  remove  a  receiver  which  is  subse- 
quently withdrawn,  and  the  receiver  then  surrenders  his 
trust,  the  court  will  allow  him  the  expenses  of  the  defense 
if  he  have  acted  in  good  faith,"  but  the  rule  would  be  other- 
wise if  the  motion  were  prosecuted  successfully."  So  also, 
the  receiver  is  not  chargeable  with  costs  where  he  is  dis- 
charged because  of  his  inability  to  secure  new  sureties,' 
but  when  a  receivership  is  extended  over  additional  lands 
the  receiver  must  perfect  additional  security,  or  be  re- 
moved. If,  in  such  a  case,  he  be  removed  and  seek  the 
costs  incident  to  his  original  appointment,  he  must  make 
a  special  case  for  them.^  According  to  the  English  prac- 
tice, it  seems  to  be  the  duty  of  the  parties  to  the  proceed- 
ing to  see  to  the  taxation  and  payment  of  costs  due  a  re- 
ceiver, but  if  they  neglect  to  do  so  the  receiver  may  attend 
to  it."  Where  receivers  prosecute  actions  for  the  collec- 
tion of  alleged  money  demands,  instituted  or  carried  on  for 
the  enhancement  of  the  fund  and  for  the  benefit  of  those 
to  whom  it  is  ultimately  to  be  paid,  and  the  action  results 

^  Devendorf  v.  Dickson,  21  How.        ^  Cowdrey  v.  Railroad  Company,  1 

Pr.  275.     In  New  York  the  receiver  Woods,  331.     A  contrary  rule  pre- 

is  not  liable  for  costs  unless  so  di-  vails  in  England,  upon  the  ground 

rected  by  the  court  because  of  bad  that  the  receiver  need  not  have  ap- 

faith  or  mismanagement.    Marsh  v.  peared  and  is  not  a  party  interested. 

Hussey,  4  Bosw.  614.  Herman  v.  Dunbar,  23  Beav.  312. 

2  In  re  Montgomery,  1  Mol.  419.  ^  jn  re  Colvin,  4  Md.  Ch.  126. 

3  Hynes  v.  McDermott,  3  N.  Y.  St.        '  Lane  «.  Townsend,  2  Ir.  Ch.  (N. 
Rep.  582,   586  (1886) ;    Radford  ®.  S.)  120. 

Folsom,  55  Iowa,  276.  »  Wise  t.  Ashe,  1  Ir.  Eq.  210. 

4  Courand  v.  Hamner,  9  Beav.  3.  ^  Ireland  v.  Eade,  7  Beav.  55. 
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favorably  for  the  defendant,  they  are  entitled  to  costs  to  be 
paid  immediately,  and,  should  not  to  be  required  to  take 
only  a  distributive  share  upon  a  settlement  of  the  accounts.' 
A  special  receiver  appointed  during  vacation  should  be  al- 
lowed, out  of  the  moneys  collected  by  him  during  such  receiv- 
ership, an  amount  sufficient  to  compensate  him  for  all  costs 
and  other  legitimate  expenses  which  he  may  have  incurred 
while  acting  as  such  special  receiver."*  But  fees  of  the  ref- 
eree upon  an  accounting  cannot  be  determined  against  the 
receiver  without  hearing  him.  Thus,  where  a  reference  was 
ordered,  upon  a  receiver's  petition  for  the  purpose  of  deter- 
mining his  commissions,  and  a  report  was  made  on  which 
no  action  was  taken,  and  subsequently  the  referee  made  a 
motion  to  have  his  fee  determined  and  paid  over,  the  court, 
upon  appeal,  refused  to  allow  them,  the  receiver  not  having 
been  notified."  Fees  paid  by  a  receiver  to  his  attorney  for 
professional  services  and  advice  in  regard  to  the  management 
of  the  property  in  his  hands,  are  part  of  the  costs  of  ad- 
ministration and  are  not  taxable  as  costs  against  the  losing 
party  in  the  litigation."  And  upon  the  final  settlement  of 
the  accounts  of  the  receivers  of  an  insolvent  corporation, 
the  court  may  refuse  to  inquire  into  and  reduce  the  master's 
taxed  bill  of  fees  for  services  in  the  case,  if  it  have  been 
paid  by  the  receivers.^ 

§  755.  Of  Penalties  for  Misconduct  and  Neglect.— A  receiver 
being  an  officer  of  the  court  and  also  occupying  a  fiduciary 
position,  ought  to  perform  his  duties  with  scrupulous  atten- 
tion to  regularity  and  good  faith,  and  should  promptly  obey 
every  order  of  the  court  affecting  himself  or  the  property 
committed  to  his  care.  It  is  on  account  of  this  obligation 
that  a  receiver  will  be  charged  penalties  for  misconduct  or 
neglect.  Accordingly,  the  English  Court  of  Chancery  form- 
erly had  a  rule  requiring  receivers  to  pass  their  accounts 

^  Columbian  Ins.  Co. -».   Stevens,  4  city  of  St.  Louis  ®.  St.  Louis  Gas 

37  N.  Y.  536.  Light  Co.,  87  Mo.  224  (1886)  ;  s.  o., 

-  Kerr  v.  Hill,  27  W.  Va.  577,  616.  11  Mo.  App.  243. 

» Attorney-General  v.  Continental  '  Matter  of  Bank  of  Niagara,  6 

Life  Ins.  Co.,  27  Hun,  524.  Paige,  213. 
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annually,  and  in  default  thereof  to  forfeit  tlieir  salary  and  to 
pay  interest  on  tlie  balances  in  tlieir  hands.'  But  a  receiver 
has  been  allowed  his  commissions  where  there  was  a  delay 
in  order  to  collect  more  rent,''  or  where  the  receiver  was 
requested  to  delay  by  the  parties  on  account  of  a  pending 
compromise.'  If  the  receiver  act  in  good  faith  and  be  ready 
to  explain  his  accounts,  the  fact  that  he  is  unskillful  in  book- 
keeping and,  in  consequence,  has  gotten  his  affairs  as  receiver 
into  some  confusion,  ought  not  to  be  visited  with  a  penalty.'* 
But  where  a  receiver,  upon  his  discharge,  neglected  to  pay 
the  balance  in  his  hands  into  court,  he  was  required  to  pay, 
in  addition  thereto,  the  amount  of  his  compensation  and 
also  interest  from  the  date  when  the  payment  ought  to  have 
been  made."  The  cases  in  which  interest  will  be  charged 
as  a  penalty  will  be  considered  in  the  following  section. 

§  756.  When  a  Receiver  May  be  Charged  with  Interest. — The 
receiver  is  personally  liable  for  interest  in  two  classes  of 
cases : — (a)  when  he  has  funds  in  his  hands  on  which  he 
could,  by  proper  management,  have  collected  interest — a 
matter  which  has  already  been  considered  ;  (b)  when  he 
is  charged  interest  as  a  penalty  for  neglect  or  misconduct. 
It  being  the  duty  of  the  receiver  to  keep  the  funds  in  his 
hands  as  receiver  separate  from  his  private  funds,  he  will 
be  charged  interest  where  he  mixes  the  two  funds  in  a  com- 
mon account  and  makes  use  thereof  as  his  own  ;"  and  where 
he  derives  a  personal  benefit  from  the  mixing  of  the  funds, 
being  enabled  thereby  to  draw  checks  against  it  on  his  own 
account,  he  is  properly  charged  with  interest.^  But  the  rule 
is  otherwise  if  it  do  not  appear  that  he  has  used  the  funds 
belonging  to  him  as  receiver  improperly  or  made  any  profit 
thereupon."  And  where  it  appears  that  the  receiver  dej^osited 

'  General    Order,    15    Ves.    278  ;  "*  Cowdrey  v.  Railroad  Company,  1 

Potts  V.  Leighton,  Id.  273.  Woods,  331 ;  s.  c,  11  Wall.  459. 

2  Flood  V.  Lord  Aldborough,  18  Ir.  ^  Harrison  v.  Boydell,  6  Sim.  211. 
Eq.  103.  « Utica  Ins.  Co.  ®.  Lynch,  11  Paige, 

3  Purcell  V.  Woodley,  10  Ir.  Eq.  520. 

422;  8.  p.,  Dease«.  Roilly,  2  Con.&  'Matter  of  Commonwealth  Ins. 
Law.  341 ;  8.  c,  4  Dr.  &  War.  284.       Co.,  32  Hun,  78, 

8  Radford  ®.  Folsom,  55  Iowa,  276. 
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moneys  collected  by  liim  in  one  bank  to  bis  account  as  re- 
ceiver, and  tbat  most  of  it  was  drawn  out  on  Lis  check  and 
deposited  in  another  bank  to  his  private  account,  and  when 
examined  as  a  witness  by  the  Master  to  whom  the  court  had 
referred  his  accounts,  he  refused  to  explain  the  transaction 
or  to  state  what  sums  he  had  so  deposited,  it  was  held  that 
a  charge  made  against  him  for  the  use  of  the  money  held 
by  him  as  receiver  was  enforceable.'  If  receivers  illegally 
appropriate  to  their  own  use  a  balance  they  will  be  charged 
interest  thereon,  and  if  one  only  makes  the  misappropria- 
tion but  the  others  are  responsible  for  it  on  account  of 
their  negligence,  they  may  be  jointly  liable  therefor.^  In- 
asmuch as  a  receiver  ought  to  be  constantly  ready  with 
his  accounts,  any  neglect  in  this  respect  is  a  ground  for 
charging  interest  f  and  if  he  withholds  funds  after  they 
should  be  paid  over,  interest  is  properly  imposed  as  a  pen- 
Ity."  But  where  the  receiver  makes  unauthorized  loans,  upon 
which  he  receives  interest  with  which  he  charges  himself, 
and  no  losses  occur,  he  will  not  be  charged  more  than  he 
actually  receives,  it  appearing  that  he  acted  in  good  faith." 
So  also,  interest  will  not  be  charged  unless  the  propriety  of 
so  doing  be  clearly  shown,^  and  when  charged  it  dates  only 
from  the  time  of  the  neglect  or  misconduct  on  account  of 
which  it  is  imposed." 

§  757.  Of  Appeals  Herein. — As  a  rule  the  receiver,  being  a 
mere  custodian  of  the  funds,  is  not  affected  by  an  order  of 
court  in  reference  to  the  disposition  thereof.  But  where  the 
order  directs  the  payment  or  delivery  of  specific  amounts  of 
money  or  property,  inasmuch  as  such  an  order  may  direct 
the  payment  or  delivery  of  funds  or  property  of  which  the 

1  Hinckley  v.  Railroad  Company,  "^  Harman  v.  Foster,  1  Hog.  318 ; 
100  U.  S.  153, 157.  Fetnam  ®.  Kirby,  4  Ir.  Eq.  320. 

2  Commonwealth  v.  Eagle  Fire  s^ttomey-General  ??.  North  Amer- 
Ins.  Co.,  14  Allen,  344.  ican  Life  Ins.  Co.,  89  N.  Y.  94. 

3  Pearse  «.  Green,  1  Jac.  &  W.  « Howe  v.  Jones,  60  Iowa,  70. 
135;  Fletcher  v.  Dodd,  1  Ves.  Jr.  '' Potts  v.  Leighton,  15  Ves.  273; 
85 ;  Potts  V.  Leighton,  15  Ves.  273 ;  Fetnam  ®.  Kirby,  4  Ir.  Eq.  320. 
v.  Jolland,  8  Id.  72. 
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receiver  lias  not  tlie  possession,  and  may  involve  tlie  question 
of  the  propriety  of  credits  claimed  by  him,  or  may  impose  a 
personal  liability,  it  is  held  that  the  receiver  may  properly 
appeal  from  such  orders.'  Thus,  where  a  receiver  claimed 
that  a  surplus  remaining  after  satisfying  all  claims,  be- 
longed to  him  by  virtue  of  an  assignment,  but  the  court  re- 
fused to  try  his  right  and  ordered  him  to  pay  it  into 
court,  it  was  held,  upon  appeal,  that  such  a  ruling  was  er- 
roneous and  that  the  claim  should  have  been  regularly 
passed  upon  f  so  also,  any  of  the  parties  interested  in  the 
settlement  of  the  accounts,  if  they  consider  themselves  ag- 
grieved, may  appeal." 


1  Howe  v:  Jones,  60  Iowa,  70 ; 
Hinck  ley  t'.  Gilman ,  Clinton  &  Spring- 
field R.  R.  Co.,94U.  S.  467. 

'^  Adair  County  «.  Ownby,  75  Mo. 
282. 

3Hovey®.  McDonald,  109  U.  S. 
150 ;  Adams  v.  Woods,  15  Cal.  200. 
In  the  first  of  these  cases  there  were 
two  contestants  for  the  same  fund, 
and  various  suits  were  pending  in 
reference  thereto,  in  one  a  decree 
was  made  directing  payment  to  a  par- 
ticular party,  and  the  court,  on  the 
application  of  the  receiver,  directed 
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him  to  carry  out  the  decree.  In  the 
other  suit  an  appeal  was  pending 
and  the  judgment  was  subsequently 
reversed  and  an  order  entered  that 
the  fund  be  paid  into  court ;  the  re- 
ceiver failed  to  do  this  and  was  ad- 
judged in  contempt  and  ordered  to 
account ;  the  ■  auditor,  on  the  ac- 
counting, rendered  a  report  in  favor 
of  the  receiver,  which  was  confirmed 
and  an  appeal  being  taken,  the  re- 
ceiver moving  to  dismiss,  but  the 
court,  while  it  upheld  the  right  to 
appeal,  affirmed  the  decree. 
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CHAPTEK  XXII. 

OF  THE   EECEIVER's    COMPENSATION. 

§  758.  Introductory. 

§  759.  Of  the  Rule  where  the  Amount  is  Within  the  Discretion  of  the 

Court. 
§  760.  The  English  Rule. 
§  761.  The  Irish  Rule. 
§  763.  Of  the  Rule  by  Analogy  to  that  in  the  Case  of  Executors  and  Other 

Trustees. 
§  763.  The  Rules  in  New  York. 
§  764.  The  Same  Subject  Continued. 
§  765.  The  Rule  in  Various  Other  Jurisdictions. 
§  766.  Of  the  Method  of  Calculating  the  Percentage  of  Commissions. 
§  767.  Of  the  Compensation  of  Receivers  of  Railways. 
§  768.  Of  the  Rule  where  the  Receiver  Acts  in  Two  Capacities. 
§  769.  Of  Additional  Compensation. 
§  770.  Of  Compensation  for  Services  as  Counsel. 
§  771.  Of  the  Liability  for  the  Compensation  of  the  Receiver. 
§  772.  The  Same  Subject  Continued. 

§  773.  The  Rule  where  the  Appointment  is  Vacated  or  was  Irregular. 
§  774.  Of  Appeals  From  the  Settlement  of  the  Receiver's  Compensation. 

§  758.  Introductoiy. — It  may  be  stated  at  the  outset  in 
attempting  to  discuss  the  law  which  falls  within  the  scope 
of  this  chapter,  that  the  rules  regulating  the  amount  of  the 
receiver's  renumeration  are  in  great  confusion.  In  some 
jurisdictions  the  compensation  of  the  receiver,  particularly 
in  respect  of  the  amount  of  it,  is  held  to  be  a  matter  wholly 
within  the  discretion  of  the  court ;  in  others  the  statutory 
rules  which  prescribe  the  compensation  of  executors,  ad- 
ministrators, guardians  and  other  trustees  are  held  to  gov- 
ern at  least  by  analogy ;  while  in  still  others  the  matter  has 
been  precisely  determined  by  the  enactment  of  statutes 
which  fix  the  compensation  of  the  receiver  at  a  certain  per 
centum  of  the  amount  of  money  that  passes  through  his  hands, 
and  which,  in  some  instances,  limit  the  gross  amount  which 
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the  receiver  can  be  allowed  for  Ms  services.  Accordingly, 
we  find  the  decisions  in  great  confusion,  and  it  will  be  im- 
possible to  formulate  accurately  any  general  rule.  It  may, 
however,  be  laid  down  as  a  somewhat  general  proposition 
that,  inasmuch  as  the  receiver  is  an  officer  of  the  court,  it 
has  the  authority,  in  the  absence  of  legislation,  to  de- 
termine the  amount  of  his  compensation.'  But  when  the 
receiver  has  been  guilty  of  negligence  or  misconduct  in 
the  management  of  the  fund,  the  court  may,  in  addition  to 
reducing  his  compensation,  impose  a  penalty  in  the  shape 
of  a  further  reduction  upon  that  account."*  It  is  also  a  gen- 
eral rule  that  the  receiver  may  be  paid  at  stated  intervals 
during  the  continuance  of  his  functions,  and  so  need  not 
wait  until  the  determination  of  the  receivership  f  but,  not- 
withstanding the  appointment  of  a  receiver,  the  party  in 
possession  of  the  fund  has  the  right  to  pay  it,  in  whole  or 
in  part,  into  court,  in  order  to  avoid  the  expense  of  the  re- 
receivership,  and,  when  that  is  done,  the  receiver  has  no 
such  vested  right  in  the  fees  as  will  enable  him  to  main- 
tain an  action  therefor.* 

§  759.  Of  the  Rule  where  the  Amount  is  Within  the  Discre- 
tion of  the  Court. — In  a  number  of  the  States  the  rule  prevails 
that  the  compensation  of  a  receiver  is  not  to  be  calculated 
as  a  fixed  commission,  but  "is  such  an  amount  as  would  be 
reasonable  for  the  services  required  of  and  rendered  by  a 
person  of  ordinary  ability,  and  competent  for  such  duties 
and  services.'"     This  rule  makes  the  compensation  depend 

'  Gardiner  v.  Tyler,  3  Keyes,  505,  with      some    disbursements.      Of. 

508;  8.  c,  2  Abb.  Ct.  App.   Dec.  Special    Bank     Commissioners    «. 

247;    Magee  v.   Cowperthwaite,  10  Cranston  Savings  Bank,  12  R.   I. 

Ala.   966;     Stretch  v.   Gowdey,    3  497. 

Tenn.  Ch.  565;  Baldwin  v.  Eazler,  ^jyjatter  of  Commonwealth  Life  Ins. 

34  N.  Y.  Super.  Ct.  275.   In  the  case  Co.,  32 Hun,  78 ;  Harrison  v.  Boydell, 

last  cited  it  appears  that  a  receiver  7  Sim.  211 ;  The  King  v.  Lidwell,  1 

had    collected    rents    which,    after  Dru.  &W.  26.  See  also  §  755,  .^wjoro;. 

deducting      agent's      commissions,  •"'  Special  Bank  Commissioners  v. 

amounted  to  $388.74,  upon  which  Franklin  Institution,  11  R.  I.  557. 

he  claimed  $132  for  his  fees,  but  -^Haighv.  Grattan,  1  Beav.  201. 

the    court    allowed    $25,    together  *  Grant «.  Bryant,  101  Mass.  667, 
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entirely  upon  the  character  of  the  services  rendered  by  the 
receiver.  In  reference  to  the  amount  of  the  compensation 
in  such  a  case,  the  court  in  Iowa,  where  this  rule  prevails, 
has  said : — "  There  can  be  no  reasonable  grounds  to  doubt 
that  the  receiver  in  this  case,  or  some  other  person  pos- 
sessing equal  qualifications,  could  have  been  employed  by 
private  contract  to  perform  the  services  rendered  in  this 
case  for  half  the  amount  allowed  by  the  referee.  This,  it 
seems  to  us,  is  the  fair  and  reasonable  test  by  which  the 
amount  of  compensation  to  be  allowed  should  be  determin- 
ed.'" The  court,  however,  will  not,  upon  exceptions  to  the 
Master's  report,  reconsider  the  allowances  made  by  the  Mas- 
ter for  the  compensation  of  the  receiver,  in  a  case  where 
the  facts  are  not  before  it.'^  And  in  accordance  with  this 
view,  the  compensation  allowed  for  one  year  will  not 
necessarily  govern  as  to  the  amount  to  be  allowed  for  an- 
other year,  but  the  compensation  of  the  receiver  may  vary 
with  the  circumstances  of  the  case.^  Where  the  court  fixes 
the  compensation  of  the  receiver  in  advance  in  the  form  of 
a  salary,  it  may  make  an  additional  allowance  if  the  facts 
subsequently  seem  to  justify  such  a  course." 

§  760.  The  English  Rule. — In  England,  where  there  is  no 
general  regulation  of  the  matter  by  statute,  a  receiver  will, 
unless  it  is  otherwise  ordered,  or  he  consents  to  serve  with- 
out remuneration,  be  allowed  as  compensation  what  the 
Master  who  settles  his  accounts  deems  reasonable  under  all 
the  circumstances  of  the  case.  This  allowance  is  either  a 
percentage  upon  his  receipts,  or  a  gross  sum  by  way  of  sal- 
ary.^ Sometimes  the  salary  is  such  as  the  judge  who  passes 
the  accounts  thinks  adequate,'  but  generally  the  allowance 

570,  per  Ames,  J. ;  Jones  v.  Keene,  '*  Farmers'  Loan  &  Trust  Co.  v. 

115  Id.  170.  Central  R.  R.  Co.,  8  Fed.  Rep.  60. 

1  French  v.  Gifford,  31  Iowa,  148.  ^  Daniells'  Chan.  Prac.  1745  ;  Kerr 
See  also  §  773,  infra,  where  this  case  on  Receivers  (2d  London  Ed; ),  1G4. 
is  more  fully  considered.  6Neave«.  Douglas,  26  L.  J.  Chan. 

2  Jones?).  Keene,  115  Mass.  170.  756;  Wells  ^.  Wales,  31  Eng.  Law 

3  Special  Bank  Commissioners  v.  &  Eq.  562;  Newport  v.  Bury,  23 
Franklin  Institution,  11  R.  I.  557.  Beav.  30. 
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is  51.  per  cent.  Day  v.  Croft'  is  the  leading  case,  wherein* 
Lord  Langdale,  M.  R,,  states  the  law  to  be  that  the  Mas- 
ters must  in  each  case  have  regard  to  the  degree  of  difficulty 
involved  in  the  due  performance  of  the  receiver's  duties,  and 
graduate  the  compensation  accordingly.  In  the  opinion  His 
Lordship  says  : — "  It  cannot,  therefore,  be  considered  as  a 
universal  or  general  rule  that  51  per  cent,  should  be  allow- 
ed even  upon  the  receipts  of  rents  or  profits.  It  may  be  in- 
creased if  there  be  any  extraordinary  difficulty,  or  dimin- 
ished if  there  be  any  extraordinary  facility  in  the  collection. 
With  respect  to  other  receipts  each  Master  considers  him- 
self bound  to  have  regard  to  the  degree  of  facility  or  diffi- 
culty there  may  be  in  receiving  them.  They  have  some- 
times allowed  2^1.  per  cent.,  but  for  gross  sums  of  money 
this  has  been  very  much  reduced,  and  1 JZ.  per  cent,  has  been 
allowed  upon  many  occasions.  It  appears,  therefore,  that 
the  Masters,  as  they  ought,  consider  upon  each  occasion 
what  is  fit  or  proper  to  be  allowed,  having  regard  to  the  de- 
gree of  difficulty  or  facility  experienced  by  the  receiver." 
The  practice  of  the  Masters'  office  as  above  stated  is  gen- 
erally followed  in  the  judges'  chambers,  in  fixing  the  salary 
or  making  an  allowance  to  the  receiver.''  If  the  amount  of 
property  involved  be  small  and  the  duties  are  not  onerous, 
the  court  may  appoint  a  receiver  without  a  percentage,"  and, 
if  a  trustee  or  a  party  in  interest  propose  himself  as  receiv- 
er, he  will  usually  be  required  to  act  without  compensation, 
unless  a  salary  be  expressly  stipulated  for."  In  one  of  the 
earliest  cases  the  order  of  appointment  contained  these 
words  : — "  And  the  said  Master  is  to  allow  him  a  reasona- 
ble salary  for  his  care  and  pains  therein,'"  and  this  seems, 
in  general,  to  be  the  present  English  rule  in  point.     It  is, 

'2Beav.  491 ;  s.  o.,  9  L.  J.  (N.        ^Marru.  Littlewood,  2  Myl.  &Cr. 

S.)  Ch.  287,  8.  o.,  4  Jur.  429.  458. 

2  See  Seton  on  Decrees,  425,  1006,        "  Sykes  v.  Hastings,  11  Ves.  3G3  ; 

and  cf.  Potts  «.  Leighton,  15  Ves.  Pilkington  v.  Baker,  24  W.  II.  234; 

276 ;  He  Montgomery,  1  Mol.  419 ;  Sutton  v.  Jones,  15  Ves.  584 ;  but 

Bristowe  v.  Needham,  2  Phill.  Ch.  cf.  Newport  v.  Bury,  23  Beav.  30. 
190 ;  Courand  v.  Hamner,  9  Beav.        *  Carlisle  v.  Lord  Berkley,  Amb. 

3 ;   lie  Orrasby,  1  Ball.  &  B.  189.  599  (1759). 
704 


I 


CHAP.   XXII.]      OF  THE   KECEIVER's  COMPENSATION.  §   762 

however,  provided  by  statute'  in  a  single  instance,  that 
a  receiver  appointed  by  a  mortgagee  shall  be  entitled  to  re- 
tain, out  of  any  money  received  by  him,  for  his  remunera- 
tion and  in  satisfaction  of  all  costs,  charges  and  expenses 
which  he  incurs  as  receiver,  a  commission  at  such  rate,  not 
exceeding  five  per  centum  on  the  gross  amount  of  all  money 
received,  as  is  specified  in  his  order  of  appointment ;  and 
that,  if  no  rate  be  specified,  then  at  the  rate  of  five  per 
centum  on  that  gross  amount,  or  at  such  rate  as  the  court 
think  fit  to  allow  upon  an  application  made  by  him  for 
that  purpose. 

§  761.  The  Irish  "Rvle. — In  Ireland  the  English  rule  seems 
to  have  been  essentially  adopted.  There  the  Master  allows 
what  seems  reasonable  under  the  circumstances,  and  the 
practice  is  the  same  as  in  England.  In  one  case  the  Mas- 
ter of  the  Eolls  held,  that  where  the  receiver  is  appointed 
by  consent,  the  amount  of  the  compensation  must  be  fixed 
by  stipulation,  and  that,  in  the  absence  of  a  stipulation, 
the  court  would  not,  in  such  a  case,  allow  anything  to  the 
receiver  for  his  services."  But  in  a  later  case  it  was  held 
that,  as  a  general  rule,  the  receiver  is  entitled  to  his  pound- 
age, unless  the  order  of  appointment  provide  that  none  is 
to  be  allowed." 

§  762.  Of  the  Rule  by  Analogy  to  That  in  the  Case  of  Execu- 
tors and  Other  Trustees. — In  most  of  the  United  States  stat- 
utes have  been  enacted  which  regulate  the  fees  of  trustees, 
executors,  administrators  and  guardians,  and  attempts  are 
often  made  to  apply,  at  least  by  analogy,  the  same  rules 
to  other  cases  in  which  the  courts  are  called  upon  to  fix 
the  compensation  of  persons  acting  in  a  fiduciary  capac- 
ity, and  especially  in  the  case  of  receivers.  Accordingly 
we  find  that  som6  courts  have  been  induced  to  apply  these 

1 44  and  45  Vict.  ch.  41,  §  24,  sub.  See  also  Fingal  «.  Blake,  2  Mol.  80; 

sec.  6.  Fitzgerald  v.  Fitzgerald,  5  Ir.  Eq. 

2  Burke  v.  Burke.  1  Flan.  &  K.  525 ;  He  Montgomery,  1  Mol.  419 ; 

89.  Cook  V.   Sharman,  8  Ir.  Eq.  515; 

■^  Bevan  v.  White,  8  Ir.  Eq.  675.  Sadleir  v.  Greene,  2  Ir.  Chan.  330. 
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rules  specifically,  wliile  others  adopt  them  in  a  qualified 
manner,  or  apply  them  only  by  analogy.  Thus,  in  Mary- 
land, the  courts  hold  that  the  rules  which  regulate  the  com- 
pensation of  receivers  are  not  of  the  same  rigid  character 
as  those  which  apply  in  the  case  of  trustees,  but  that  the 
allow^ance  to  receivers  of  insolvent  corporations  or  private 
partnerships,  in  all  cases  not  attended  with  peculiar  cir- 
cumstances requiring  an  extraordinary  allowance,  should  be 
regulated  by  analogy,  as  nearly  as  possible,  to  the  rate  of 
commissions  allowed  to  guardians  and  trustees  for  the  per- 
formance of  like  services ;'  and  where  the  receivers  were 
appointed  solely  at  the  instance,  and  for  the  benefit  of  the 
second  mortgage  bondholders  of  an  insolvent  railroad  com- 
pany, and  the  trustees  who  sold  the  property,  were  ap- 
pointed to  sell  exclusively  in  their  interest,  and  not  for 
the  benefit  of  the  first  mortgage  bondholders,  it  was  held 
that  the  first  mortgage  bondholders  could  not  be  assessed  to 
pay  to  such  receivers  and  trustees  the  commissions  and 
other  expenses  allowed,  or  any  part  thereof ;  and  that,  if  the 
fund  in  court  arising  from  the  sale  of  the  property  was  not 
sufficient  to  afford  adequate  compensation  and  indemnity  to 
the  receivers,  the  parties  at  whose  instance  the  expenses  were 
incurred,  should  be  reqiured  to  provide  the  means  of  pay- 
ment.'' A  rule  similar  to  this  has  been  applied  in  New  York," 
in  New  Jersey*  and  in  Alabama.^  In  the  latter  State,  however, 
it  seems  not  to  have  been  considered  imperative."   A  receiver 

^  Tomo  V.  King,  64  Md.  166.     The  pense  of  unnecessary  clerks,  a  daily 

order  making  the  allowance  should  paper,  counsel  fees  to  resist  suits  that 

be  definite,  in  order  that  it  may  not  ought  not  to  have  been  contested, 

be  doubtful  upon  what  basis,  or  for  and  for  money  collected  and  misap- 

what  services  the  particular  allow-  propriated  by  an  attorney,  see  Union 

ance  is  made.     Abbott  v.   Rappa-  Bank  Case,  37  N.  J.  Eq.  420;  s.  o., 

hannock  Steam  Packet  Co.,  4  Md.  affirmed,    sub    nom.,     Sandford    v. 

Ch.  310.  Clarke,  38  N.  J.  Eq.  265. 

2  Tome  V.  King,  64  Md.  166.  ^  Magee  v.  Cowperthwaite,  10  Ala. 

='  Gardiner  v.  Tyler,  3  Keyes,  505,  966.     This  case  places  the  rate  of 

508.  commission  at  5  per  cent,   on  re- 

•*  Holcombe  v.  Holcombe,  13  N.  J.  ceipts  and  2i  per  cent,  on  disburse- 

Eq.  415, 417.    As  to  an  allowance  in  ments,  as  the  general  rule. 

New  Jersey  to  a  receiver  for  the  ex-  ^  Id. 
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may  be  appointed  in  proceedings  in  insolvency  at  the  in- 
stance of  the  insolvent,  and,  in  a  proper  case,  he  will  be  en- 
titled to  recover  his  fees  out  of  the  property  in  his  custody ; 
but  no  receiver  ought  to  be  appointed  where  the  property 
is  barely  sufficient  to  pay  the  indebtedness  secured  upon  it, 
and  if  he  be  appointed  in  such  a  case,  he  will  not  be  allow- 
ed his  fees  out  of  the  fund  or  property,  to  the  prejudice  of 
the  mortgagee.' 

§  763.  The  Rules  in  New  York. — In  New  York  at  an  early 
day,  receivers  were  allowed  a  compensation  for  their  ser- 
vices which  was  calculated  in  the  same  way  as  the  fees  of 
executors  and  other  trustees.'^  And  this  is,  in  general,  a  rule 
which  still  prevails  when  it  appears  that  the  performance  of 
the  receiver's  duties  do  not  involve  any  special  difficulty.' 
But,  in  the  absence  of  particular  legislation,  although  the 
courts  may  follow  this  method  of  fixing  the  receiver's  com- 
pensation, they  refuse  to  consider  themselves  bound  by  it.* 
The  matter  of  the  receiver's  compensation  is,  however,  at 
present  largely  regulated  in  New  York  hj  statute.  By  the 
Code  of  Civil  Procedure'  it  is  provided  that  "  a  receiver, 
except  as  otherwise  specially  prescribed  by  statute,  is  enti- 
tled, in  addition  to  his  lawful  expenses,  to  such  a  commis- 
sion, not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge 
by  whom  he  is  appointed,  allows."  And,  by  another  statute, 
the  compensation  of  receivers  of  moneyed  institutions  is 
limited   to   ten   thousand  dollars  per  annum."     In  1886  a 

'  Lammon  v.  Giles,  13  Pac.  Rep.  Ct.  673 ;  Howes  v.  Davis,  4  Abb. 

417  (Sup.  Ct.  Washington  Teft-itory  Pr.  71. 

1887).     Cy.  Marr  v.  Littlewood,   2  "  Gardiner  v.  Tyler,  3  Keyes,  505 

Myl.  &  Cr.  458.  s.  o.,  2  Abb.  Ct.  of  App.  Dee.  247 

■2  Matter  of  Kellogg,  7  Paige,  265  ;  Baldwin  v.  Eazler,  34  N.  Y.  Super, 

Vanderheyden  ■».  Vanderheyden,  2  275. 

Paige,   287 ;  Matter  of  Roberts,   3  '  §  3320.     See  also  Code  of  Proc 

Johns.  Ch.  43;  Matter  of  Bank  of  §  244:  N.  Y.  Laws  of  1879  eh.  442 

Niagara,  6  Paige,  213 ;  2  N.  Y.  Rev.  Laws  of  1842,  ch.  3,  §  2  a. 

Stat.  470,  §  76.  « N.  Y.  Laws  of  1879,   ch.    442 

=5  Muller  V.  Pondir,  6  Lans.  481 ;  See  also  Laws  of  1842,  ch.  3,  §  2  a 
Bennett  v.  Cha?pin,  3  Sandf.  Super. 
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statute  in  relation  to  receivers  of  corporations  was  passed, 
whicli  authorizes  an  allowance  of  five  per  centum  for  the 
first  one  hundred  thousand  dollars  received  and  disbursed, 
and  two  and  one-half  per  centum  upon  sums  in  excess  of 
that  amount,  and  limits  the  receiver's  income  in  those  cases 
to  twelve  thousand  dollars  per  annum.' 

§  764.  The  Same  Subject  Continued. — In  construing  these 
provisions  of  the  statutes  it  has  been  held,  where  a  receiver 
of  an  insolvent  life  insurance  company  was  appointed  un- 
der the  act  of  1869,''  and  entered  upon  the  performance 
of  his  duties  prior  to  the  enactment  of  the  statute  of  1883," 
that  he  was  entitled  to  have  his  compensation  fixed  by  the 
superintendent  of  the  insurance  department,  as  provided 
by  the  act  under  which  he  had  been  appointed,  that  the  act 
of  1883  was  prospective  in  its  operation,  and  that,  in  con- 
sequence, it  did  not  apply  to  receivers  who  had  been  ap- 
pointed and  had  entered  upon  the  discharge  of  their  duties 
before  its  passage.*  So  also  the  commissions  of  a  receiver 
of  an  insolvent  corporation  are  to  be  determined  by  the 
law  in  force  at  the  time  of  the  appointment,  and  he  should 
not  be  allowed  his  percentage  upon  the  amount  of  the  lia- 
bility of  the  members  resulting  from   a  mere  assessment 

'N.  Y.  Laws  of  1886,  ch.  275,  §  attherateof  twelve  thousand  dollars 

2,  amending  Laws  of  1883,  ch.  378.  per  year,  provided  that  where  more 

The  provision  of  this  section  is  as  than  one  receiver  shall  be  appointed 

follows: — "  Every  receiver  shall  be  the  compensation  herein  provided 

allowed  to  receive,  as  compensation  shall  be  divided  between  such  re- 

for  his  services  as  such  receiver,  five  ceivers." 

per  centum  for  the  first  one  hundred  »  N.  Y.  Laws  of   1869,    ch.  902; 

thousand  dollars  received  and  paid  see  also  Laws    of   1853,   ch.   463; 

out,  and  two  and  a  half  per  contum  Laws  of  1880,  ch.  168,  §  8  a. 

on  all  sums  received  and  paid  out  in  ^lii.  Y.  Laws  of  1883,  ch.  378. 

excess  of  the  said  one  hundred  thou-  '♦People  v.  McCall,  94  N.  Y.,  587 

sand  dollars.     But  no  receiver  shall  (February,  1884).    In  the  Matter  of 

be  allowed  or  shall  receive,  from  the  Security  Life  Ins.  &  Annuity  Co. 

such percentagesor otherwise,  forhis  31    Hun,    36  (October,    1883),    the 

said  services  for  any  one  year,  any  commissions  of  such  officers  were 

greater  sum  or  compensation  than  held  to  be  regulated  by  §  3320  of  the 

twelve  thousand  dollars,  nor  for  any  Code, 
period  less  than  one  year,  more  than 
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imposed  by  him,  there  being  no  evidence  what  the  value  of 
these  assessments  were.'  In  a  recent  case  it  was  held  that 
the  act  of  1883  applied  only  to  receivers  of  corporations 
appointed  in  proceedings  in  insolvency,  and  that  a  receiver 
appointed  in  an  action  to  foreclose  a  mortgage  executed  by 
a  corporation,  is  not  entitled  to  the  fees  specified  in  that 
act,  but  that  his  commission  is  to  be  regulated  by  the  pro- 
vision of  the  Code.''  And  it  is  still  the  rule  in  New  York 
that,  in  determining  the  amount  of  the  commissions  to  be 
allowed  to  a  receiver,  the  manner  in  which  he  has  discharg- 
ed his  duties,  is  to  be  considered.^ 

§  765.  The  Rule  in  Various  Other  Jurisdictions. — In  South 
Carolina  the  compensation  of  receivers  is  regulated  by 
statute,  and,  in  a  leading  case,*  it  is  held  that  a  re- 
ceiver who  discharges  the  duties  assigned  to  him,  is  en- 
titled to  the  usual  commissions,  although,  in  the  particular 
instance  in  hand,  they  appear  to  be  more  than  a  reasona- 
ble compensation  for  the  services  rendered,  that  in  some 
instances  they  may  be  more  and  in  some  instances  less 
than  an  adequate  remuneration,  but  that  even  this,  is 
preferable  to  the  uncertainty  of  suffering  the  rate  of  com- 
pensation to  depend  upon  the  discretion  of  the  Master,  and 
that  it  is  not  a  ground  for  an  exception  to  the  general  rule, 
that  tlie  business  was  conducted  almost  entirely  by  over- 
seers and  factors,  inasmuch  as  the  receiver  incurred  the  re- 
sponsibility incident  to  these  sub-agencies.^  In  Tennessee 
the  commission  is  generally  five  per  centum,  as  in  the  case 
of   compensation   for  other   similar   services.®    In  Massa- 

'  People  V.  Mutual  Benefit  Associ-  York,  West  Shore  &  Buffalo  R.  R. 

ation,  39  Hun,  49  (1886).     In  this  Co.,  101  K  Y.,  478. 

case  it  is  held  that  the  commissions  ^  Matter  of  the  Commonwealth  Ins. 

are  to  be  regulated  by  §  3320  of  the  Co.  33  Hun,  78. 

Code.     The  Statute  of  1869  allowed  ^  Price  v.  White,  1  Bailey  Eq.  240. 

five    per  cent,  on    such    assets  as  *  Cf.  Massey  v.  Massey^  1  Cheves, 

might  come  into  the  receiver's  pos-  (part  II.)  159,  construing  the  Act  of 

session,  and  the  court  held  that  the  1826,  in  relation  to  the  corapensa- 

amount  of  the  assessment  could  not  tion  of  receivers  in  South  Carolina, 

be  treated  as  "  sums  received."  « Stretch  v.  Gowdey,  3  Tenn.  Ch. 

•^  United  States  Trust  Co.  v.  New  565.    But  see  Woodward   v.  Wil- 
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cliusetts  the  compensation  is  such  as  is  reasonable  for*  the 
services  rendered  by  a  person  competent  to  perform  the 
duty,  rather  than  any  fixed  commission/  and  ought  not  to 
be  calculated  upon  the  rate  of  profit  in  the  specific  busi- 
ness in  the  hands  of  the  receiver,  nor  in  reference  to  the 
especial  fitness  of  the  person  who  is  the  receiver  to  per- 
form the  service.''  And  this,  it  seems,  is  also  the  rule  in 
Rhode  Island,"  in  Maryland,"  and  in  Iowa." 

§  766.  Of  the  Mode  of  Calculating  the  Percentage  of  Com- 
missions.— The  statutes  usually  provide  that  a  certain  per- 
centage shall  be  allowed  as  compensation  for  receiving  and 
disbursing  the  trust  fund  ;  and  this  provision  is  held  to 
mean  that  the  full  commissions  are  allowable  only  for  the 
performance  of  the  two  acts  of  receiving  and  disbursing 
the  fund.  It  follows,  accordingly,  that  the  receiver  is  to  be 
allowed  half  commissions  for  doing  either  act,  and  this  is 
the  easier  method  of  computing  commissions  where  the 
accounts  are  complicated.®  But  a  receiver  is  not  entitled 
to  commissions  on  amounts  invested  or  reinvested,  because 
that  is  held  not  to  be  a  paying  out  within  the  meaning  of  the 
statute,  except  where  the  securities  are  finally  turned  over 
to  the  beneficiaries,  or  are  otherwise  applied  in  a  final  pay- 
ment on  account  of  the  estate."  And  where  a  receiver  is 
directed  by  the  court  to  deposit  moneys  collected  by  him 
with  a  certain  trust  company,  he  will  not  be  allowed  to  treat 
each  deposit  as  an  annual  rest,  and  to  credit  himself  with 
full  commissions  thereon.*     The  surrender  of  the  premium 

Hams,    11   Humph.   325 — where    it  hannock  Steam  Packet  Co.  4  Md. 

seems  to  have  been  held  that,  in  the  Ch.  310. 

absence     of    statutory    regulation,  ^  French  v  Gifford,  31  Iowa,  148. 

four  per  cent,  is  sufficient,  and  that  "  Matter  of  Bank  of  Niagara,   6 

a  receiver's  fees  cannot,  at  least  in  Paige,  213;  Howes  v.  Davis,  4  Abb. 

the  case  of  sale  of  lands,  exceed  in  Pr,  71 ;  Matter  of  Roberts,  3  Johns. 

all  $100.  Ch.  43. 

'  Jones  V.  Keene,  115  Mass.  170.  '  In    the    Matter    of    Kellogg,  7 

2  Grant  v.  Bryant,  101  Mass.  567.  Paige,  265— where  this  rule  is  laid 

•  ■*  Special  Bafik  Commissioners  ■».  down  in  the  case  of  a  guardian. 

Franklin  Institution  for  Savings,  11  » Bennett    v.   Chapin,     3    Sandf, 

R.  I.  557.  Super.  Ct.  673. 
^Abbott  V.  Baltimore   &  Rappa- 
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notes  of  an  insolvent  mutual  insurance  company,  upon  con- 
dition that  the  makers  pay  such  an  assessment  as  shall  be 
sufficient  to  satisfy  all  the  creditors  of  the  company,  is  to  be 
deemed,  so  far  as  the  receiver's  claim  to  commissions  is 
concerned,  as  so  much  money  received  and  paid  over,  and 
he  is  entitled  to  his  commissions  upon  the  real  value  there- 
of, but  only,  however,  upon  those  which  are  collectible.' 
And  where  a  receiver  of  an  insolvent  corporation,  after 
levying  an  assessment  upon  the  members,  tendered  his  res- 
ignation, it  was  held  that  he  could  not  be  allowed  commis- 
sions upon  the  assessments,  there  being  no  evidence  of  their 
value  or  that  they  had  any  value,  and  because  such  assess- 
ments are  not  "  sums  received"  within  the  meaning  of  the 
statute,  until  they  are  actually  paid  in."  So  also  where  all 
the  stock  in  a  corporation  was  owned  by  two  persons  who 
upon  being  unable  to  agree  in  the  management,  had  a  re- 
ceiver appointed,  and  an  order  was  obtained  empowering  the 
receiver  to  continue  the  business,  and  he,  thereupon,  made 
such  an  arrangement  with  the  stockholders  that  they  practi- 
cally conducted  their  affairs  as  before,  although  under  the 
supervision  of  the  receiver,  to  whom  reports  were  made,  it 
was  held  that  his  commissions  were  to  be  calculated  only  upon 
the  sums  actually  received  and  disbursed  by  him,  and  not 
upon  the  receipts  and  expenses  of  the  business.'  A  substituted 
receiver  is  entitled  only  to  commissions  upon  his  own  receipts 
and  payments,  and  not  upon  those  for  which  his  predeces- 
sor has  been  allowed  commissions,  since,  when  the  fund 
came  into  the  hands  of  the  first  receiver,  it  was  then  in  cus- 

'  Van  Buren  v.  Chenango  County  000,  and  the  Court  of  Appeals,  $1,- 

Mutual  Ins.  Co.  12  Barb.  671,676.  500.   The  actual  receipts  of  the  busi- 

It  is  to  be  observed  that  the  receiv-  ness  were  $173,998.26,  the  disburse- 

er  had  authority  to    collect  these  ments  $166,988.83.     At  the  time  of 

notes,  but  adopted  the  other  meth-  the  appointment  the  cash  and  prop- 

od  under  an  order  of  the  court.  erty  on  hand  amounted  to  between 

2  People  V.  Mutual  Benefit  Asso-  $63,000  and  $74,000,  the  debts  to 
elation,  39  Hun,  49.  between  $12,000  and  $15,000.    The 

3  In  the  Matter  of  the  Woven  capital  was  $40,000,  and  the  receiv- 
Tape  Skirt  Co.  85  N.  Y.  506.  The  er  had  handled  personally  in  all  only 
lower  court  allowed    the    receiver  about  $30,000. 

$7,775,  the  first  appellate  court,  $4,- 
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todia  legis,  and  tlie  second  receiver  succeeded  to  it  only  for 
the  purpose  of  disbursing  it.  This  seems  to  proceed  upon 
the  theory  that  it  is  the  service  or  duty  of  collecting  and 
gathering  together  the  fund  which  subjects  it  to  the  charge 
for  commissions,  and  not  the  accident  of  succeeding  to  its 
possession  after  it  has  been  gathered  together,  and,  besides, 
that  only  one  entire  commission  for  collecting  is  allowable 
without  reference  to  the  succession  of  receivers.'  In  the  case 
of  property  transferred  in  specie,  the  commission  will  be 
computed  upon  the  value  of  the  property,  and,  if  the  par- 
ties cannot  agree,  the  court  will  order  a  reference  to  ascer- 
tain and  report  upon  the  value  thereof.* 

§  767.  Of  the  Compensation  of  Receivers  of  Railways. — In 
jurisdictions  where  the  compensation  of  receivers  is  not 
regulated  by  statute,  the  courts  are,  in  general,  somewhat 
more  liberal  in  their  allowances  to  receivers  of  railways 
than  in  the  case  of  other  receiverships.  The  leading  case 
upon  this  point  is  Cowdrey  v.  Railroad  Company,'  wherein  it 
is  held  that  the  matter  of  the  allowance  to  the  receiver  for 
his  services  is  one  that  properly  belongs  to  the  Master's 
office  and  not  to  the  court,  and  that  the  receiver  is  entitled 
in  these  cases,  as  in  others,  only  to  a  reasonable  compensa- 
tion for  his  services.  To  this  point  the  court  said  : — "  In 
cases  of  moderate  amount  five  per  cent,  on  the  receipts  and 
disbursements  has  been  allowed.  .  .  .  But  where  the 
amounts  received  and  disbursed  are  large  it  is  not  usual  to 
allow  a  percentage,  but  to  fix  the  compensation  in  some 
other  manner.  In  one  case  it  is  true,  it  was  held  that  a  re- 
ceiver who  discharges  his  duty  is  entitled  to  the  usual 
commissions  although  they  appear  to  be  more  than  a  rea- 

'  Attorney-General  v.  Continental  ^gQ^nettr.  Chapin,  3Sandf.  Super. 

Life  Insurance  Company,  32  Hun,  Ch.  673,  s.  p.,  Matter  of  De  Peys- 

223.    But  see  Williamson  v.  Wilson,  ter,  4  Sandf.  Ch.  511. 

1  Bland,  Ch.  439— whore  there  is  a  » 1  Woods,  131 ,  141 ;  s.  o. ,  afflrm- 

dictum  to  the  effect  that,  if  the  com-  ed,  mh  nom.    Galveston  Railroad  v. 

missions  had  not  already  been  al-  Cowdrey,  11  Wall.  459. 
lowed,     the     substituted    receiver 
might  take  them, 
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sonable  compensation  for  tlie  services  rendered,  and  that 
it  was  no  ground  for  an  exception  to  the  general  rules  that 
the  business  was  conducted  almost  entirely  by  overseers 
and  factors,  inasmuch  as  the  receiver  had  incurred  the 
responsibility  incident  to  these  sub-agencies.'"  So  also, 
in  the  same  opinion,  it  is  said  that  "  it  would  hardly  be  a 
proper  rule  for  governing  this  case,  to  inquire  what  another 
even  competent  person  would  have  been  willing  to  do  the 
work  for.  The  receiver's  office  is  not  put  up  at  auction. 
His  compensation  is  not  fixed  upon  that  principle  at  all. 
The  Chancellor  selects  a  person  whom  he  regards  compe- 
tent and  trustworthy,  and  the  amount  of  compensation  is 
graduated  somewhat  by  the  duties  and  somewhat  by  the 
the  responsibilities  of  the  situation."  The  court  may, 
therefore,  properly  consider  the  qualifications  of  the  person 
appointed  receiver,  the  amount  of  time  which  a  proper  per- 
formance of  the  duties  of  the  position  will  require,  and  the 
manner  in  which  the  service  is  performed."  And  where  a  re- 
ceiver is  appointed  in  two  cases,  one  of  which  is  removed 
to  the  United  States  court  which,  thereafter,  determines  his 
compensation  and  directs  him  to  pay  the  balance  into 
court,  a  subsequent  allowance  made  by  the  State  court  will 
not  attach  to  that  balance,  the  parties  to  the  one  suit  not 
having  been  heard  in  the  other.'' 

§  768.  Of  the  Rule  where  the  Receiver  Acts  in  Two  Capac- 
ities.— As  a  general  rule  it  may  be  stated  that,  where  a  re- 
ceiver acts  in  more  than  one  capacity  in  dealing  with  the 
fund  or  property  in  his  hands,  if  he  be  allowed  compensa- 
tion for  his  services  in  one  capacity,  his  compensation  in  the 
other  must  be  nominal,  or  may  be  wholly  disallowed.  Thus, 
where  a  receiver  of  partnership  property  sold  the  business  to 
a  new  firm,  agreeing  to  conduct  the  business  of  the  new  firm 
for  $200  per  month,  and  such  new  firm  furnished  his  bond 
and  paid  his  traveling  expenses,  and  all  he  had  to  do  as  re- 

1  Citing  Price  «.  White,  1  Bailey        ^  jyxcArthur  ®.  Montclalr  Ry.  Co., 
Eq.  240,  and  the  note  to  Daniells'     27  N.  J.  Eq.  77. 
Chan.  Prac.  1435.  '  In  re  Hinckley,  3  Fed.  Rep.  556. 
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ceiver  was  to  collect  tlie  debts  due  to  the  old  firm,  wliicli  lie 
did  while  traveling  for  the  new  firm,  it  was  held  that  $50  per 
month  was  sufficient  compensation  for  such  services,  and 
that  an  allowance  of  $2,400  for  eight  months  was  exces- 
sive.' And  where  receivers  were  appointed  to  take  pos- 
session of  certain  property  in  the  place  of  the  executors  un- 
der a  will,  and  they  acted  jointly  with  one  of  the  executors, 
they  were  allowed  only  the  compensation  usually  allowed 
to  executors.^  And  where  a  Master  in  Chancery  acts  as 
receiver,  he  is  entitled  only  to  the  compensation  of  a  re- 
ceiver, his  character  as  such  being  entirely  distinct.''  It 
has  already  been  shown  to  be  contrary  to  the  policy  of  the 
law  to  allow  a  party  interested  in  the  fund  or  property  any 
compensation  where  he  is  appointed  receiver." 

§  769.  Of  Additional  Compensation. — It  is  a  general  rule 
that  the  regular  allowances  made  to  a  receiver  for  his  ser- 
vices must  be  held  sufficient  to  compensate  him  for  all  the 
labor  which  he  performs  in  connection  with  the  receiver- 
ship, and,  hence,  that  he  is  not  entitled  to  anything  in  ad- 
dition thereto."  Thus,  where  a  receiver  was  appointed  of 
the  estate  of  a  minor,  and  he  attended  to  a  survey  of  the 
realty,  and  then  petitioned  the  court  for  an  extra  allow- 
ance upon  the  ground  that  by  his  exertions  the  estate  had 
been  considerably  increased,  the  court  said : — "  This  has 
been  entirely  a  voluntary  act,  there  was  no  order  for  the  re- 
ceiver to  attend  on  the  survey  ;  he  did  not  pay  the  expenses 
attending  it ;  they  were  paid  out  of  the  minor's  estate,  and 
I  do  not  see  how  I  can  allow  him  anything  for  his  extra- 
ordinary trouble.""     Nor  will  the  receiver  be  allowed  a  per 

'  Martin  v.  Martin,  12  Pac.  Rep.  ^  Arthur  v.  Master.  1  Harper  Ch. 

284  (Sup.  Ct.  Oregon,  1886).     This  (S.  C.)47. 

case  should  also  bo  consulted  as  au-  '•As  to  mortgagees  as  receivers,  see 

thority  upon  the  question  of  pro-  §  CAS,  supra ;  as  to  partners  in  that 

cedure  under  the  Oregon  statutes,  capacity,  see  §  583,  8v,pra,  and  cf. 

upon  the  application  of  a  receiver  Berry -y.  Jones,  11  Ileisk.  206. 

for  compensation.  ^  Hynes  v.  McDormott,  3  N.  Y. 

2  Holcombe  v.  Executors  of  Hoi-  State  Rep.  582,  585  (Com.  Pleas, 

combe,  13  N.  J.  Eq.  417.  1886). 
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diem  compensation  for  particular  services,  the  commissions 
upon  moneys  received  and  paid  out  being  in  satisfaction  of 
all  personal  services  by  the  receiver,  except  such  taxable  costs 
as  are  allowed  to  attorneys  and  solicitors  by  the  fee  bill,  if  he 
act  in  that  capacity  ;'  and  no  allowance  will  be  made  for  ser- 
vices or  expenses  incurred  by  the  receiver  in  going,  with- 
out authority  of  the  court,  to  foreign  countries  to  recover 
money  belonging  to  the  estate,  even  though  approved  by 
some  of  the  parties."  But  where  a  receiver  of  a  railroad, 
in  addition  to  his  duties  as  receiver,  acted  as  superintend- 
ent and  attorney,  the  court  made  him  an  allowance  inas- 
much as  he  had  thereby  saved  a  considerable  outlay.' 

§  770.  Of  Compensation  for  Services  as  Counsel. — The  rule  as 
to  allowing  a  receiver  compensation,  in  addition  to  his  reg- 
ular commissions,  for  legal  services  rendered  by  himself,  was 
thus  declared  by  Chancellor  Walworth* : — "  The  receiver  was 
not  entitled  to  charge  for  extra  counsel  fees  to  himself,  in 
addition  to  the  legal  taxable  costs  in  suits  prosecuted  or 
defended  by  him  as  attorney  or  solicitor ;  nor  was  he  enti- 
tled to  any  allowance  in  the  character  of  counsel  for  him- 
self or  his  co-receiver,  in  relation  to  any  other  matter. 
The  employment  of  counsel  and  the  payment  of  a  proper 
allowance  for  such  services,  when  necessary,  require  the  ex- 
ercise of  a  sound  discretion  on  the  part  of  the  receivers  or 
the  trustee  of  the  fund  out  of  which  such  services  are  to 
be  paid.  It  would,  therefore,  be  as  unsafe  to  allow  a  re- 
ceiver or  other  trustee  to  contract  with  and  pay  himself  for 
such  extra  services,  as  it  would  be  to  allow  him  to  become 
the  purchaser  of  the  trust  property  which  it  is  his  duty  to 
sell  to  the  best  advantage  for  the  benefit  of  the  estate.  If 
he  employs  third  persons  as  counsel,  and  where  he  has  no 
interest  in  employing  and  paying  them  for  services  which 

'  In  the  matter  of  The  Bank  of  ^  Farmers'  Loan  &  Trust  Co.  v. 

Niagara,  6  Paige,  213,  216,  citing  Central  R.  R.  Co..  8  Fed.  Rep.  60. 

Vanderheyden  V.  Vanderheyden,   2  •*  Matter  of  the  Bank  of  Niagara,  6 

Id.  287.  Paige,  213. 

^ Malcolms.  O'Callaghan,  3  Myl. 
&  Cr.  52. 
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are  not  absolutely  necessary,  there  is  comparatively  little 
danger  tliat  the  estate  entrusted  to  his  Cc*re  will  be  charged 
with  counsel  fees  which  might  safely  have  been  dispensed 
with.  No  allowance  for  extra  counsel  fees  to  himself  can, 
therefore,  be  made  to  a  receiver,  or  other  trustee,  upon  the 
settlement  of'his  accounts."  Nor  will  counsel  fees  be  allowed 
for  services  rendered  by  the  receiver,  before  his  appointment, 
to  an  administrator  who  was  one  of  the  parties  to  the  pro- 
ceeding in  which  the  appointment  was  made.  Such  a  fee 
is  not  a  proper  charge  upon  the  fund  in  his  hands  as  re- 
ceiver, but,  if  otherwise  proper,  it  might  be  allowed  to  the 
administrator  upon  his  accounting  in  the  probate  court.'  In 
Tennessee,  it  has  been  held,  where  a  receiver  of  an  extinct 
corporation  appointed  by  act  of  the  Legislature  with  a  fixed 
compensation,  performed  legal  services  in  the  execution  of 
his  duties  as  such  receiver,  that  the  Legislature  had  the 
power  to  provide,  by  a  subsequent  act,  for  an  adequate  re- 
muneration for  those  services,  even  though  they  were  per- 
formed before  the  statute  was  passed.'' 

§  771.  Of  the  Liability  for  the  Compensation  of  the  Receiver. — 
The  great  underlying  rule  is  that  the  compensation  of  a  re- 
ceiver is  a  charge  upon  the  funds  which  may  come  into  his 
hands. ^  Thus,  where  a  receiver  of  an  insolvent  partnership 
was  appointed  in  a  suit  by  an  attaching  creditor  to  set 
aside  certain  conveyances  as  fraudulent,  the  receiver  was 
paid  out  of  the  fund  notwithstanding  that  the  suit  failed.* 

'Battaile  v.  Fisher,  36  Miss.  321.  sack,  61  How.  Pr.  498;  Courand  ©. 

**  State  «.  Butler,  15  Lea.  (Tenn.)  Haniner,  9  Beav.  3;   Attorney-Gen- 

113.     The  court,  in  this  case,  recog-  eral  v.  Lewis,  8  Id.  179. 
nized  fully  the  rule  that  ordinarily        *  Jaffray  v.  Raab,  33  Northwestern 

the  receiver  is  not  entitled  to  com-  Rep.  337.     The  reasons  given  were 

pensation  for  legal  services  rendered  that  the  receiver  was  appointed  by 

by  himself.  the  consent  of  the  parties,  that  the 

3  Jaffray  d.  Raab,  33  Northwestern  case  was  a  proper  one  for  a  receiver 

Rep.  337;  Seligman  v.   Saussy,  60  owing  to  the  conflicting  claims  of 

Ga.    20 ;     Radford  v.    Folsom,   55  creditors  irrespective  of  the  partic- 

lowa,  276;  Hutchinson  v.  Hampton,  ular  suit,  and  that  the  appointment 

1  Montana,  39 ;  Beckwithv.  Carroll,  was  not  attended  with  any  addition- 

56  Ala.  12  ;    Hopfensack  «.  Hopfen-  al  expense. 
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Inasmuch  as  the  receiver  is  an  officer  of  the  court  and  as 
such  takes  possession  of  the  property  the  right  to  which 
is  involved  in  dispute,  and  holds  it  by  order  of  the  court, 
for  the  benefit  of  the  party  who  shall  ultimately  be  found 
to  be  entitled  to  it,  his  compensation  cannot  be  made  to 
depend  on  the  result  of  the  litigation,  but  he  is  entitled  to 
have  his  fees  paid  out  of  the  funds  in  his  hands,  no  matter 
to  which  of  the  parties  to  the  action  possession  be  finally 
adjudged.'  And  where  an  insurance  company  went  into 
liquidation  upon  effecting  a  reinsurance,  and  assigned  certain 
bonds  for  the  protection  of  sureties  upon  the  indemnity 
bond  given  by  it  to  the  company  with  which  it  reinsured, 
under  an  agreement  that,  at  the  termination  of  the  liability 
of  the  sureties,  the  bonds  should  be  apportioned  among  the 
stockholders  of  the  dissolved  company,  the  receiver  of  the 
reinsuring  company  which  had  become  insolvent,  was  held 
entitled  to  resort  to  the  bonds  distributed  under  the  agree- 
ment, only  to  the  extent  necessary  to  pay  the  debts  and  rea- 
sonable costs  of  the  receivership."  The  party  to  whom  the 
property  is  finally  awarded,  takes  it  subject  to  these  charges.' 
But  it  may  sometimes  happen  that  a  direct  liability  is  im- 
posed upon  the  parties  to  the  action,  or  upon  some  of  them, 
for  the  remuneration  of  the  receiver.  This  may  result  from 
the  irregularity  of  the  appointment,  or  from  the  insuf- 
ficiency of  the  fund,  or  out  of  the  agreement  between  the 
parties.  Thus,  where  one  having  been  appointed  receiver 
of  an  insolvent  corporation,  entered  regularly  upon  the  dis- 
charge of  his  duties,  and  his  appointment  was  subsequently 
vacated,  the  parties  stipulating  that  he  should  be  protected 
and  agreeing  that,  upon  his  removal,  his  commissions  should 
be  fixed  by  a  reference,  and  one  of  the  parties,  in  consider- 
ation of  certain  premises  contained  in  the  agreement,  agreed 
to  pay  the  commission,  such  party  became  thereby  per- 

'Hopfensack  v.  Hopfensack,  61  ^  Hopfensack  v.  Hopfensack,  61 
How.  Pr.  498.  See  also  §  773,  How.  Pr.  498 ;  Beckwith  v.  Carroll, 
infra.  56  Ala.  12. 

2  Heman  «.  Britton,  88  Mo.  549 ; 
8.  0.,  5  West.  Rep.  330. 
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sonally  liable  and  could  not  object  to  the  amount  of  the 
commissions  when  they  were  fixed.' 

§  772.  The  Same  Subject  Continued. — And  where,  under  the 
same  instrument,  two  distinct  tracts  of  land  were  leased  for 
a  term  of  years  at  a  fixed  rental  per  acre,  the  lessors  cove- 
nanting for  quiet  possession,  and  the  title  to  one  of  the 
tracts  was  in  litigation — a  fact  which  was  known  to  the  les- 
sees— and,  the  suit  resulting  adversely  to  the  lessors,  the  les- 
sees abandoned  the  lands  and  thereby  rescinded  the  con- 
tract contrary  to  the  wish  of  the  lessors,  and,  thereafter,  the 
lessors  filed  a  bill  seeking  to  recover,  inter  alia,  the  rents 
due  under  the  lease,  and  had  a  receiver  appointed,  it  was 
held  that  the  compensation  of  the  receiver  should  be  paid 
out  of  the  rents  collected  by  him,  and  that  the  defendants 
should  be  credited  with  these  rents  less  the  receiver's 
commission.'^  And  where  a  receiver  was  appointed  at  the 
instance  and  for  the  benefit  of  the  second  mortgage  bond- 
holders of  a  railroad,  they  were  required  to  provide  for 
the  payment  of  the  receiver,  the  fund  arising  from  the  sale 
of  the  property  not  being  sufficient  to  afford  an  adequate 
compensation.^  So  also,  where  the  receiver  and  manager 
of  a  business  desired  to  advance  money  of  his  own  for  the 
purposes  of  the  business,  it  was  held,  in  an  English  case, 
that  he  might,  before  doing  so,  apply  to  the  court,  which,  if 
it  authorized  him  to  make  the  advances  proposed,  might  also 
allow  him  interest  and  give  him  a  charge  upon  the  assets 
for  the  advances  and  interest,  and  that,  if  he  made  the 
advance  without  such  authority  he  would  still  be  entitled 
to  indemnity  out  of  the  assets,  but  could  not  obtain  a  per- 

'  Kelrsy  v.  Sargent,  2  N.  Y.  State  (Tenn.)  1.  The  court  held  that  the 
Rep.  6G9  (Sup.  Ct.  1886).  See  also  lessees  were  not  warranted  in  re- 
8.  o.,  40  Hun,  150,  663,  Such  an  scinding  the  contract  and  abandon- 
agreement  being  made  in  the  action  ing  the  premises,  but  that  they 
in  which  the  reference  was  ordered  were  liable  for  the  rents, 
may  be  enforced  in  the  same  action  ^Tome  v.  King,  64  Md.  166.  The 
and  a  separate  action  need  not  be  first  mortgage  bondholders  were 
brought.  held  not  liable  for  any  part  of  the 

'  Hayes    v.    Ferguson,    15    Lea,  expenses.     Cf.  §  762,  mpra. 
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sonal  order  against  the  trustees  for  payment.'  "Where  the 
appointment  is  made  for  the  benefit  of  all,  the  expenses 
should  be  shared  by  all.'  It  has  been  held  in  New  York, 
where  the  receiver  of  a  life  insurance  company  was  enti- 
tled to  have  his  compensation  fixed  by  the  superintendent 
of  the  insurance  department,  that  he  might  have  a  manda- 
mus to  compel  the  superintendent  to  determine  the  amount 
thereof.^  So  also  it  has  already  been  shown  that,  where  a 
stipulation  in  the  cause  imposes  a  personal  liability  on  some 
of  the  parties,  it  may  be  enforced  in  the  same  action,  and  that 
there  need  not  be  on  that  account  a  resort  to  an  independ- 
ent proceeding.*  And  it  is  error  to  allow  a  judgment  against 
the  parties  to  the  cause  for  the  receiver's  compensation, 
upon  a  motion  therefor,  the  proper  procedure  being  to  have 
the  compensation  allowed,  taxed  as  costs  and  charged  upon 
the  fund  in  his  hands." 

§  773.  The  Rule  Where  the  Appointment  is  Vacated  or  Was 
Irregular. — The  rule  that  the  compensation  of  a  receiver  is  a 
charge  upon  the  fund  in  his  hands,  has  been  held  not  to 
apply,  without  qualification,  to  the  case  where  the  appoint- 
ment was  irregularly  made  and  is  vacated.  Thus,  where  an 
order  appointing  a  receiver  of  a  savings  institution  was  va- 
cated and  the  receiver  ordered  to  deliver  up  the  assets 
thereof  which  had  come  into  his  hands,  the  court  refused 
to  allow  him  more  than  a  reasonable  compensation,  say- 
ing : — "  It  is  insisted  by  plaintiff's  counsel  that  the  compen- 
sation of  the  receiver  should  be  paid  out  of  the  fund  of 
which  he  had  the  custody  and  charge,  and  that  he  should 
be  permitted  to  retain  the  same  therefrom.  Numerous  cases 
have  been  cited  to  show  that  such  is  the  uniform  practice. 
Upon  examination  of  these  cases,  it  will  be  found  that,  in 
every  case,  there  was  no  question  made  as  to  the  legality  or 
propriety  of  the  appointment  of  the  receiver,  and  that  in 
each  case  the  receiver  closed  up  the  business  and  settled  his 

1  Re  Bushell,  L.  R.  23  Ch.  D.  75.  "  Kelsey  ®.  Sargent,  2  N.  Y.  State 

2  Johnson  «.   Garrett,    23    Minn.  Rep.  669,  8.  o.,  40  Hun,  150,663. 
565.  5  Hutchinson  «.  Hampton,  1  Mon- 

3  People  «.  McCall,  94  N.  Y.  587.  tana,  39. 
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accounts  in  pursuance  of  his  appointment.  The  receivership 
in  each  case  was  for  the  benefit  of  those  interested  in  the 
fund,  and  he  was  paid  therefrom,  which  is  only  another 
method  of  apportioning  the  costs  upon  those  entitled  to  the 
fund.  .  .  .  We  think  it  would  be  an  unjust  and  inequit- 
able rule,  if  in  all  cases  the  receiver  should  be  entitled  to 
his  compensation  out  of  the  fund  in  his  hands,  without  ref- 
erence to  the  legality  of  his  appointment.  ...  In  view 
of  all  the  facts  and  circumstances,  we  order  that,  in  addi- 
tion to  the  other  costs  and  expenses  allowed,  including 
clerk-hire,  rent,  taxes,  etc.,  to  the  receiver  out  of  the  fund, 
as  shown  by  the  report  of  the  referee,  said  fund  be  charged 
with  one-third  of  the  compensation  herein  allowed  to  the 
receiver,  and  that  the  other  two-thirds  be  adjudged  against 
the  plaintiff.'"  "Where  a  receiver  took  into  his  possession 
certain  property,  supposing  it  to  be  part  of  the  fund  of  which 
he  was  appointed  receiver,  but  which  was  subsequently  ad- 
judged to  belong  to  third  parties,  and  every  act  which  had 
been  done  by  the  receiver  with  reference  to  the  property, 
had  been  done  against  their  protest  and  had  tended  to  de- 
feat their  rights,  the  real  owners  could  not  be  compelled  to 
pay  or  contribute  anything  to  the  payment  of  the  costs  in- 
curred, but  the  receiver  was  compelled  to  look  for  his  com- 
pensation to  the  party  at  whose  instance  he  was  appointed." 
And  where  a  company  was  enjoined  from  prosecuting  its  busi- 
ness, a  receiver  being  appointed  to  take  charge  of  its  prop- 
erty, and  the  injunction  was  thereafter  dissolved,  the  cause 
dismissed  and  the  receiver  ordered  to  restore  to  the  defen- 
dant company  all  of  its  property,  together  with  the  profits 

'  French  v.  Gifford,  31  Iowa,  148,  by  order  to  show  cause  within  a  cer- 
430.  See  Hopfensack  v.  Hopfen-  tain  time,  or  if  the  defendant  gave 
sack,  61  How.  Pr.  498.  In  a  New  security,  the  funds  were  to  be  im- 
York  case  whore  a  receiver 'was  er-  mediately  restored  to  the  defendant, 
roneously  appointed  upon  an  ex  parte  In  this  case  no  compensation  was  al- 
application,  the  court,  on  appeal,  lowed.  Verplanck  v.  Mercantile  In- 
directed  him  to  pay  into  court  all  surance  Co.,  2  Paige,  438. 
the  property  which  came  into  his  ^  Howe  &  Co.  v.  Jones,  66  Iowa, 
hands,  and  directed  that,  if  the  com-  156;  s.  o.,  33  Northwestern  Rep. 
plainants  did  not  amend  and  proceed  376. 
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derived  therefrom,  with  costs  to  the  defendant,  it  was  held 
that  the  compensation  of  the  receiver  was  taxable  as  costs 
against  the  plaintiif,  the  appointment  of  the  receiver  having 
been  made  at  his  instance  and  upon  his  motion,  and  the 
whole  litigation  having  been  wrongful.'  It  appears  in  New 
York,  that,  if  the  receiver  resign  or  be  subsequently  remov- 
ed, the  allowance  of  his  commissions  is  not  discretionary  ex- 
cept so  far  as  the  provision  of  the  Code  limits  the  maxi- 
mum rate  of  percentage  f  but  in  case  of  misconduct  the 
court  may  still  exercise  its  equitable  jurisdiction  to  punish 
the  delinquency  by  the  imposition  of  a  penalty. 

§  774.  Of  Appeals  from  the  Settlement  of  the  Receiver's 
Compensation. — It  is  well  settled  that  an  order  granting  or  re- 
fusing an  allowance  to  a  receiver  for  his  services  is  appeala- 
ble, both  upon  the  part  of  the  receiver  and  of  the  parties  to 
the  cause.  The  courts  have  frequently  passed  upon  the  ques- 
tions raised  by  such  an  appeal  without  having  been  called 
upon  to  consider  the  abstract  right  of  appeal,  and  the  cases 
cited  in  this  chapter  are,  it  may  be  supposed,  sufficient  evi- 
dence of  the  existence  thereof.^  It  is,  however,  a  general  rule 
that,  in  the  event  of  such  an  appeal,  the  appellate  court  will 
attach  the  greatest  weight  to  the  judgment  of  the  lower  court, 
upon  the  theory  that  the  facts  were  the  more  fully  present- 
ed to  the  inferior  tribunal."  Where  the  receiver's  compen- 
sation is  determined  by  a  jury,  and  he  moves  for  a  new  trial 
upon  the  ground  of  alleged  error  in  the  charge,  the  court 

'  City  of  St.   Louis  v.   St.  Louis  966 ;   Herndon  v.   Hurter,  19   Fla. 

Gas  Light  Co.,  11  Mo.  App.  237.  397. 

Subsequently  in  the  same  case  it  "jjinckley  «.   Railroad   Co.,   100 

was  held  that  the  fees  paid  by  the  U.  S.  153— where  the  court  said  :— 

receiver  to  his  counsel  were  part  of  "  We  do  not  see  that  the  economical 

the  costs  of  administration  to  be  administration  of  insolvent  compa- 

paid  out  of  the  trust  fund,  and,  that  nies  will  be  promoted,  or  that  justice 

they  were  not  taxable  as  costs,    s.  requires  a  higher  standard  compon- 

c,  11  Mo.  App.  243,  and  87  Mo.  224.  sation  than  that  these  [i.  e.  Circuit] 

2  People  V.  Mutual  Benefit  Asso-  courts  generally  give,  to  whose  dis- 

ciation,    39    Hun,    49;    Matter   of  cretion  the  subject  must  be  largely ' 

Commonwealth  Fire  Ins.    Co.,   32  remitted."    s.  p.,  Morgan  v.  Har- 

Hun,  78.  dee,  71  Ga.  736. 


Magee  ■».  Cowperthwaite,  10  Ala. 
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will  consider  the  questions  thus  raised  just  as  it  would  any 
other  question  that  had  been  submitted  to  the  jury.  Thus, 
in  such  a  case  the  court  said  that  the  charge  "must  be 
considered  as  a  whole,  and  so  considered,  it  submitted 
the  question  fairly  to  the  jury,  'whether  under  the  evi- 
dence the  amount  allowed  the  receiver  by  the  Master  was  a 
reasonable  and  fair  compensation  for  the  services  rendered 
by  him  as  receiver ;'  and  the  jury  were  instructed,  if  they 
found  the  amount  insufficient  for  that  purpose,  to  sustain 
the  exceptions,  and  state  in  their  verdict  what  amount  the 
receiver  was  entitled  to  for  his  services.  This  the  jury  did. 
There  is  evidence  to  sustain  their  verdict,  and  the  court 
below  having  refused  a  new  trial,  and  there  being  no  error 
of  law,  under  the  rule  so  often  laid  down  by  this  court,  we 
affirm  the  judgment.'"  As  a  question  of  practice,  it  has 
been  held  that,  where  the  court  had  granted  an  order  mak- 
ing an  allowance  to  the  receiver,  by  agreement  of  the  par- 
ties, but  no  appeal  was  taken  from  the  order,  and  after  the 
lapse  of  several  months,  one  of  the  parties  moved  to  set 
aside  and  vacate  the  order,  that  motion  being  overruled, 
the  remedy  of  the  party  is  to  appeal  from  the  order  mak- 
ing the  allowance,  if  that  can  be  done  within  the  prescribed 
period,  because  no  appeal  will  lie  from  the  order  overruling 
the  motion  to  vacate.' 

1  Wilkins  v.    The    Georgia   Iron        ^  Russell  v.  First  National  Bank, 
Works,  74  Ga.  532, 533.  65  Iowa,  243. 
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tliemselves,  is  to  be  drawn  between  the  removal  and  the 
discharge  of  a  receiver.  The  discharge  of  the  receiver  is, 
in  general,  the  termination  of  the  receivership,  while 
the  removal  of  the  receiver,  upon  his  own  motion  or  for 
cause,  and  the  substitution  of  another  person  or  persons  in 
his  stead,  is  a  proceeding  not  inconsistent  with  the  contin- 
uance of  the  receivership.  The  rules  of  law,  however, 
which  regulate  the  removal  of  a  receiver  are,  in  general, 
applicable  to  the  case  of  his  discharge.  A  receiver  is  re- 
moved when  it  is  made  to  appear  that  the  interests  of  the 
parties  concerned  require  it,  and  a  receiver  is  discharged 
when  the  objects  sought  to  be  attained  by  his  appointment 
have  been  accomplished.  In  the  one  case  the  property  in 
litigation  continues  in  the  possession  of  the  court,  subject 
to  the  final  decree,  while  in  the  other  case  it  passes  pur- 
suant to  the  decree  to  the  party  entitled.'  The  power  of 
removal  being  incident  to  the  power  of  appointment,  the 
court  whose  officer  the  receiver  is,  may,  in  a  proper  case, 
direct  his  removal,  and  may  impose  such  conditions  in 
connection  therewith  as  seem  just.^  The  court  is  not  lim- 
ited in  respect  of  time  in  the  matter  of  the  removal  of 
the  receiver,  but  may  act  thereon  whenever  it  seems  proper 
and  ast  any  stage  of  the  litigation.^  Thus,  where  the  re- 
ceiver's security  is  insufficient,  the  court  may  remove  him 
summarily  and  direct  the  delivery  of  all  the  assets  to  his 
successor,  if  he  neglect  or  refuse  to  procure  additional 
sureties."  So  also,  where  it  subsequently  appears  that  the 
appointment  of  the  receiver  was  improvidently  made,  the 
court  may  unquestionably  vacate  the  appointment,  and  thus 
remove  the  receiver  f  and  that  too,  even  where  the  plaintiff's 
action  has  been  dismissed  and   there   is  pending   a  mo- 

'  Ex  parte  Brown,  15  S.  C.  518.         v.   New  York    Consolidated    Stage 

2  Shackelford's  Adm'r  v.  Shackel-     Co. ,  28  How.  Pr.  481 ;     8.  o. ,  18 
ford,  32  Gratt.  481  ;    Ferry  v.  Bank     Abb.  Pr.  435. 

of  Central  New  York,  15  How.  Pr.  ■*  Shackelford's  Adm'r®.  Shackel- 

445,  458.  ford,  32  Gratt.  481. 

3  l7i  re  Colvin,   3  Md.  Ch.  300 ;  ^  Copper  Hill  Mining  Co.  v.  Spen- 
Crawford  v.  Ross,  39  Ga.  44;  Siney  cer,  25  Cal.  11,  16. 
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tion  for  a  new  trial.'  But  the  court  may  properly  require, 
as  a  condition  precedent  to  an  order  vacating  the  appoint- 
ment, that  the  receiver's  expenses  and  compensation  bo 
provided  for  by  the  moving  party.* 

§  776.  The  Power  to  Remove  is  Discretionary. — Inasmuch  as 
.the  power  of  a  Court  of  Chancery  to  remove  a  receiver  for 
cause  is  a  matter  which  rests  peculiarly  in  the  sound  dis- 
cretion of  the  court,  it  is  to  be  noted  that  the  exercise  of  it 
will  depend  essentially  upon  the  circumstances  of  each  par- 
ticular case,  and  upon  the  duty  of  the  court  to  secure,  as  far 
as  practicable,  the  rights  of  all  the  parties  concerned  in  the 
protection  and  distribution  of  the  fund.^  Thus,  courts  of 
equity  will  protect  the  interests  of  the  minority  holders  of 
the  mortgage  bonds  of  a  railroad  company  as  against  the 
majority,  and  will  remove  receivers  appointed  at  the  insti- 
gation of  the  majority,  where  it  appears  that  such  receivers 
are  incompetent  and  that  part  of  them  have  interests  in  oth- 
er corporations  adverse  to  the  interests  of  the  minority 
mortgagees,  and  are  using  their  influence  and  powers  as  re- 

1  Copper  Hill  Mining  Co.  v.  Spen-  nolly  v.  Kretz,  78  N.  Y.  620 ;  Wet- 
cer,  25  Cal.  11,  16.  ter  «.  Schlieper,  7  Abb.  Pr.  92.     In 

2  McCarthy  v.  Peake,  9  Abb.  Pr.  New  York  the  appellate  branch  of 
164.  In  this  case  there  were  two  the  lower  courts  has  power  to  review 
actions  between  the  same  parties  the  question  of  the  validity  of  the 
and  in  reference  to  the  same  prop-  grounds  of  the  appointment,  but  the 
erty,  pending  at  the  same  time  in  Court  of  Appeals  has  not.  Connelly 
different  courts,  and  the  motion  to  «.  Kretz,  78  N.  Y.  620 ;  Dollard  r. 
stay  proceedings  and  to  vacate  the  Taylor,  33N.Y.  Super.  Ct.  496.  But 
order  of  appointment  in  the  later  where  the  judge  to  whom  applica- 
suit  was  granted  upon  the  condition  tion  is  made  to  approve  the  sureties 
stated  in  the  text.  and  thus  to  consummate  the  ap- 

=5  First  National  Bank  of  Detroit  pointment,  revokes  the  appohitment 

V.  E.  T.  Barnum  Wire  &  Iron  Works  and  substitutes  another  person  as 

58  Mich.  315  ;   s.  o.,  27  North  West,  receiver,  his  order  is  not  appealable. 

Rep.  657 ;  Copper  Hill  Mining  Co.  Siney  v.   New  York    Consolidated 

V.  Spencer,  25  Cal.  11,  16  ;  Bayly  v.  Stage  Co.,  28  How.  Pr.  481 ;   8.  c, 

Gaines,    2  South    East.   Rep.    739  18  Abb.  Pr.  435.     Cf.  Milwaukee  & 

(Va.,  1887);  Lottimer  v.  Lord,  4  E.  Minnesota  R.  R.  Co.  t,  Soutter,  2 

D.  Smith,  183;  Siney-.  New  York  Wall.    510;     Koontz   v.    Northern 

Consolidated  Stage  Co.,  18  Abb.  Pr.  Bank,  16  Wall.  196,  202. 

435;  s.o.,28  How.  Pr.  481  ;   Con- 
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ceivers  to  promote  their  own  individual  interests  at  the  ex- 
pense of  the  railroad.'  But  an  application  for  the  removal 
of  a  receiver  of  corporate  property  made  by  certain  of  the 
stockholders,  where  it  appears  that  the  majority  of  the  di- 
rectors are  in  active  sympathy  and  willing  to  co-operate 
with  them,  will  be  denied,  upon  the  ground  that  the  corpo- 
ration by  its  directors  is,  under  such  circumstances,  the 
proper  party  complainant.'* 

§  777.  Of  the  Practice  Herein. — All  proceedings  which  di- 
rectly affect  the  receivership  ought  regularly  to  be  com- 
menced in  the  same  suit  and  before  same  court  in  which  the 
appointment  of  the  receiver  was  made.  Accordingly,  in  a 
recent  case,  it  was  held  a  proceeding  to  remove  or  suspend 
a  receiver  must  be  commenced  by  motion  in  the  suit  in 
which  he  was  appointed.^  And  in  a  proceeding  to  substi- 
tute a  new  receiver,  founded  upon  the  pleadings  and  pro- 
ceedings in  the  action,  the  regularity  of  the  original  order 
appointing  the  receiver  and  of  the  proceedings  generally  in 
that  suit,  cannot  be  attacked  collaterally."  But  where  a  re- 
ceiver was  appointed  without  the  knowledge  or  consent  of 
the  defendant's  counsel  although  he  was  present  in  court 
for  the  purpose  of  opposing  the  motion,  and  the  defendant 
thereafter  moved  to  vacate  the  appointment,  the  court  held 
his  position  to  be  the  same  as  though  he  were  opposing  the 
original  motion.^ 

1  Atkins  «.  Wabash,  St.  Louis,  that  the  defendant  attacked  the 
Pacific  Ry.  Co.,  29  Fed.  Rep.  161;  whole  proceeding  as  illegal  and 
8.  c,  8uh  nom.,  Central  Trust  Co.  «.  void.  This  defense  the  court  refused 
Wabash,  St,  Louis  &  Pacific  Ry.  Co.  to  allow,  on  the  ground  of  surprise, 
1  Ry.  &  Corp.  L.  J.  12.  but  the  motion  was  granted  without 

2  Fifth  National  Bank  of  Pitts-  prejudice  to  the  right  of  the  defend- 
burgh  V.  Pittsburgh  &  Castle  Shan-  ant  to  set  the  whole  proceeding 
non  R.  R.  Co.,  1  Fed.  Rep.  190.  aside  as  irregular. 

3  Davis  V.  Michelbacher,  81  North  *  Merchants'  &,  Mechanics'  Bank 
West.  Rep.  160(1887).  -».  Griffith,  10  Paige,  519.  TheChan- 

"Fassett  «.  Tallmadge,   13  Abb.  cellor  said;— "The  excuse  for  not 

Pr.  12.     It  is  to  be  observed  that  the  having  opposed  the  motion  is  un- 

motion  in  this  case  was  made  by  the  questionably   suflicient,    as  it  was 

plaintiff  in  a  creditor's  action  and  probably  owing  to  inadvertence  on 
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§  778.  Of  the  Jurisdiction  to  Remove  the  Receiver. — It  was 
tlie  early  rule  in  equity  that  the  application  for  the  removal 
of  the  receiver  could  be  made  only  to  the  court  by  which 
he  had  been  appointed,  and  whose  officer  he  was.'  But 
this  doctrine  has  been  essentially  modified  in  the  United 
States,  and  it  is  now  the  rule  in  this  country  that  a  receiver 
may  lawfully  be  removed  under  various  circumstances  by 
courts  other  than  that  in  which  he  was  appointed.  This 
qualification  of  the  rule  which  formerly  prevailed  in  Chan- 
cery was  an  almost  necessary  outgrowth  of  our  complex 
system  of  State  and  Federal  courts,  and  of  the  power  of 
the  removal  of  causes  from  one  of  these  classes  of  courts  into 
the  other.  It  is  also  sometimes  provided  for  by  statute, 
and  may  be  rendered  proper  or  even  necessary  where  the 
court  which  made  the  appointment  is  not  sitting,  and  there 
is  reason  for  immediate  action.  Thus,  in  a  case  where  a 
cause  in  a  State  court  was  removed  to  a  United  States 
court,  an  injunction  having  been  granted  and  a  receiver  ap- 
pointed in  the  State  court  prior  to  the  removal,  it  was  held 
that  a  motion  to  remove  the  receiver  might  properly  be  made 
in  the  Federal  court  at  any  time  after  the  filing  of  the  record, 
inasmuch  as  no  such  motion  had  been  made  in  the  State 
court  at  the  time  of  the  removal."*  In  Ohio  it  has  been  held 
that,  during  vacation,  an  application  for  the  removal  of  a 

the  part  of  the  court  in  allowing  had  the  power  to  grant  leave  to  sue 
such  a  motion  to  be  made  as  a  mat-  the  receiver,  could  not  entertain  a 
ter  of  course,  before  taking  up  liti-  proceeding  looking  to  his  removal, 
gated  motions,  that  the  defendant's  upon  the  theory  that  such  complain- 
counsel  was  deprived  of  the  oppor-  ants  could  have  a  standing  in  court 
tunity  of  opposing  the  motion  when  only  as  parties  to  the  suit  in  which 
it  was  made.  The  defendant  should  the  receiver  had  been  appointed, 
therefore  be  placed  in  the  same  sit-  '^  Texas  &  St.  Louis  Ky.  Co.  v. 
nation  as  if  the  complainants'  ap-  Rust,  17  Fed.  Rep.  275,  280 ;  Ma- 
plication  for  the  appointment  of  a  honey  Mining  Co.  •».  Bennett,  4  Saw- 
receiver  was  now  to  be  heard  and  yer,  289 ;  Dillon's  Removal  of  Causes 
decided  upon  the  papers  before  me."  (4th  edition)  §  80 ;  Foster's  Federal 
Accordingly  the  order  was  vacated.  Judiciary  Acts,  19,  39.  See  also 
'  Young  V.  Montgomery,  2  Woods,  Hinckley  v.  Railroad,  100  U.  S.  153, 
606.  In  this  case  it  was  further  held  and  cf.  Atkins  v.  Wabash,  St.  Louis 
that  another  court,   even  where  it  &  Pacific  Ry.  Co.,  29  Fed.  Rep.  161. 
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receiver  may  be  made  to  a  judge  at  chambers,  wliere  a  man- 
ifest injustice  to  the  parties  in  interest  would  result  from 
the  delay  incident  to  deferring  the  application  to  the  court 
which  made  the  appointment.'  And  the  courts  of  other 
States  incline  to  similar  views  in  cases  arising  under  the 
codes  of  procedure  as  well  as  those  which  are  governed  by 
the  general  usage  of  courts  of  chancery."  A  motion  to  re- 
move a  receiver  will  not  be  granted  unless  he  has  had  reas- 
onable notice  in  writing  of  the  motion,  and  the  notice 
should  set  forth  specifically  the  grounds  upon  w^hich  the 
application  is  to  be  made.' 

§  779.  The  New  York  Rule. — In  this  State  the  rules  regu- 
lating the  removal  of  receivers  in  certain  classes  of  cases 
are  prescribed  by  statute,  and,  in  the  case  of  receivers  of 
corporations,  the  Attorney-General  is  given  extensive  pow- 
ers in  this  respect."  Construing  this  statute  it  has  been  held 
that  the  receiver  of  an  insolvent  corporation  appoinj;ed  in  one 
judicial  district  cannot  be  removed  upon  an  application  made 
in  another  judicial  district  f  and  that,  where  the  court  has 

'Cincinnati,  Sandusky, etc.,  R.  R.  tion  of  the  assets  of  any  insolvent 

Co.  V.  Sloan,  31  Ohio  St.  1.  corporation  will  be  subserved  there- 

2  Penn  «.  Whitehead,  12  Gratt.  83 ;  by,  make  a  motion  in  the  Supreme 

Gibson  v.  Martin,  8  Paige,  482  ;  Mil-  Court  at  a  special  term  thereof,  in 

waukee  &  Minnesota  R.  R.  Co.  -».  any  judicial  district,  for  an  order  re- 

Soutter,  2  Wall.  510 ;  Crawford  v.  moving  the  receiver  of  any  insol- 

Ross,  39  Ga.  44 ;   Waters  v.  Jones,  vent  corporation  and  appointing  a 

1    Kelly  Ga.    303;    Dougherty    ■».  receiver  thereof  in  his  stead,  or  to 

Jones,  37  Ga.  348.  compel  him  to  account,  or  for  such 

2  Dougherty  v.  Jones,  37  Ga.  348 ;  other  and  additional  order  or  orders 

Bruns  v.  Stewart  Manufacturing  Co. ,  as  to  him  may  seem  proper  to  f acil- 

31  Hun,  195.  itate  the  closing  up  of  the  affairs  of 

^  N.  Y.  Laws  of  1883,  ch.  378,  §  7  such  receivership,   and  any  appeal 

(re-enacting  Laws  of  1882,  ch.  331,  §  from  any  order  made  upon  any  mo- 

3,  and  amending  Laws  of  1880,  ch.  tion  under  this  section  shall  be  to 

537,  §  3).  The  provision  of  this  sec-  the  general  term  of  said  court  of  the 

tion  is  as  follows  :-7-".The  Attorney-  department  in  which  such  motion  Is 

General  may,  at  any  time  he  deems  made." 

that  the  interests  of  the  stockhold-  ''  Attrill  v.  Rockaway  Beach  Im- 

ers,  creditors,  policyholders,  deposi-  provemont  Co.,  25  Hun,  376,  381. 

tors  or  other  beneficiaries  interested  This  was  where  the  receiver*  had 

in  the  proper  and  speedy  distribu-  been  appointed  under  subdivision  4 
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power  by  statute  to  remove  a  receiver  appointed  in  an  action 
pending  in  another  judicial  district,  it  lias  no  power,  by  im- 
plication, to  appoint  a  successor,  but  that  for  that  purpose  the 
proceedings  must  be  remitted  to  the  district  in  which  the  ac- 
tion is  pending.^  The  court  will  entertain  a  motion  for  the 
removal  of  the  receiver  only  on  notice  to  all  the  parties,  and 
it  is  not  sufficient  merely  that  there  exist  good  and  sufficient 
reasons  for  the  removal ;  the  order  will  be  invalid  if  due  no- 
tice were  not  served.'  Accordingly,  in  New  York,  where  a 
receiver  was  appointed  in  an  action  instituted  by  a  stock- 
holder and  creditor  to  wind  up  the  affairs  of  a  corporation, 
it  was  held  that  the  Attorney-General  could  not  move,  under 
a  permissive  statute,  for  the  removal  of  the  receiver  unless 
he  served  a  notice  of  the  motion  upon  all  the  parties  who 
had  appeared  in  the  action,  and  that  an  order  removing  the 
receiver  and  making  a  new  appointment,  upon  service  upon 
the  receiver  alone,  is  improper.^  And,  in  another  appeal 
in  the  same  case,  it  was  held  that  the  receiver  ought  not  to 
be  removed  unless  notice  of  the  application  have  been  given 
to  the  plaintiff  in  the  action  in  which  the  receiver  was  ap- 
pointed." Upon  the  other  hand,  it  has  been  held  in  Florida 
that,  on  a  motion  to  remove  a  receiver,  he  is  not  entitled 
to  be  heard  in  opposition  because  he  is  merely  an  officer 
of  the  court  and  not  a  party  in  interest.^  So  also,  in  Eng- 
land, the  rule  seems  to  be  that,  although  the  receiver  is  en- 
titled to  notice,  he  cannot  appear  in  the  proceeding."  But 
in  New  York,  on  the  contrary,  it  is  expressly  held  that  the 

of  section  3  of  chapter  151  of  the  Spratt,   5  N.  Y.  Weekly  Dig.   25 : 

Law  of  1870.  Bruns  v.  Stewart  Manufacturing  Co. , 

1  Attrill  V.   Rockaway  Beach  Im-  31  Hun,  195. 

provement  Co.,  25  Hun,  376,  381.  ^  attrill  v.  Eock away  Beach  Im- 

By  chapter  537  of  the  Laws  of  1880,  provement  Co.,  25  Hun,  509  (1881.) 

the  court  has,  under  certain  circum-  ^  Attrill  v.  Rockaway  Beach  Im- 

stances,  the  power  to  remove  a  re-  provement  Co.,  25  Hun,  376. 

ceiver  appointed  elsewhere.  ^  L'Engle  v.  Florida  Central  Ry. 

'  Daniell's  Chan.  Prac.  1614 ;  Kerr  Co.,  14  Fla.  266. 

on  Receivers  (2d  London  ed.)  191 ;  «  Herman  v.  Dunbar,  23  B.eav.  312 ; 

Attorney-General  v.  Haberdasher's  Kerr  on  Receivers  (2d  London  ed.) 

Society,   2  Jur.   915;    Campbell  v.  191. 
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purpose  of  the  notice  is  to  give  tlie  receiver  an  opportunity 
to  appear  and  to  be  heard  in  his  own  defense.* 

§  780.  Of  Certain  Defenses  Herein. — "When  a  receiver  has 
been  appointed  temporarily,  or  in  an  ex  parte  proceeding, 
or  before  answer,  and  it  subsequently  appears  from  the  de- 
fendant's pleading  or  otherwise,  that  the  appointment  ought 
not  to  have  been  made,  or  that  the  complainant  has  pre- 
sented no  case  for  the  intervention  of  a  court  of  equity,  it 
is  proper  that  the  receiver  should  be  removed.*^  So  where 
it  is  made  to  appear  that  there  was  no  necessity  for  the 
appointment  of  the  receiver,  or  where  it  is  shown  to  the 
satisfaction  of  the  court  that  all  the  usual  grounds  for  the 
appointment — such  as  imminent  danger  to  the  property, 
fraud,  insolvency,  and  the  like — are  wanting,  the  court  will  re- 
move the  receiver  and  restore  the  status  quo.^  But  where 
a  receiver  enters  in  good  faith  upon  the  discharge  of  his 
duties,  and  the  parties  in  interest  acquiesce  for  a  considera- 
ble time,  their  laches  may  be  such  as  to  defeat  a  subsequent 
application  on  their  part  looking  to  the  removal  of  the  re- 
ceiver." 

§  781.  Of  Appeals  from  the  Order  of  Kemoval. — Inasmuch 
as  the  appointment  and  removal  of  a  receiver  are  matters 
which  rest  essentially  in  the  discretion  of  the  court,  it  is  a 
general  rule  that  a  court  of  appeal  will  not  review  the  ques- 
tions which  have  been  passed  upon  by  a  lower  court  in  rela- 
tion thereto,  and  the  rule  is  the  same  whether  the  one  party  or 
the  other — the  party  of  the  receiver  or  the  party  opposed — 
attempts  to  prosecute  the  appeal.^  Thus,  in  Illinois  a  writ 
of  error  will  not  lie  to  reverse  a  decree  removing  a  receiv- 

'  Bruns  v.  Stowart  Manufacturing  a    railway    and    had    made    large 

Co.,  31  Hun,  195.  disbursements    in    completing    the 

^Voshell  V.   Hynson,  26  Md.  83;  road  before    the     application    was 

Drury  v.  Roberts,  2  Md.  Ch.  157.  made.     See  also  Bank  of  Monroe  «. 

3  Crawford®.  Ross,  39  Ga.  44.  Schermerhorn,  Clarke  Ch.  (N.  Y.) 

4  Allen  V.   Dallas  &  Wichita  R.  360  (1840),  and  cf.  §  797,  infra. 

R.  Co. ,   3  Woods,   310— where  the        «  C/.  §§  40-45,  supra,  and  §§  793  and 
application  was  denied  because  the    799  infra. 
receiver    had  been  appointed  over 
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er,  altliough  the  decree  gave  tlie  defendant  in  error  posses- 
sion of  the  property,  such  defendant  having  been  required 
by  the  same  decree  to  give  a  bond  and  security  and  to  hold 
all  moneys  which  might  come  into  his  hands  subject  to  the 
final  decree  which  should  be  rendered  in  the  cause,  upon 
the  ground  that,  when  the  original  bill  came  on  to  be  heard 
on  the  merits  and  a  final  decree  settling  the  rights  of  all  the 
parties  concerned  had  been  rendered,  it  would  then  be 
ample  time,  if  the  decree  were  erroneous,  for  either  party 
to  appeal  or  sue  out  a  writ  of  error.'  And  where  no  appeal 
was  taken  from  an  order  appointing  a  receiver,  but  the  de- 
fendants, after  filing  their  answer,  moved  to  rescind  the 
order  of  appointment,  and  subsequently  the  court  made  an 
order  refusing  to  rescind,  whereupon  the  defendants  ap- 
pealed, it  was  held  that  neither  the  appointment  nor  the 
the  refusal  to  discharge  the  receiver  before  final  decree,  in- 
volved the  determination  of  any  right  between  the  parties 
and  were  not  appealable  under  the  code  of  Maryland."  In 
New  York  the  appellate  branch  of  the  lower  courts  has 
the  power  to  review  all  matters  of  discretion,  but  the  Court 
of  Appeals  has  not  such  authority.  Hence,  an  order  refus- 
ing to  remove  a  receiver,  involving  a  matter  addressed  to 
the  discretion  of  the  court  is  reviewable  by  the  former,  but 
not  by  the  latter.^  It  is,  moreover,  generally  held  that  the 
receiver,  being  an  officer  of  the  court,  has  no  right  to  ask 
for  a  review  of  the  order  removing  him  any  more  than  a 
stranger  to  the  cause,  unless  he  be  a  party  to  the  action 
in  which  he  was  appointed." 

'  Farson  «.  Gorham,  4  West.  Rep.  257.     While  this  rule  is  unquestion- 

111  (Sup.  Ct.  111.,  1886).  ably  laid  down  in  this  case,  it  still 

2  Hull  «.  Caughy,  5  Cent.  Rep.  567  remains  true  that  in  New  York  re- 
(Md.  1886).  ceivers  have  often  prosecuted  ap- 

3  Connolly  v.  Kretz,  78  N.  Y.  620.  peals  in  these  cases  without  objec- 
Cf.  Dollard  «.  Taylor,  33  N.  Y.  ction.  Thus,  e.  g.,  both  in  Wilson 
Super.  Ct.  496.  In  Siney  d.  New  v.  Barney,  5  Hun,  257,  and  in  Con- 
York  Consolidated  Stage  Co.,  28  nolly  ^.  Kretz,  78  N.  Y.  620,  the  ap- 
How.  Pr.  481,  8.  c,  18  Abb.  Pr.  peal  was  taken  by  the  receiver,  and 
435,  it  was  held  that  the  order  was  the  regularity  of  the  proceeding  was 
not  appealable.  not  questioned. 

"  Conner  v.  Belden,  8  Daly  (N.Y.) 
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§  782.  Of  tlie  Removal  of  the  Receiver  upon  His  Own  Appli- 
cation.— It  is  not,  in  general,  the  policy  of  the  Courts  of 
Chancery  to  remove  a  receiver  upon  his  own  application 
after  he  has  once  accepted  the  office  and  entered  upon  the 
discharge  of  his  duties.  This  is  the  rule  partly  because  of  the 
unwillingness  of  the  court  to  charge  the  estate  with  the  ex- 
pense of  such  a  proceeding  and  partly  because  it  is  contrary  to 
the  theory  upon  which  justice  is  administered  in  a  court  of 
equity  to  allow  charges  of  this  nature  which  necessarily  cause 
delay  in  collecting  and  settling  the  affairs  of  the  estate  affect- 
ed by  the  receivership.  It  may  be  laid  down,  therefore,  as  a 
settled  rule  that  the  court  will  not  remove  or  discharge  a  re- 
ceiver except  where  good  cause  therefor  can  be  shown,  and 
it  seems  also  that  generally  this  must  be  something  arising 
subsequently  to  the  acceptance  of  the  office.'  Accordingly, 
where  the  receiver  accepted  the  office  at  the  request  of  the 
defendant,  and  was  subsequently  incapacitated  from  per- 
forming the  duties  of  his  office  by  reason  of  blindness,  he 
was  discharged  upon  his  own  petition,""  but  where  the  mo- 
tion for  relief  was  based  upon  the  fact  that  the  duties  of  the 
receivership  interferred  with  the  receiver's  own  private  bus- 
iness, the  application  was  refused.^  And  where  the  receiver 
had  presented  a  petition  to  the  court  of  bankruptcy  and  had 
compromised  the  debts  with  the  approval  of  the  court,  and 

'  Richardson  v.  Ward,  6  Madd.  much  time  and  labor  and  probably 

Ch.  266;  Beers  v.  Chelsea  Bank,  4  require  a  long  and  protracted  in- 

Edw.  Ch.  277;  /ti  re  Lyle,  2  Paige,  vestigation,  in  consequence  of  the 

251 ;  Smith  •».  Yaughan,  Cas.  temp,  complicated  nature  of  the  accounts 

Hardw.  251 ;  Edwards  on  Receivers,  of  the  defendant,  to  close  its  affairs 

660.  and  those  of  the  receiver,  that  the 

-  Richardson  ■».  Ward,   6    Madd.  receiver,  in  consequence  of  the  pres- 

Ch.   266 — where    the  receiver  was  sure  of  other  business  engagements, 

allowed  the   costs  of  the  proceed-  and  because  he  was  wholly  unable 

ing.  to    obtain    from  the   books  a  full 

^Beers«.  Chelsea  Bank,  4  Ed  w.Ch.  knowledge  of  its  transactions,  and 

277.  The  petition  in  this  case  showed  consequently   could  not    close   the 

thatnearlyallthe  property  which  had  bank's  business  advantageously  and 

come  into  the  receiver's  hands  had  that  it  was  desirable,  and  for  the 

been  disposed  of,  that  the  proceeds  benefit  and  interest  of  the  defend- 

had  been  distributed  imder  the  order  ant,  that   another  receiver  be    ap- 

of   the  court,  that  it  would  take  pointed. 
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then  moved  to  be  allowed  to  pass  his  accounts  as  receiver 
and  be  discharged,  the  motion  was  granted.*  But  a  receiv- 
er ought  not  to  present  a  petition  to  be  discharged,  to  come 
on  with  the  cause  on  further  directions,  as  the  court  would 
make  the  order  on  further  directions  without  such  petition.' 

§  783.  Of  the  Removal  of  the  Receiver  for  Misconduct. — The 
rule  that  a  receiver  may  be  removed  for  misconduct  or 
breach  of  trust  arises  out  of  the  nature  of  the  office  and 
the  supervisory  power  of  the  Court  of  Chancery.  When- 
ever the  receiver  is  guilty  of  misfeasance  or  malfeasance  in 
office  it  is  the  duty  of  the  court  to  call  him  to  account  and,  in 
a  proper  case,  it  has  the  undoubted  right  to  order  a  summary 
removal.  This  is  the  settled  practice.  Accordingly,  where  it 
appeared,  in  a  recent  case,  that  a  receiver  of  a  railway  com- 
pany had  been  guilty  of  an  unjust  and  inequitable  discrimi- 
nation in  freight  rates  as  between  the  shippers  of  similar  pro- 
duct over  his  road,  and  that  he  was  continuing  the  dis- 
crimination by  advice  of  counsel,  the  court  upon  the  peti- 
tion of  an  aggrieved  party  ordered  his  removal  summarily.' 

^  Ellard  v.  Cooper,  17  Ir.  Ch.  (N.  taking  charge  of  the  property,  found 

S.)  15.    Mr.  Edwards  says: — "  In  a  that  there  existed  a  verbal  contract 

case  within  the  writer's  own  practice,  between  a  certain  large  shipper  and 

(Purdy  V.  Rapalye   1835),   the   re-  the  traific  manager  of  the  road,  in 

ceiver  wanted  to  go  to  Europe  on  pursuance  of    which    that  shipper 

his  own  affairs  and  remain  a  year,  was  charged  ten  cents  per  barrel  for 

and  the  Chancellor  on  a  petition  al-  the  transportation  of    his  product 

lowed  him  to  pass  his  accounts,  be  over  the  line  of  the  road,  while  all 

discharged,    have     his    recognanee  other    shippers  of    similar   freight 

vacated,  a  new  receiver  appointed  were  charged  thirty-cents,  the  ex- 

and  gave  him  his  costs  of  being  dis-  cess  of  twenty-five  cents  upon  such 

charged."     Edwards  on  Receivers,  other  shipments,  being  paid  over  in 

661.  cash  to  the  larger  shipper  as  a  re- 

2  Stilwell  v.  Mellersh,  5  Eng.  L.  &  bate.  This  contract  the  receiver 
Eq.  185.  Of.  Gilbert  v.  Whitmarsh,  was  called  upon  to  carry  out,  and, 
2  Madd.  Ch.  Pr.  (4th  Amer.  Ed.)  upontheadviceof  counsel,  he  did  so. 
240  (1818).  Upon  suit  brought  by  one  of  the 

3  Handy  v.  Cleveland  &  Marietta  shippers  against  whom  the  discrim- 
R.  R.  Co.  (Circ.  Ct.  U.  S.  South,  ination  was  made,  the  facts  were 
Dist.  of  Ohio,  1886)  2  Ry.  &  Corp.  disclosed,  and  the  court,  in  a  caustic 
L.  J.  200  (Baxter,  J.)  In  this  case  opinion  ordered  the  removal  of  the 
it  appears  that  the  receiver,  upon  receiver,  saying:— "May  a  receiver 
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But  the  fact  tliat  a  receiver  appointed  in  proceedings  sup- 
plemental to  execution,  employs  the  defendant  to  make  col- 
lections for  him  of  a  portion  of  the  assigned  demands,  is 


of  a  court,  in  the  management  of  a 
railroad,  thus  discriminate  between 
parties  having  equal  claim  upon 
him,  because  thereby  he  can  accu- 
mulate money  for  the  litigants  ?  It 
has  been  repeatedly  adjudged  that 
he  cannot  legally  do  so.  Railroads 
are  constructed  for  the  common  and 
equal  benefit  of  all  persons  who 
wish  to  avail  themselves  of  the  fa- 
cilities which  they  afford.  While 
the  legal  title  thereof  is  in  the  cor- 
poration of  individuals  owing  them, 
and  to  that  extent  private  property, 
they  are  by  law  and  consent  of  the 
owner  dedicated  to  the  public  use. 
By  its  charter  and  the  general  co- 
temporaneoas  laws  of  the  State, 
which  constitute  the  contract  be- 
tween the  public  and  the  railroad 
company,  the  State,  in  consideration 
of  the  undertaking  of  the  corpora- 
tors to  build,  equip,  and  keep  in  re- 
pair, and  operate  said  road  for  the 
public  accommodation,  authorized  i4; 
to  demand  reasonable  compensation 
from  everyone  availing  himself  of  its 
facilities  for  the  service  rendered. 
But  this  franchise  carried  with  it 
other  and  correlative  obligations. 
All  unjust  discriminations  are  in  vi- 
olation of  sound  public  policy,  and 
are  forbidden  by  law.  Among  these 
is  the  obligation  to  carry  for  every 
person  offering  business  under  like 
circumstances,  at  the  same  rate. 
"We  have  had  frequent  occasions  to 
enunciate  and  enforce  this  doctrine 
in  the  past  few  years.  If  it  were 
not  so  the  managers  of  railways,  in 
collusion  with  others  in  command  of 
large  capital,  could  control  the  bus- 
iness of  the  country,  at  least  to  the 
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extent  that  the  business  was  depen- 
dent on  railroad  transportation  for 
its  success,  and  make  and  unmake 
the  fortunes  of  men  at  will.  The 
idea  is  justly  abhorrent  to  all  fair 
minds.  No  suth  dangerous  power 
can  be  tolerated.  Except  in  the 
mode  of  using  them,  every  citizen 
has  the  same  right  to  demand  the 
service  of  railroads  on  equal  terms, 
that  they  have  to  the  use  of  a  public 
highway,  or  the  government  mails. 
And  hence,  when  in  the  vicissitudes 
of  business,  a  railroad  corporation 
becomes  insolvent  and  is  seized  by  a 
court,  and  placed  in  the  hands  of  a 
receiver,  to  be  by  him  operated  pend- 
ing the  litigation,  and  until  the 
rights  of  the  litigants  can  be  judi- 
cially ascertained  and  declared,  the 
court  is  as  much  bound  to  protect 
the  public  interests  therein  as  it  is 
to  protect  and  enforce  the  rights  of 
the  mortgagors  and  mortgagees. 
But  after  the  receiver  has  performed 
all  the  obligations  due  the  public, 
and  to  every  member  of  it,  that  is  to 
say,  after  carrying  passengers  and 
freight  offered,  for  a  reasonable 
compensation  not  exceeding  the 
maximum  authorized  by  law,  if  such 
maximum  rates  shall  have  been  pre- 
scribed upon  equal  terms  to  all — he 
may  make  for  the  litigants  as  much 
money  as  the  road  thus  managed 
is  capable  of  earning.  But  all  at- 
tempts to  accumulate  money  for  the 
benefit  of  the  corporators  or  their 
creditors,  by  making  one  shipper 
pay  tribute  to  his  rival  in  business 
at  the  rate  of  twenty-five  dollars  per 
day,  or  any  greater  or  less  sum, 
thereby  enriching  one  and  impover- 
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not  a  ground  for  removal,  where  the  receiver  is  personaUy 
responsible  and  his  security  ample,  and  no  part  of  the 
funds  are  used  for  the  benefit  of  the  assignor."  And  while, 
as  has  already  been  shown,  it  is  generally  improper  for  the 
receiver  to  retain  the  counsel  of  any  of  the  parties  to  the 
cause,  still  the  fact  that  he  does  so,  is  not,  in  the  absence  of 
collusion,  a  sufficient  ground  for  the  removal  of  the  re- 
ceiver after  he  have  entered  upon  the  discharge  of  his  duties, 
especially  where  such  a  course  has  been  acquiesced  in  by 
the  parties  concerned.'  And  where  a  court  has  removed 
trustees  appointed  by  will  to  manage  an  estate,  for  misman- 
agement, and,  pending  the  appointment  of  their  successors, 
has  placed  the  property  in  the  hands  of  a  receiver,  it  may 
remove  such  receiver  in  its  discretion,  and  appoint  proper 
persons  to  take  charge  of  and  manage  the  property  as  trus- 


ishing  another,  is  a  gross,  illegal  and 
inexcusable  abuse  of  a  public  trust 
that  calls  for  the  severest  reprehen- 
sion.    The  discrimination  complain- 
ed of  in  this  case  is  so  wanton  and 
oppressive  it  could  hardly  have  been 
accepted  by  an  honest  man  having 
due  regard  for  the  rights  of  others, 
or  conceded  by  a  Just  and  competent 
receiver  who  comprehended  the  na- 
ture and  responsibility  of  his  office, 
and  a  judge  who    would    tolerate 
such  a  wrong,  or  retain  a  receiver 
capable  of  perpetrating  it,  ought  to 
be  impeached  and  degraded  from 
his  position.     A  good    deal    more 
might  be  said  in  condemnation  of 
the  unparalleled  wrong  complained 
of,  but  we  forbear.     The  receiver 
will  be  removed.     The  matter  will 
be  referred  to  a  Master  to  ascertain 
and  report  the  amount  that  has  been, 
as  aforesaid,  unlawfully  exacted  by 
the  receiver  from  R.,   which  sum 
when  ascertained,  will  be  repaid  to 
him.     The  Master  will  also  inquire 
and  report  whether  any  part  of  the 
money  collected  by  the  receiver  from 


R.  has  been  paid  to  the  Standard 
Oil  Company,  and  if  so,  how  much, 
to  the  end  that,  if  any  such  payments 
have  been  made,  suit  may  be  insti- 
tuted for  its  recovery." 

1  Ross  T.  Bridge,  15  Abb.  Pr.  150, 
s.  c,  24  How.  Pr.  163.  It  was  not 
suggested  in  this  case  that  the  ap- 
pointment  was  collusive  or  for  the 
purpose  of  protecting  the  debtor's 
property  from  other  creditors,  and 
the  court  held  that  the  employment 
of  the  insolvent  in  this  instance  was 
a  judicious  exercise  of  the  receiv- 
er's powers.  The  plaintiff  could,  as 
of  course,  call  the  receiver  to  ac- 
count at  any  time. 

^  Bank  of  Monroe??.  Schermerhom, 
Clarke  Ch.  (N.  Y.)  366.  Another 
ground  on  account  of  which  the  re- 
moval was  urged  in  this  case,  was 
the  insufficiency  of  the  receiver's 
bond,  but  there  being  no  suggestion 
of  insolvency,  or  irresponsibility,  or 
bad  faith  on  the  part  of  the  receiv- 
er, this  objection  was  held  invalid 
upon  the  theory  that,  if  proper,  the 
security  might  be  increased. 
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tees  under  the  terms  and  conditions  of  the  will ;  but  it  can- 
not declare  void  a  lease  of  a  portion  of  the  property  made 
by  such  receiver  in  good  faith,  in  accordance  with  the  pro- 
visions of  the  will  and  in  the  interest  of  the  beneficiaries 
therein  named.' 

§  784.  Of  Removal  in  the  Case  of  a  Fraudulent  or  Collusive  Ap- 
pointment.— It  is,  as  of  course,  an  elementary  proposition 
that  a  court  of  equity  will  not  sanction,  or  continue,  a  re- 
ceivership which  has  been  created  collusively  or  fraudulent- 
ly, and  that  a  receiver  so  appointed  will  be  removed  upon 
proof  that  the  appointment  was  made  by  collusion  between 
the  parties,  or  in  fraud  of  the  rights  of  any  of  the  parties 
in  interest.  Thus,  in  New  York  in  a  leading  case,  where 
the  plaintiffs  attorney  obtained  an  order  to  show  cause  why 
a  receiver  of  certain  property  should  not  be  appointed,  and 
upon  the  return  day  the  proceedings  were  adjourned  upon 
an  understanding  that  no  further  steps  should  be  taken  un- 
til the  defendant  had  been  duly  served  with  certain  papers, 
and  pending  also  negotiations  for  the  abandonment  of  the 
action,  it  was  held  that  a  receiver  subsequently  appoint- 
ed without  notice  to  the  defendant  and  in  violation  of  the 
agreement  made  at  the  adjournment,  was  fraudulent,  and, 
upon  the  defendant's  motion,  the  order  of  appointment  was 
set  aside,  the  court  saying  : — "  It  is  sufficiently  apparent 
that  the  entry  of  the  order  under  the  circumstances  .  .  . 
was  an  abuse  of  the  proceedings  which  cannot  be  disregar- 
ded, and  for  which  he  "  (the  receiver)  "  should  be  held  re- 
sponsible. It  constituted  him  an  intruder,  and  a  trespasser 
upon  the  rights  of  the  parties.  .  .  .  Fraud  vitiates  all 
contracts,  and  a  judgment  or  order  thus  obtained  binds 
neither  the  court  nor  the  parties.  It  avoids  even  all  judi- 
cial acts.  The  receiver  having  obtained  control  of  the 
moneys,  when  it  was  entirely  unnecessary  to  protect  them, 
and  in  opposition  to  the  wishes  of  the  parties  in  interest, 
and  by  means  which  cannot  be  justified  or  excused,  thus 

» Bayly  v.  Gaines,  2  South  East.  Snead,  33  Gratt.  710;  Koontz  v. 
Rep.  739  (Va.,  1887).     Cf.  Davis  v.     Northern  Bank,  16  Wall.  202. 
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subjecting  them  to  large  charges  and  expenses,  there  is  do 
reason  why  he  should  not  be  held  to  a  strict  accountability, 
or  that  he  should  be  allowed  for  any  of  the  expenses  in- 
curred.'" In  another  case,  a  trustee  of  a  corporation  was 
appointed  receiver  thereof  by  a  judge  in  New  York  county, 
at  a  special  term,  in  an  action  by  the  trustees  for  an  account- 
ing and  for  the  appointment  of  a  receiver ;  subsequently  a 
similar  action  was  commenced  in  Albany  county  by  a  stock- 
holder on  behalf  of  himself  and  others,  and  also  to  secure 
redress  for  certain  alleged  frauds  and  breaches  of  duty  on 
the  part  of  the  trustees  for  which  they  were  personally  lia- 
ble. The  court,  at  a  special  term,  upon  the  application  of 
of  the  complainant,  removed  the  first  receiver  and  appoint- 
ed another,  directing  the  former  to  deliver  up,  transfer  and 
convey  to  its  appointee  all  property  in  his  hands  or  under 
his  control  belonging  to  the  corporation.  The  receiver, 
first  appointed  thereupon  moved  the  special  term  in  New 
York  county  for  an  injunction  perpetually  restraining  the 
second  receiver  from  interfering  with  him  as  receiver ;  this 
motion  was  denied  and,  upon  an  appeal  by  the  receiver,  the 
judgment  was  affirmed,  the  court  saying  : — "  A  collusive  or 
fraudulent  proceeding,  even  though  judicial  in  its  nature, 
cannot  be  maintained,  but  it  may  be  assailed  and  disre- 
garded whenever  and  wherever  it  may  be  brought  into 
question.'" 

§  785.  Of  Removal  on  Account  of  the  Disagreement  of  Joint 
Receivers. — The  general  doctrine  as  to  removal  upon  ac- 
count of  disputes  between  joint  receivers  has  been  thus 

'  O'Mahoney  v.   Belmont, "  62  N.  "  collusive  and  friendly  to  avoid  the 

Y.  133,  144  (Miller,  J.),   affirming  judgment."    This  case  is  also  an- 

8.  o.,  37  N.  Y.  Suoer.  Ct.  223.     Cf.  thority  for  the  proposition,  that  in 

Bowery  Bank  Case,  5Abb.  Pr.  415 ;  New  York,  the  court  sitting  in  one 

Matter  of  National  Mechanics'  Bank-  department,  has  power  to  revoke  the 

ing  Association  v.  Mariposa  Co.,  60  appointment  of  a  receiver  made  by 

Barb.  423.  a  different  judge  in  another  depart- 

•^  Wilson  V.  Barney,  5  Hun,  257,  ment  on  the  ground  of  collusion. 

(Daniels,    J.)— where  the    receiver  Upon  this  point  see  Attrill  ®.  Rocka- 

was  removed  because  the  court  was  way  Beach  Improvement    Co.,   25 

satisfied  that  the  appointment  was  Hun,  376,  and  see  also  §  779,  supra. 

737 


§   786  LAW  OF  RECEIVEES.  [CHAP.   XXIII. 

stated  : — "  The  mere  fact  that  joint  receivers  are  not  able 
to  agree  as  to  the  manner  in  which  the  trust  should  be  man- 
aged, is  not  a  ground  for  removal  unless  the  estate  will  suf- 
fer on  account  thereof."^  But  where  two  receivers  were  ap- 
pointed to  manage  a  railroad,  bj  an  agreement  between  the 
parties  representing  two  different  classes  of  bondholders, 
upon  the  theory  that,  inasmuch  as  the  parties,  both  plain- 
tiff's and  defendants,  were  acting  in  perfect  harmony,  the 
different  interests  should  be  represented  and  protected  by 
different  receivers,  but  such  interests  afterward  became 
hostile,  giving  rise  to  dissentions  and  involving  unnecessary 
expense,  it  was  held  that  both  receivers  should  be  remov- 
ed and  a  single  disinterested  receiver  appointed,  the  court 
saying  : — "  "While  a  court  may  very  properly  conform  its 
action  in  such  a  matter  to  the  wishes  of  all  the  parties  in- 
terested in  the  suit,  when  their  wishes  harmonize,  it  must 
consider  for  itself  what  is  proper  to  be  done  when  that  har- 
mony is  turned  into  hostility,  so  that  the  two  receivers  rep- 
resent two  hostile  camps,  each  intent  upon  securing  the 
whole  or  the  larger  share  of  the  spoils.  It  then  becomes 
the  duty  of  the  court  to  see  that  its  powers  are  exercised 
on  principles  of  strict  neutrality  as  regards  the  belligerents, 
and  this  can  only  be  done  in  this  case  by  removing  the  rep- 
resentatives of  these  hostile  interests  and  appointing  a  re- 
ceiver who,  in  feeling  and  in  conduct,  will  be  strictly  neu- 
tral and  strictly  honest.'" 

§  786.  Of  Removal  on  Account  of  Relationship. — It  being 
fundamental  that  the  receiver  ought  to  be  disinterested, 
unbiased  and  unprejudiced  as  between  the  parties,  because 
only  in  this  way  can  he  properly  administer  the  trust,  it 
follows  that,  in  general,  no  relative  of  either  of  the  parties 
ought  to  be  selected  as  receiver."  But  where  such  a  person 
has  been  appointed,  he  should  not  be  removed  unless  some 

'  Conner,  v.  Belden,  8  Daly  (N.Y.),  'Meier  «.  Kansas  Pacific  R.R.  Co., 

257— where  the  reasons  of  the  disa-  5  Dill.  476,  per  Miller,  J. 

greement    were    incompatibility  of  ^  Cf.  ^  2S,  supra. 
temper  and  conflicting  interests. 
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bias  on  his  part  be  shown.  Thus,  where  a  brother-in-law 
of  the  plaintiff  had  been  appointed,  being  every  way  qual- 
ified for  the  duties  of  the  office,  and  had  given  abundant  se- 
curity, in  view  of  the  fact  that  his  appointment  had  been  re- 
quested by  a  considerable  majority  of  the  creditors  interest- 
ed in  the  property,  a  motion  to  remove  him,  no  partiality 
or  bias  being  shown,  was  denied.'  But,  upon  the  other  hand, 
where  it  appeared  that  the  person  appointed  was  a  brother 
of  the  plaintiff  and  the  son  of  another  person  who  was 
a  creditor  to  a  large  amount,  and  that  he  had  already  act- 
ed as  the  agent  of  the  plaintiff  in  the  litigation,  the  court 
removed  him  on  account  of  his  presumed  bias.^  And,  in 
another  somewhat  similar  case,  where  a  brother  of  the  com- 
plainant had  been  appointed  receiver,  and  the  defendant,  a 
bankrupt,  who  had  admitted  that  he  had  been  a  party  to  a 
fraudulent  transfer  and  concealment  of  his  property,  moved 
to  vacate  the  appointment,  the  court  pertinently  said  : — 
"  He  is  not,  and  ought  not  be  indifferent  between  the  par- 
ties. His  duties  require  him  to  be  the  active  adversary  of 
this  fraudulent  debtor  and  his  accomplices.  In  the  selection 
of  a  person  to  discharge  •  these  duties,  the  respondent,  in 
the  position  he  now  occupies,  should  have  no  voice,  any 
more  than  the  criminal  should  have  in  the  choice  of  a  de- 
tective to  ferret  out  and  recover  the  fruits  of  his  crime.  A 
person,  therefore,  who,  by  relationship  or  other  connection, 
may  be  supposed  to  feel  in  some  degree  the  desire  felt  by 
the  complainant  to  collect  the  sum  decreed  to  be  due,  would 
seem,  if  otherwise  unobjectionable,  to  be  eminently  fit  to 
be  appointed  a  receiver  in  a  case  like  the  present."^ 

§  787.  Of  the  Removal  of  a  Receiver  Appointed  by  Consent. — 
Where  the  defendants  in  an  action  in  which  an  application 
for  a  receiver  is  made,  agree  that  the  complainants,  upon 
giving  certain  specified  security,  shall  have  the  possession 

1  Wetter  v.  Schlieper,  7  Abb.  Pr.,  ■'Williamson  v.  Wilson,  1  Bland 
92— where  the  action  was  for  the    (Md.)  418. 

dissolution  of  a  copartnership.  ^  Shainwald  v.  Lewis,  8  Fed.  Rep. 

878,  879  (Hoffman,  D.  J.) 
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and  management  of  tlie  property  and  may  name  the  receiv- 
er, such  an  agreement,  it  is  held,  places  them  in  an  atti- 
tude toward  that  officer  which  is  somewhat  different  from 
that  which  they  would  occupy  if  he  were  appointed  by  the 
court  in  the  ordinary  way.  Accordingly,  they  cannot  then 
object  to  the  person  of  the  receiver  unless  he  commits  some 
overt  act  of  unfaithfulness  to  his  trust  which  can  be  specified 
and  pointed  out,  nor  can  they,  as  complainants,  thereafter 
attack  the  previous  transactions  of  the  receiver,  with  a  view 
to  show  that  he  has  theretofore  acted  in  respect  to  the  trust 
in  a  manner  which  exposes  him  to  censure.' 

§  788.  Of  an  Extension  of  the  Receivership., — As  a  general 
rule,  a  receiver  appointed  in  a  prior  suit,  should  not  be  dis- 
placed by  the  appointment  of  a  receiver  of  the  same  sub- 
ject matter  by  the  same  court  in  a  subsequent  proceeding, 
but  the  receivership  in  the  first  suit  should  be  extended 
to  the  second,  subject  to  the  legal  and  equitable  claims  of 
all  parties ;  and  the. rights  of  the  parties  in  each  suit  are  then 
substantially  the  same  as  if  different  persons  had  been  ap- 
pointed at  the  several  times  when  such  receiverships  were 
granted.  If,  however,  a  different  receiver  be  appointed, 
then,  if  the  court  have  jurisdiction  of  the  subject  matter 
and  of  the  parties  and  is  the  same  court  which  made  the 
first  appointment,  the  receiver  in  the  first  suit  must  de- 
liver the  property  to  the  receiver  appointed  in  the  sec- 
ond.'' And  where  various"  creditors  have  obtained  several 
receivers  of  the  same  estate,  it  is  proper  for  the  court,  in 
order  to  save  expenses  and  simplify  the  procedure,  to  re- 
move all  but  one  of  the  receivers,  whose  receivership  should 
be  extended  so  as  to  do  justice  to  all  the  parties." 

§  789.  Of  the  Substitution  of  a  Receiver  Selected  by  the  Par- 
ties.— It  is  an  established  rule  in  courts  of  equity  Hhat  a 

'  Cowdrey    v.     Railroad    Co.,     1  of  the  text,  their  motion  for  his  re- 
Woods,  331.     In  this  case  the  de-  moval  was  denied, 
fendants  failed  to  show  any  want  of  *  State  of  Florida^.  Jacksonville, 
faithfulness  on  the  part  of  the  re-  P.  &  M.  R.  R.  Co.,  15  Fla.  201,  275. 
ceiver,  and,  according  to  the  doctrine  ^  Kelly  v.  Rutledge,  8  Ir.  Eq.  228. 
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receiver  will  not  be  arbitrarily  removed  and  another  person 
substituted  in  liis  p>.ce,  in  the  absence  of  a  substantial 
ground  and  merely  because  certain  parties  in  interest  desire 
it.  And  this  is  the  rule  even  as  against  a  creditor  who  has 
the  right  to  nominate  a  receiver  to  collect  the  rents  of  an 
estate  and  to  apply  them  to  his  claim.'  But  it  seems  that, 
notwithstanding  this  rule,  the  court  may,  in  a  peculiar  case 
if  it  see  fit,  substitute  a  receiver  so  selected.' 

§  790.      Of  the  Rule  Where  a  Party  in  Interest  Has  been  Ap- 
pointed Receiver. — In  a  case  in  New  York  coming  up  before 
the  Vice-Chancellor  upon  a  motion,  ex  parte,  to  remove  a  re- 
ceiver upon  the  ground,  inter  alia,  that  the  person  appointed 
was  a  stockholder  and  director  in  one  of  the  corporations 
complainant,  the  court  after  an  exhaustive  consideration  of 
the  questions  involved  reached  the  following  conclusion : — 
"  There  are  many  cases  where  this  rule  "  [that  a  party  interest- 
ed should  not  be  made  receiver]  "is  made  to  bend  to  the  exi- 
gencies of  the  particular  case  ;  and  in  such  cases  it  has  been 
usual  to  embody  it  in  the  order,  that  the  party  or  person  inter- 
ested may  be  proposed  as  a  receiver.    .  .  .  The  only  question 
which  can  admit  of  any  doubt  here,  is,  whether  the  defend- 
ant has  not,  by  his  neglect  to  attend  upon  the  Master's  sum- 
mons, and  his  silent  acquiescence  in  the  appointment,  given 
it  his  virtual  sanction.     .     .     .     But  I  consider  it  a  danger- 
ous precedent  to  permit  the,  in   fact,  ex  parte  appointment 
of  a  party  as  a  receiver.     ...     I  cannot  but  foresee,  that 
in  this  case,  it  will  probably  be  injurious  to  the  interests  of 
all  these  parties  to  remove  the  present  receiver  and  appoint 
another.     The  present  receiver  has  spent  a  great  deal  of 
timfe,  has  made  himself  familiar  with  the  property  entrust- 
ed to  his  care,  and  has  acquired  an  information  in  relation 
to  it,  and  its  complicated  details,  and  the  circumstances  of 
the  numerous  tenants,  which  a  new  receiver  would  be  some- 

'  Sanders  -».  Lord  Lisle,  Ir.  Rep.  incumbrance    by    a   junior    ineum- 

4  Eq.  43.     In  this  case  tiie  motion  brancer.      See  §  549  supra,  where 

was  made  on  behalf  of  certain  in-  this  case  is  fully  considered, 

cumbrancers    in    a    pending    suit  *  Farran  v.  Morris,  1  Ir.  Ch.  (N. 

brought  against  the  grantor  of  the  S.),  680. 
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time  iu  acquiring.  Neither  is  there  any  objection  to  liis 
fidelity,  responsibility,  or  fitness  for  the  office,  or  any  com- 
complaint  of  an  improper  exercise  of  its  powers,  or  an  im- 
proper discharge  of  its  duties.  But  as  before  remarked,  it 
would  be  a  dangerous  precedent  to  continue  him  without 
giving  the  opposite  party  an  opportunity  to  make  their  ob- 
jections before  the  Master.  ...  I  shall  order  that  .  .  . 
it  be  referred  again  to  the  same  Master  to  appoint  a  receiv- 
er in  these  causes  .  .  .  with  liberty  to  the  complaints 
to  propose  the  same  receiver  already  appointed.  In  the 
meantime  .  .  .  the  present  receiver  is  to  continue  in  the 
discharge  of  his  duties.'" 

II. 

Discharge. 

§  791.  Introductory. — It  has  already  been  suggested  that 
the  essential  distinction  between  the  removal  and  the  dis- 
charge of  the  receiver  consists  in  that,  in  the  one  case,  the 
receivership  continues,  the  receiver  himself  being  changed, 
while  in  the  other  the  jeceivership  is  terminated  and  the 
receiver  finally  relieved  from  the  obligations  of  his  office. 
It  is  the  law  peculiar  to  the  discharge  of  the  receiver  to 
which  attention  is  now  to  be  called,  and,  with  a  setting  forth 
of  what  the  courts  have  decided  upon  that  subject,  our 
treatise  will  be  concluded.  It  may  be  stated  at  the  outset 
that  the  final  discharge  of  the  receiver,  like  his  appoint- 
ment or  removal,  is,  in  general,  a  matter  which  addresses 
itself  to  the  discretion  of  the  court.  It  is  not,  therefore, 
usually  a  matter  of  right."*  It  is  also  a  general  rule  that  the 
court  to  which  the  application  for  an  order  of  discharge 
must  be  made,  is  the  court  of  which  the  receiver  is  an  offi- 
cer.    A  modification  of  this  doctrine  has  grown  up  in  the 

'  Bank  of    Monroe  v.  Schermer-  ers  of  insolvent  banks  under   the 

horn,  Clarke  Ch.  366,  369.    See  also  statutes  of  Ohio. 

Lafayette  Bank  v.  Buckingham,  12  '^  See  §  793,  infra,  for  a  statement 

Ohio  St.  419 ;  State  v.  Claypool,  13  of  the  law  when  the  discharge  of 

Id.  14— as  to  the  removal  of  receiv-  the  receiver  is  not  strictly  a  matter. 

of  discretion. 
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American  practice,  out  of  the  power  of  removal  exercised 
by  the  United  States  courts.'  Thus,  where,  in  an  action 
pending  in  a  State  court,  a  receiver  has  been  appointed  and 
then,  before  any  motion  to  discharge  has  been  made,  the 
case  is  removed  into  the  United  States  court,  the  motion  for 
the  discharge  may  be  made  in  that  court  at  any  time  after 
the  record  is  filed.''  And  it  has  been  held  that  failure  to 
serve  a  notice  of  motion  for  a  discharge  of  the  receiver  is 
an  irregularity  not  affecting  the  merits  of  the  motion,  and, 
accordingly,  not  of  sufficient  importance  to  justify  the  rever- 
sal, upon  appeal,  of  an  order  discharging  the  receiver."  In 
'England,  if  the  balance  in  the  hands  of  the  receiver  on  the 
accounting  prior  to  his  discharge,  be  directed  to  be  paid 
into  court,  the  same  order  may  direct  his  recognizances  to 
be  vacated,  but,  if  it  be  directed  to  be  paid  in  any  other 
manner,  a  second  petition  is  necessary.*  Under  the  Eng- 
lish practice  the  receiver  is  not  entitled  to  a  hearing  on  a 
motion  for  his  discharge,  the  reason  being  that  he  is  an 
officer  of  the  court  and  not  interested  in  the  appointment 
except  to  carry  out  the  duties  of  the  office  in  an  impartial 
manner.^  And  a  plaintiff  who  has  procured  the  appoint- 
ment of  a  receiver  cannot  dismiss  his  bill  and  have  the  re- 
ceiver discharged  without  first  requiring  him  to  pass  his 
accounts."  The  trusteeship  of  the  receiver,  however,  will 
cease  upon  his  discharge  and  the  payment  or  delivery 
over  by  him  of  the  property  in  his  hands  pursuant  to  the 
order  of  the  court  appointing  him.^ 

§  792.  Of  Appeals  Herein. — Inasmuch  as  the  application 
for  the  discharge  of  the  receiver  can  lawfully  be  made 
either  by  the  plaintiff,  the  defendant,  a  third  party  or  the 

1  Gf.  §§  778,  779,  mpra.  *  Lawson    v.   Ricketts,   11  Beav. 

2  Texas  &  St  Louis  Ry .  Co.  v.  Rust,     627. 

17  Fed.  Rep.  275,  citing  Dillon  on        °  Herman   v.   Dunbar,    23    Beav. 

Removals,  §  80,  p.  99 ;  MahoneyMin-  312. 

ing  Co.  «.  Bennett,  4  Sawyer,  289.  «  White   v.   Lord  Westmeath,    2 

sCoburn^.Ames,  57Cal.201.   Of.,  Hog.  33. 
as  to  the  effect  of  a  statutory  re-        '  Hovey  ©.  Elliott,  53  N.Y.  Super.  . 

quirement  of  notice  in  the  case  of  Ct.  331. 


removal,  §§  777-779,  mpra. 
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receiver  himself,  it  follows  that  the  effect  of  the  order  which 
is  made  upon  the  determination  of  the  motion,  may  be 
such  as  to  justify  an  appeal  either  upon  behalf  of  the  parties 
urging,  or  of  those  opposing  the  discharge.  Accordingly,  the 
right  of  appeal  in  these  cases  being  a  matter  regulated  al- 
most entirely  by  the  local  rules  of  procedure,  no  general  doc- 
trine of  universal  application  can  be  formulated.'  In  Mich- 
igan it  is  held  that,  where  an  order  is  made  directing  the 
receiver  to  pass  his  accounts  and  that  thereupon  he  be  dis- 
charged, and  providing  for  the  distribution  of  the  property 
in  his  hands  and  for  the  relief  of  his  bondsmen,  there  can 
be  no  appeal.''  And  in  Maryland  it  is  held  that  a  party  to 
the  cause  cannot  appeal,  upon  the  theory  that  the  discharge 
does  not  affect  the  rights  of  any  of  the  parties,  and  that  the 
possession  of  the  receiver  is  that  of  the  court  whose  officer  he 
is  f  nor  can  the  receiver  himself  appeal  from  the  order  dis- 
charging him,  since  he  has  no  personal  rights  or  interests  in 
the  controversy,  and  as  the  officer  of  the  court  is  subject,  at 
every  step,  to  the  direction  and  control  of  the  court  ;*  and 
where  the  court  has  made  such  an  order,  and  the  receiver 
moves  for  an  appeal  and  has  filed  a  bond,  the  court  will, 
nevertheless,  proceed  in  the  carrying  out  of  the  order,  and 
if  the  receiver  does  not  comply  therewith,  it  may  punish 
him  for  contempt.^ 

§  793.  Who  May  Apply  for  the  Discharge  of  the  Receiver. — 
Although  every  person  who  considers  himself  aggrieved  by 
the  appointment  of  a  receiver,  has,  in  general,  the  right  to 
relief  in  case  it  can  be  shown  that  the  receivership  is  un- 

'  But  see  §  781,  supra,  and  §  793,  the  appointment  of  an  administra- 

next  following.  tor,  but  it  is  to  be  observed  that  the 

2  Colgate  «.  Michigan  Lake  Shore  Chancellor  in  making  the  appoint- 

Ry.  Co.,  28  Mich.  288.  ment  reserved  the  power  to  change 

» Washington  City  &  Point  Look-  or  annul  the  order, 

out  R.R.  Co.  «.  Southern  Maryland  ^  In   re  Colvin,  3  Md.   Ch.   300. 

R.R.  Co.,  55  Md.  153.  Baughman    v.    Superior    Court,   14 

•»  Ellicott  ®.  Warford,  4  Md.  80.   In  Pac.  Rep.  207;  Ireland  v.  Nichols,  9 

this  case  the  committee  of  a  lunatic  Abb.  Pr.  (N.  S.),  71.     See  also  s.  o. 

was  appointed  receiver  of  his  estate  further  considered,  §  799,  infra. 
on  his  death,  and  was  discharged  on 
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authorized,  it  is  nevertheless  the  rule  that  the  proper  form 
of  relief  is  not  necessarily  a  direct  and  immediate  applica- 
tion to  the  court  for  the  discharge  of  the  receiver.  It  is 
therefore,  a  matter  of  moment  to  determine  who  may  prop- 
erly make  a  motion  for  discharge.  Thus  it  has  been  held 
that,  where  a  receiver  has  been  appointed  in  an  action  to 
enforce  a  trust  contained  in  a  will,  and  as  such  receivar 
has  taken  possession  of  certain  lands  covered  by  a  mort- 
gage, the  mortgagee,  although  not  a  party  to  the  suit,  may 
apply  for  the  discharge  ;'  and  there  seems  to  be  no  doubt 
that  a  defendant  to  the  action  in  which  the  receiver  is  ap- 
pointed, has  the  right  to  move,  pendente  lite,  for  the  discharge 
of  the  receiver,  without  regard  to  the  question  whether  the 
appointment  had  been  opposed  or  not.^  The  general  ground 
upon  which  the  application  is  based  must  always  be  the 
satisfaction  of  the  plaintiff's  claim  ;  the  payment  of  the  judg- 
ment and  its  satisfaction  of  record  after  the  appointment 
of  a  receiver  in  supplementary  proceedings,  does  not,  how- 
ever, ipso  facto,  operate  to  discharge  the  receiver,  but  the 
debtor  may  obtain  an  order  of  discharge  upon  payment  of 
his  lawful  charges."  In  such  a  case  the  granting  of  the  or- 
der of  discharge  is  not  a  matter  of  discretion,  but  its  refusal 
is  error  which  may  be  reversed  on  appeal."  The  question  is 
sometimes  complicated  by  the  rights  of  third  persons  who  are 
parties  to  the  action,  and  it  is  a  matter  to  be  determined  by 
the  view  which  the  court  takes  upon  the  question  whether 
the  receiver,  being  appointed  on  the  application  of  one  of  the 


1  Thomas  v.  Brigstocke,  4  Russ.  the  only  relief  in  this  class  of  ^ 

64.     It  is  to  be  observed,  as  to  this  Cf.  §  521,  supra. 

case,  that,  under  the  English  law,  a  '^  Grenfell  v.  Dean  and  Canons  of 

mortgagee  was  entitled  to  the  imme-  Windsor,  2  Beav.  544. 

diate  possession  of  the  mortgaged  ^  Crook  «.  Findley,  60  How.  Pr. 

premises,  and  that,  if  a  receiver  were  375.     Of.  Sewell  v.  Cape  May  &  Se- 

appointed,  any  steps  taken  to  obtain  well's  Point  R.  R.  Co.,  9  Atl.  Rep. 

possession    without    leave    of    the  785.     See  also  8.  o.  further  consid- 

court  would  constitute  a  contempt,  ered,  §  794,  infra. 

even  though  the  possession  of  the  ^  Milwaukee  &  Minnesota  R.  R. 

receiver    were    wrongful  ;     hence,  Co.   «.  Soutter,  2  Wall.   510.     See 

such  an  application  as  this  would  be  this  case  more  fully  considered  in  § 

546  supra. 

746 


§   794  LAW   OF   RECEIVERS.  [CHAP.    XXIII. 

parties  to  the  cause,  can  be  treated  as  acting  for  the  benefit 
of  all,  and,  further,  with  reference  to  the  question  whether 
the  receivership  will  be  continued  even  though  the  party 
on  whose  application  the  receiver  was  appointed,  consents 
to  the  discharge.  In  an  English  case,  where  a  receiver  was 
appointed  in  behalf  of  an  equitable  incumbrancer  of  the 
property  of  one  of  several  defendants,  and  subsequently,  the 
claim  which  the  receiver  represented  being  satisfied,  appli- 
cation was  made  for  his  discharge,  which  proceeding  was 
opposed  by  other  defendants  who  claimed  to  have  annuities 
or  incumbrances  on  the  same  property,  the  court  held  that 
the  receiver  ought  to  be  discharged,  and  that  the  rights  of 
the  other  parties  should  fall  with  that  of  the  plaintiff.'  Other 
courts  do  not  recognize  this  rule,  but,  upon  the  contrary,  hold 
that  a  receiver  is  appointed  for  the  benefit  of  all  the  parties, 
and  that  he  will  not  be  discharged  if  such  a  proceeding 
will  operate  to  prejudice  the  rights  of  other  parties  to  the 
action.'^  Thus  where  a  legatee,  in  a  suit  to  obtain  satisfac- 
tion of  his  legacy,  files  a  bill  in  behalf  of  himself  and  all 
other  creditors  and  legatees  who  may  come  in,  the  receiver 
will  not  be  discharged  upon  the  motion  of  the  plaintiff, 
against  the  consent  of  an  incumbrancer  who  is  a  party  de- 
fendant.' 

§  794.  Of  the  Grounds  of  the  Discharge ;  (a)  When  the  Ap- 
pointment IS  Irregular. — A  court  of  equity,  as  of  course,  is  al- 
ways ready  to  rectify  improper  or  irregular  proceedings,  and, 
where  an  application  for  a  receiver  has  been  allowed  and  it 

'  Davis  V.  Duke  of  Marlboroup'h,     discharged,  the  court  may  require 

2  Swanst.  168  (per  Lord  Eldon).  the  defendants  protected  thereby  to 
'^  Fay  V.  Erie  &  Kalamazoo  R.  R.     file  a  bill  forthwith.     Whiteside  v. 

Bank,Harring  (Mich.)  194.     In  this  Prendorgrast,  2  Barb.  Ch.  471.  See 

case  a  creditor  had  obtained  the  also  s.  c.  further  considered,  §  799, 

appointment,   and    other    creditors  infra. 

had  come  in  and  filed  their  claims.  ^L^rgant'.  Bowon,  1  Schoales&L. 
The  first,  upon  being  paid  moved  for  Ch.  296— where  the  court  took  the 
the  dismissal  of  his  bill  and  the  dis-  ground  that  it  would  not  have  dis- 
charge of  the  receiver,  which  was  re-  charged  the  receiver  even  if  the  in- 
fused. See  also  Bainbrigge  v.  Blair,  cumbrancer  had  not  been  a  party  but 

3  Beav.  421.    If  the  receiver  bo  not  had  been  obliged  to  file  a  new  bill. 
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subsequently  appears  that  the  appointment  was  improper, 
the  receiver  will  be  discharged.  Thus,  where  a  receiver 
was  appointed  of  property  which  was  owned  by  a  person 
not  a  party  to  the  action,  and  that  fact  was  subsequently 
established  to  the  satisfaction  of  the  court,  the  receiver  was 
discharged.'  And  where  a  receiver  was  appointed  on  an  ex 
parte  application,  upon  the  ground  that  the  defendant  be- 
ing in  possession,  was  selling  and  converting  property  held 
under  a  mortgage  and  was  insolvent,  and  that  there  was 
imminent  danger  that  the  plaintiff  would  lose  his  debt,  all 
of  which  allegations  were  fully  denied  by  the  answer, 
the  receiver  was  discharged."  But,  in  a  recent  case  in  New 
Jersey,  which  arose  under  the  statute  of  that  State  which 
provides  that,  when  a  company  shall  become  insolvent,  or 
shall  suspend  its  business  for  want  of  funds  to  carry  on  the 
same,  a  receiver  may  be  appointed,  it  was  held,  where  the 
entire  capital  stock  of  a  railroad  company  and  more,  had 
been  expended  in  building  and  equipping  the  road,  and 
a  considerable  floating  indebtedness  had  been  incurred,  and 
subsequently  mortgage  bonds  to  a  much  larger  amount  had 
been  issued,  but  the  indebtedness  had  not  been  liquidated 
or  the  interest  on  the  bonds  paid,  that  the  company  was  in- 
solvent within  the  meaning  of  the  statute,  and  that  the  re- 
ceiver already  appointed  would  not  be  discharged  and  the 
possession  of  the  road  remanded  to  the  company,  until 
the  admitted  liabilities  and  the  receiver's  expenses  were 
paid.' 

» Lavenders.  Lavender,  Ir.  Rep.  9  which  declares  that  when  a  com- 
Eq.  593.  In  this  case  the  action  had  pany  shall  become  insolvent,  or 
abated  by  the  death  of  a  sole  defen-  shall  suspend  its  business  for  want 
danfc,  but  this  was  held  not  to  affect  of  funds  to  carry  on  the  same,  a 
the  discharge.   Gf.  §§  218,214,  m^n-a.     receiver  may  be  appointed.     And  I 

2  Furlong,  «.  Edwards,  3  Md.  99.       also  think  that  I  am  warranted  in 


Sewell  «.  Cape  May  &  Sewell's  declaring  that  the  defendant  corn- 
Point  R.R.  Co.  (Ct.  of  Ch.  of  N.  J.,  pany  is  insolvent,  under  the  rule  laid 
June,  1887),  9  Atl.  Rep.  785— where  down  in  National  Bank  of  the  Me- 
the  court  said  :—"  I  think  the  fore-  tropolis  «.  Sprague,  20  N.  J.  Eq. 
going  facts  bring  the  case  within  the  159,  which  declares  :-'  Insolvency 
seventieth  section  of  the  act  respect-  means  a  general  inability  of  a  debtor 
ing  Corporations    (Revision,   189),  to  answer  pecuniary  engagements, 
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§  795.  (I))  When  the  Action  Has  Abated. — An  abatement  of 
the  cause  does  not,  in  general,  determine  the  jurisdiction 
of  a  receiver,  but  his  authority  continues  until  an  order  is 
made  for  his  removal.'  In  accordance  with  the  same  gen- 
eral principle,  where  one  of  the  complainants  died,  it  was 
held  that  the  receiver  would  not  upon  that  account  be  re- 
moved, but  that  a  motion  to  revive  should  be  made." 

§  796.  (c)  Where  it  is  For  the  Interest  of  the  Parties  Con- 
cerned.— Inasmuch  as  the  receiver  is  appointed  upon  the 
theory  that  thereby  the  interests  of  all  the  parties  concern- 
ed will  be  the '  better  subserved,  protected  and  secured,  it 
follows,  as  of  course,  that,  whenever,  at  any  stage  of  the 
litigation  subsequent  to  the  appointment,  these  interests 
will  be  promoted  by  the  discharge  of  the  receiver,  it  is  the 
proper  practice  to  move  therefor.  Thus,  where  a  re- 
ceiver of  the  property  of  a  bank  was  appointed,  with  the 
consent  of  the  management,  on  the  ground  of  insolvency, 
and  an  application  was  subsequently  made  that  the  receiver 
be  discharged,  upon  the  ground  that  the  bank  had  become 
solvent  and  that  the  rights  of  the  creditors  would  be  sub- 
served, because  their  claims  could  then  be  immediately  paid, 
it  was  held  proper  to  discharge  the  receiver.''  And,  in  an- 
other case,  where  the  receiver  had  been  appointed  in  a  suit 
to  dissolve  a  copartnership  and  for  a  settlement  of  the  ac- 

and  it  does  not  follow  that  he  is  not  cause  for  his  appointment ;  that  or- 
insolvent  because  he  may  ultimately  der  still  remains,  and  the  plaintiff 
have  a  surplus  after  winding  up  his  should  have  an  opportunity  of  show- 
affairs.'"  Cf.  Ferry  «.  Bank  of  Cen-  ing  why  ho  should  not  be  deprived 
tral  New  York,  15  How.  Pr.  445;  of  the  benefit  of  it.  The  order  was 
Ireland  v.  Nichols,  9  Abb.  Pr.  (N.  made  to  enforce  an  answer  from  the 
S.)  71.  defendant,   which  he  has   not  yet 

'  Newman  v.  Mills,  2   Ilog.  291 ;  filed.      Had    the  receiver  been  ap- 

McCosker  v.   Brady,    1    Barb.  Ch.  pointed    on    the    motion  of   a   de- 

329.  fendant   who    had    died,    the  case 

'  Woods  V.  Creaghe,  1  Hog.  174—  would  have  been  different."     It  was 

where  the  defendant  was    in  con-  directed  that  the    receiver  be  dis- 

tempt  for  not  answering,  and  the  charged  unless  the  cause  should  be 

court  said : — "  The  plaintiff  has  ac-  revived  within  ten  days, 

quired  a  right  to  a  receiver,  and  =•  Ferry  v.  Bank  of  Central  Now 

obtained  an  effectual  order  in  the  York,  15  How.  Pr.  445. 
748 


CHAP.   XXIII.]  REMOVAL  AND  DISCHARGE.  §  797 

counts,  and  the  answer  of  the  defendant  denied  the  exist- 
ence of  a  partnership,  it  also  appearing  that  only  a  very 
small  portion  of  the  capital  had  been  contributed  by  the 
plaintiff  and  that  the  effect  of  the  receivership  would 
be  to  arrest  and  probably  ruin  the  business,  it  was  held  that 
the  receiver  ought  to  be  discharged  upon  the  application  of 
the  defendants  and  upon  their  undertaking  to  give  security 
sufficient  to  protect  the  plaintiff.'  So  also,  where  a  receiv- 
er had  been  appointed  because  of  the  refusal  of  executors 
to  act,  and  the  receiver  subsequently  left  the  country,  it 
being  shown  that  the  executors  were  then  willing  to  act,  the 
court  instead  of  appointing  a  new  receiver,  ordered  its 
receiver  to  account  and  directed  the  executors  to  act.' 

§  797.  {d)  Laches. — Upon  the  general  ground  that  courts 
of  equity  discourage  laches  on  the  part  of  suitors,  the  dis- 
charge of  a  receiver  may  be  refused — as  has  already  been 
shown  to  be  the  case  as  regards  the  question  of  a  removal 
of  a  receiver  even  for  cause — where  the  moving  party  has 
been  guilty  of  laches  in  applying  for  the  discharge ;  and,  up- 
on the  other  hand,  a  receiver  already  appointed  may  be  dis- 
charged in  a  case  where  the  plaintiff  is  guilty  of  laches  in 
proceeding  with  the  cause,  especially  where  his  default  af- 
fects injuriously  the  rights  of  other  parties.  Thus,  where 
an  application  for  a  receiver  was  made,  but  the  hearing 
thereupon  was  adjourned  indefinitely  and  nothing  was 
done  for  a  year,  but  subsequently  a  receiver  was  ap- 
pointed, and  upon  the  same  day,  an  order  was  made  in 
another  action  appointing  a  second  receiver  of  the  same 
subject  matter,  a  motion  to  set  aside  the  order  appointing 
the  receiver  in  the  earlier  proceeding  was  granted." 

1870,  and  after  numerous  adjourn- 
ments, a  stipulation  was  made  in  Oc- 
tober, 1870,  continuing  the  proceed- 
ing indefinitely.  On  May  13, 1871,  the 
matter  was  brought  up  again,  and  ad- 
journed by  consent  to  the  18th,  when 
a  receiver  was  appointed.  In  the 
second  case  the  notice  of  motion 
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'  Popper 

V.  Scheider,  7  Abb.  Pr. 

(N.  S.)  56. 

^  Davy  V. 

Gronow,  14  L. 

J.  (N.S.) 

Ch.  134. 

=' National 

[    Mechanics' 

Banking 

Association 

V.    Mariposa 

Co.,    60 

Barb.  423. 

In  the  earlier 

case  the 

application 

was  made   in 

March, 
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§  798.  (e)  When  the  Object  of  the  Receivership  is  Attained. — 
When  the  object  for  which  the  receiver  is  appointed  has 
been  attained,  and  the  necessity  for  such  equitable  relief  as 
the  receivership  affords  has  ceased,  it  is  proper  to  discharge 
the  receiver.  Thus,  where  a  receiver  of  the  property  of  a  de- 
cedent had  been  appointed  pending  the  determination  of  the 
rights  of  various  claimants  thereto,  upon  the  appointment  of 
an  administrator  pendente  lite  the  receiver  was  discharged.' 
And  a  receiver  of  a  railway  appointed  because  of  its  failure 
to  operate  the  road,  may  be  discharged  where  the  court  is 
satisfied  that  this  reason  for  a  receivership  no  longer  exists." 
So  also,  where  it  is  alleged  that  the  receiver  has  been  ap- 
pointed over  a  larger  estate  than  is  necessary,  the  defen- 
dant may  apply  to  the  court  for  an  investigation  of  that  mat- 
ter, and  if  such  appear  to  be  the  case,  the  receiver  ought 
to  be  discharged  as  to  the  surplus."  And  where  trustees 
were  removed  on  account  of  misconduct  and  a  receiver  ap- 
pointed, the  latter  may  be  discharged  upon  the  appoint- 
ment of  new  trustees.*  But  a  receiver  of  the  estate  of 
several  infants,  will  not  be  discharged  on  the  application 
of  one  who  has  reached  his  majority,  until  all  have  become 
of  age  ;^  and  where  application  is  made  for  the  discharge  of 
a  receiver  of  a  bank  who  had  been  appointed  because  of  al- 

was  served  on  May  11th,  1871,  and  the  plaintiff  in  the  latter,  and  also 

adjourned  by  consent  to  the  17th,  that    the   actual    appointment  was 

when  an  order  was  made  appointing  earlier  in  the  latter  case. 

a  receiver,  whose  bond  was  approved  '  In  re  Colvin,  3  Md.  Ch.  297. 

on  the  18th,  and  filed  on  the  20th.  ^  In  re  Long  Branch  &  Sea  Shore 

The  court  said  that  there  was  "no  R.  R.  Co.,  24  N.  J.  Eq.  398. 

propriety  in  allowing  one   creditor  ^McGrath  v.  Veitch,  1  Hog.  110. 

to,  make  a  motion  for  a  receiver,  Cf.  §  625,  mpra. 

and,  by  stipulation  with  the  attor-  "  Bainbrigge  v.  Blair,  3  Beav.  421. 

neys  for  the  defendant,  to  allow  such  -^  Smith  v.   Lyster,  4  Beav.  227. 

proceedings    to     lie    dormant    for  The  infant  is  generally  allowed  a 

months,  until  other  creditors  pro-  year  in  which  to  examine  the  receiv- 

ceed    to  collect  their    claims,  and  er's    accounts,    and    the    receiver 

then,  by  consent  of  the  attorney,  at-  should  not  be  discharged  before  the 

tempt  to  gain  a  priority. "   The  court  lapse  of  that  period.    Matter  of  Van 

also  held  that  there  was  apparently  Home,   7  Paige,  46 ;  Wildridge  v. 

collusion  between  the  parties  in  the  McKane,  2  Moll.  547.     See  also  §§ 

earlier  case  to  defeat  the  claim  of  608,  743,  supra. 
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leged  insolvency,  upon  tlie  ground  that  the  appointment  had 
been  obtained  by  collusion  and  that  the  bank  was  not  in- 
solvent, no  charges  being  made  against  the  receiver  person- 
ally, it  is  proper  to  refuse  the  application.' 

§  799.  Of  the  Effect  of  the  Termination  of  the  Litigation. — 
If  the  controversy  terminate  favorably  to  the  plaintiff  or 
the  party  at  whose  instance  the  receiver  was  appointed,  it 
will  usiially  devolve  upon  him  to  carry  out  the  decree  of  the 
court,  according  to  the  nature  of  the  receivership  and  his 
powers  under  the  decree.  In  some  cases  the  receiver  after 
judgment  is  deemed  not  to  hold  the  property  as  receiver, 
but  as  trustee  for  the  party  found  entitled  thereto.'  If,  on 
the  contrary,  the  result  be  favorable  to  the  adverse  party, 
the  functions  of  the  receiver  are  at  an  end,  and  it  is  proper 
to  order  him  to  account  and  be  discharged.  The  determi- 
nation of  the  suit,  however,  will  not,  ipso  facto,  discharge  the 
receiver,  but  his  functions  must  be  terminated  by  a  formal 
order  of  the  court.^  And  where  the  decision  upon  a  demur- 
rer to  the  bill  is  favorable  to  the  demurrant,  the  receiver 
should  be  directed  to  deliver  over  to  the  defendant  all  the 
property  which  he  has  collected.'  But  where  the  appoint- 
ment of  the  receiver  is  ancillary  to  the  main  proceeding,  the 
fact  that  the  plaintiff  a  demurrer  to  whose  bill  is  sustained, 
has  appealed,  does  not  prevent  the  discharge  of  the  receiv- 
er on  motion  ;'  so  also,  the  fact  that  a  stay  of  proceedings 
has  been  effected  by  the  giving  of  security  will  not  prevent 
the  discharge.^     And  where  the  protection  of  the  rights  of 

1  Bowery  Bank  Case,  5  Abb.  Pr.  Pr.  375 ;  Ireland  v.  Nichols,  9  Abb. 
415 — where  the  reasons  given  were  Pr.  (N.  S.)  71;  s.  o.  40  How.  Pr. 
that  the  appointment  had  not  preju-  85 ;  Beverley  v.  Brooke,  4  Gratt. 
diced  the  petitioner,  and  that  the  re-  220. 

ceiver,  if  an  improper  person,  might  ^  Field  ®.  Jones,  11  Ga.  413.    Cf. 

be  removed.  Beverley  «.  Brooke,  4  Gratt.  230. 

2  Very  «.  Watkins,  23  How.  469.  » Baijghman  t.  Superior  Court,  14 
See  also  §  223,  supra.  Pac.  Rep.  207  (Cal.  1887) ;  Ireland 

3  Keokuk  Northern  line,  etc.,  Co.,  -p.  Nichols,  9  Abb.  Pr.  (N.  S.)  71; 
«.    Davidson,    13    Mo.    App.*  561 ;  In  re  Colvin,  3  Md.  Ch.  300. 
Whiteside  v.  Prendergast,  2  Barb.  « Ireland  u.   Nichols,  9  Abb.  Pr. 
Ch.  471 ;  Crook  «.  Findiey,  60  How.  (N.  S.)  71— where  it  was  held  that 
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a  defendant  requires  tlie  continuance  of  a  receiversliip,  tlie 
court  will  not  grant  a  discharge  although  the  suit  is  at  an 
end ;  but  it  will  require  the  defendant  thus  protected  to  file  a 
bill  forthwith,  to  establish  his  rights.'  But  where  a  receiver 
had  rented  lands  to  one  of  the  parties  to  the  action,  and 
thereafter  a  decree  was  made  which  was  claimed  to  be  final, 
but  did  not  in  terms  discharge  the  receiver  and  had  not  been 
fully  executed,  it  was  held  that  the  receiver  might  apply  for 
an  order  dispossessing  the  lessee  and  restoring  the  posses- 
sion to  him,  in  order  that  a  new  tenant  might  be  put  into  pos- 
session."^ 

§  800.  Of  Discharge  Because  of  a  Change  in  the  Status  duo.-:— 
An  injunction  to  put  a  purchaser  into  possession  is,  ipso 
facto,  a  discharge  of  the  order  appointing  a  receiver  of  the 
land  in  litigation  and  afiected  by  the  injunction,"  and,  in 
such  a  case,  the  recognizance  of  the  receiver  may  be  vaca- 
ted on  motion,  although  he  have  been  formerly  discharged.* 
But  where,  in  a  suit  by  a  receiver  of  a  corporation,  the  defen- 
dant set  up  that,  by  an  election  of  a  new  board  of  directors 
shortly  after  the  appointment  of  the  receiver,  the  corpora- 
tion became  vested  with  the  right  to  continue  the  manage- 
ment of  its  affairs,  that  the  powers  of  the  court  were  ex- 
hausted and  that  the  receiver  had  ceased  to  have  any  au- 
thority to  prosecute  any  suit  in  behalf  of  the  corporation, 
and  the  reply  admitted  the  election  but  averred  that  no 
application  had  been  made  to  the  court  by  the  directors  to 
have  the  receiver  discharged,  it  was  held  that  the  new  elec- 
tion did  not,  ipso  facto,  put  an  end  to  the  office  and  author- 
ity of  the  receiver,  although  it  might  furnish  ground  for  his 
removal  on  a  proper  application  to  the  court  that  appointed 
him,  the  court  saying  : — "  The  general  rule  of  chancery 
practice  is,  that  a  receiver  is  never  discharged  by  a  decree, 
unless  perhaps  by  a  decree  which  disposes  of  the  subject 

only  those  proceedings  which  are  ^  Visage  v.  Schoflold,  00  Ga.  680. 

instituted  for  the  purpose  of  enforc-  Cf.  Beverley  v.  Brooke,  4  Gratt.  220. 

ing  the  judgment  are  stayed.  ^  Ponsonby  v.  Ponsonby,  1  Hogan, 

'Whiteside    ®.    Prendergast,     2  321. 

Barb.  Ch.  471.  "Anon.,  2  Ir.  Eq.  416. 
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matter  and  leaves  the  receiver  nothing  to  act  upon  ;  but  the 
rule  is,  that  an  application  for  discharge  must  be  made, 
notice  of  which  should  be  given  to  all  parties.'"  In  New 
York,  the  Supreme  Court,  in  proceedings  instituted  by  the 
Attorney-General  against  an  insolvent  life  insurance  com- 
pany under  the  provisions  for  such  a  proceeding  in  the  In- 
surance Act  of  1869,^  has  no  power  to  discharge  the  receiver 
upon  motion  of  the  company  and  to  order  the  restoration 
of  the  property  to  the  corporate  officers,  but,  where  the  act- 
uary's report  shows  that  the  company  is  not  able  to  go  on 
with  its  business,  the  assets  in  the  hands  of  the  receiver 
must  be  turned  into  money,  the  liabilities  paid  and  the  cor  • 
porate  affairs  closed  up.^  And  after  a  receiver  has  been 
regularly  appointed  in  an  action  to  wind  up  an  insurance 
company,  the  parties  cannot,  by  stipulation,  effect  the  re- 
moval of  the  receiver,  and  undo  what  has  been  done." 

§  801.  Of  thie  Effect  of  the  Discharge  upon  Accrued  Liabih- 
ties. — The  discharge  of  a  receiver  cannot  be  set  up  in  an- 
swer to  a  motion  for  leave  to  bring  an  action  against  him  to 
recover  possession  of  property  subject  to  the  receivership, 
where  it  can  be  shown  that  the  complainants  had  no  no- 
tice of  the  motion  for  his  discharge  and  that  the  receiver, 
prior  thereto,  had  been  duly  apprised  of  their  claim ;  and 
accordingly  an  order  refusing  leave  to  sue  in  such  a  case, 
upon  the  ground  of  the  discharge,  is  appealable.' 

'  Keokuk    Northern    Line,     etc.,  discontinuance  of  an  action  brought 

Co.,  V.  Davidson,  13  Mo.  App.  561,  under  the  Laws  of  1853.  ch.  406.  § 

5^7  24,  to  wind  up  a  fire  insurance  com- 

2N.  Y.  Laws  of  1869,  ch.  902.  pany,   see  In  re  Mechanics'    Fire 

3  Attorney-Generals.  Atlantic Mu-  Ins.  Co.,  5  Abb.  Pr.  444,  and  as  to 

tual  Life  Ins.  Co.,  77  N.  Y.    336,  the  statutory  requirements  in  New 

840,  affirming  8.  o. ,  15  Hun,  84,  s.  o. ,  York  in  point,  cf.  §  1788,  Code  Civii 

56  How.  Pr.  391.  Proc. 

^Peoples.  Globe  Mutual  Life  Ins.  i>Miller  «.Loeb,64Barb.454.    See 

Co.,  57  How.  Pr.  481.    As  to  the  also  §  214,  mpra. 
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IThe  references  arre  to  sections.'} 

A. 

ABATEMENT  OF  THE  SUIT, 

how  far  a  termination  of  the  receivership  operates  as  an,  290. 
ACCIDENTAL  FIRES.     (See  Fibes.) 
ACCOUNTS,  743-757. 

the  receiver  must  keep  and  render  just  and  true,  743. 

investment  of  the  funds,  744. 

calling  the  receiver  to  account,  745,  746. 

the  practice  herein,  747,  748. 
expenditures  which  will  be  allowed  on  the  accounting,  479. 
the  rule  herein  in  railway  receiverships,  750. 
for  legal  expenses,  751. 
for  counsel  fees,  751. 

not  for  counsel  fees  of  either  party  in  interest,  752,  753. 
allowance  of  costs,  754. 
penalties  for  misconduct  and  neglect,  755. 
when  the  receiver  must  pay  interest,  756. 
appeals  herein,  757. 
ACCRUED  LIABILITIES, 

effect  of  the  receiver's  discharge  upon,  801. 
ACQUIESCENCE, 

effect  of  delay  in  making  application  for  a  receiver,  116,  425,  614,  797. 
ACTION,  FORM  OF, 

the  receiver  must  pursue  the  ordinary  remedies,  665. 
actions  growing  out  of  the  receivership,  717,  726. 
by  a  receiver  in  supplementary  proceedings,  647,  648,  649.    (See  Sup- 
plementary Peooeedings.) 
ACTIONS  BY  AND  AGAINST  THE  RECEIVER.    (See  Suits  by  and 

AGAIXST  THE  ReOEIVEE.) 

ADMINISTRATORS, 

receivers  in  cases  involving  the  rights  of.     (See  Exeoutobs  and 

Administeatoes.) 
generally  eligible  to  be  made  receiver,  38. 
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ADVERSE  CLAIMANT, 

his  title  as  against  the  receiver,  213,  214. 
AFFIDAVITS, 

accompanying  the  application  for  a  receiver,  148-154. 
(See  Pbaotioe.) 
ANNUITANTS, 

receivers  in  aid  of,  487. 
APPEALS, 

the  effect  upon  the  receiver's  right  of  possession,  235. 

the  receiver  may  appeal  from  orders  affecting  his  duties,  286. 
but  not  from  an  order  of  removal,  286. 

in  actions  against  the  receiver,  716. 

from  settlement  of  receiver's  accounts,  756. 

from  settlement  of  the  receiver's  compensation,  774. 

from  order  of  removal,  781. 

from  the  order  discharging  the  receiver,  792. 

review  of  the  order  of  appointment  on  appeal.    (See  Review  of  the 
Order  of  Appointment  on  Appeal.) 
APPOINTMENT  OF  A  RECEIVER,  24-105. 

the  receiver  must  be  an  indifferent  person,  24. 

the  selection  a  matter  of  discretion,  25. 

where  the  parties  agree,  26. 

party  to  the  suit  generally  ineligible,  27. 

relatives  of  the  parties  generally  ineligible,  28. 

officers  of  the  United  States  generally  ineligible,  29. 

officers  of  court  generally  ineligible,  30,  32. 

solicitors  and  legal  advisers  generally  ineligible,  31. 

officers  or  stockholders  of  corporations  generally  ineligible,  33. 

one  corporation  may  be  made  the  receiver  of  another  corporation,  34. 

trustees  are  ineligible,  35. 

next  friends  are  ineligible,  36.     • 

mortgagee  is  generally  ineligible,  37. 

administrator  is  generally  eligible,  38. 

eligibility  in  general,  39. 

review  of  the  order  of  appointment  on  appeal,  40. 
in  various  jurisdictions,  41-44. 
in  the  Federal  Supreme  Court,  45. 

status  of  the  receiver  pending  the  appeal,  46. 

the  remedy  of  a  receivership  to  be  resorted  to  with  caution,  47. 

must  not  work  an  injustice,  48. 

consent  of  the  parties  not  a  sufficient  ground,  49. 

there  must  be  a  suit  pending,  50. 

the  party  applying  for  the  appointment  must  have  an  interest  in  the 
litigation,  50. 

time  when  the  appointment  will  be  made.  51. 
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APPOINTMENT  OF  A  RECEIVER- C7<wfa»w«f. 

application  by  defendants,  52. 

of  what  the  receiver  may  take  possession,  53-62. 

the  English  rule,  54. 

as  affected  by  considerations  of  public  policy,  55. 
assets  under  the  New  York  statute,  56. 

the  application  does  not  enlarge  the  jurisdiction  of  the  court,  67. 
a  receiver  of  growing  crops,  58. 
particular  proof  required  in  special  cases,  59. 
the  possession  and  location  of  the  property,  60. 
property  outside  the  Jurisdiction,  61. 
provisions  of  the  New  York  Code,  63. 
in  what  cases  to  be  made,  63-105. 
insolvency  as  a  ground,  63. 
of  property  in  litigation  in  probate  courts,  64. 

Maryland  and  New  York  rules  herein,  65. 
as  against  the  legal  estate  or  party  in  possession,  66. 
in  ejectment  cases,  67. 
in  cases  of  fraudulent  conveyances,  67. 
when  the  right  is  doubtful,  68. 

the  general  rule  herein,  69. 

the  New  York  rule  herein,  70,  71. 
of  rents  and  profits  of  realty,  72,  73. 

inadequacy  of  price  as  a  ground,  74. 
of  a  corporation  acting  as  trustee,  75. 
for  an  estate  in  trust,  76. 
over  an  executor,  77,  78. 
as  against  a  tenant  in  common,  79. 

a  mortgagee  in  possession,  80,  81. 

of  the  rights  herein  of  the  several  mortgagees,  82. 
of  the  rights  of  other  creditors,  83. 
of  mortgaged  property,  84. 
where  there  is  already  a  receiver,  85. 
of  the  property  of  corporations,  86, 

in  case  of  disagreement  among  corporate  oflBcials,  87. 

in  case  of  misconduct  of  directors,  88. 

in  case  of  insolvency,  88,  89. 
of  the  property  of  unincorporated  societies,  90. 
or  partnership  property,  91. 

when  the  partnership  is  not  dissolved,  91. 

in  case  of  disagreement  among  partners,  92. 

in  case  of  the  withdrawal  or  misconduct  of  a  partner,  93. 

in  case  of  dissolution,  94,  95,  96. 

in  case  of  a  foreign  partnership,  97. 
to  enforce  specific  performance,  98. 
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APPOINTMENT  OF  A  H^CElYim— Continued. 
continuance  of  the  receivership,  99. 
miscellaneous  cases,  100. 
ruling  upon  a  Rhode  Island  statute,  101. 

upon  the  provisions  of  the  Code  of  North  Carolina,  102. 
upon  the  provisions  of  the  Code  of  New  York,  103,  104, 
105. 
the  effect  of,  1. 

not  for  the  benefit  of  strangers,  2. 
when  it  will  be  made,  5. 
■grounds  for  refusal,  5. 
effect  upon  the  rights  of  third  persons,  6. 
the  jurisdiction  of  the  Federal  courts,  9. 
of  the  State  courts,  10,  14. 

statutory  regulations  of,  10,  12. 
of  Appellate  courts,  11. 

of  the  Supreme  Court  of  the  United  States,  11. 
in  vacation,  13, 
conflict  of  jurisdiction,  15. 

of  the  effect  of  an  irregular  or  erroneous  appointment  upon  the  re- 
ceiver's title,  198. 
the  English  rule,  190. 
of  the  effect  of  an  irregular  or  erroneous  appointment  upon  the  re- 
ceiver's possession,  227. 
of  the  effect  of  an  irregular  or  erroneous  appointment  upon  contempt 

proceedings,  246. 
of  the  effect  upon  the  receiver's  personal  rights,  250. 

how  far  his  rights  and  powers  are  conferred  by  the  order  of, 
249. 
upon  the  application  of  a  debtor  railway  corporation  itself,  327. 
of  a  national  bank,  471. 

effect  of,  472. 
proof  of,  in  actions  by  receivers,  698. 
cannot  be  attacked  collaterally,  701. 

compensation  of  the  receiver  when  the  appointment  is  vacated,  773. 
or  was  irregular,  773. 
ASSIGNEE  IN  INSOLVENCY, 
a  receiver  in  place  of,  288. 

his  title  as  against  the  receiver,  212. 
ASSIGNMENT, 

when  a  formal  assignment  is  necessary  in  order  to  give  the  receiver 

title,  193. 
what  property  passes  to  the  receiver  by  an,  195. 
ATTACHMENT, 

trust  estates  not  subject  to,  in  actions  against  receivers,  713. 

760 


GENERAL    INDEX. 
\_The  references  are  to  sections.} 

B. 

BANK, 

BAm^RV^TC™'  '™''  '°^''  RAILWAY8,  National  Banks.) 

receiver  in  proceedings  in,  502. 
the  receiver's  right  to  appear  in  proceedings  in,  684. 
conflict  "between  an  assignee  and  a  receiver  21  27 
BENEVOLENT  ENTERPRISES, 

actions  by  the  receiver  to  recover  subscriptions  to,  675 
BILL,  117-133.  ' 

(See  Peactioe.) 
BOND,  172-190. 

the  receiver  must  generally  give  a,  172. 

when  bond  need  not  be  given,  173. 

the  receiver's  own  recognizance,  174. 

upon  an  extension  of  the  receivership,  175. 

number  of  sureties,  176. 

assignment  of  securities,  176. 

who  may  be  sureties,  177. 

made  payable  to  an  officer  of  the  court,  178. 

must  be  approved  by  the  court,  179. 

waiver  of  bond  by  consent,  179. 

when  the  security  becomes  insufficient,  180. 

the  effect  of  vacating  the  bond  as  to  one  surety,  180. 

failure  to  give  bond,  effect  of,  181. 

imperfections  in  the  bond,  181,  182. 

sureties  liability,  the  nature  of,  183. 

effect  of  discontinuance  of  the  suit,  184. 

effect  of  death  of  a  surety,  184. 

sureties  liable  upon  a  general  clause  in  the  condition  of  the  bond, 

185. 
their  liability  absolute,  186. 
proof  required  to  enforce  the  bond,  186,  187. 
liability  of  the  surety  for  costs,  interest,  etc.,  188. 
vacating  the  recognizance,  189. 
pajrment  to  a  solicitor,  189. 
reimbursement  of  the  surety,  190. 
how  far  the  surety  is  an  officer  of  the  court,  190. 
of  the  receiver  in  supplementary  proceedings,  636. 
effect  of  a  failure  to  file  a  bond  upon  the  receiver's  right  to  mainteln 
actions,  667. 
BONDHOLDERS, 

their  fights  and  liabilities  in  connection  with  a  receivership.  (See 
Railways,  Reoeivees'  Ceetificates,  Coepobations  otheb  than 
Railways,  Suits  by  ai^d  against  Reoeivees,  etc.) 
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c. 

CAPITAL  STOCK, 

(See  Railways,  CoRPORATioifs  other  than  railways,  Snxs  by  and 
AGAINST  Receivers,) 
CAR  TRUSTS, 

priority  of  claims  against  a  railway  receiver  upon,  372. 
CAVEAT  EMPTOR,  *  i 

applies  to  sales  by  the  receiver.     (See  Sales  by  the  Receiver.)  ■ 

CERTIFICATES,  379-402. 

(See  Receivers'  Certificates.) 
CHANCERY, 

jurisdiction  of  the  Court  of  Chancery  to  appoint  receivers,  3. 
CHATTEL  MORTGAGES, 

receivers  of  property  subject  to,  538. 

receivers  as  against  chattel  mortgagees  in  judgment  creditors'  suits, 
621. 
CHATTELS  REAL, 

receivers  of,  501. 
CHOSES  IN  ACTION, 

the  receiver's  title  to,  196. 
COMITY, 

application  of  the  doctrine  herein,  16-20. 

the  recognition  of  the  receiver  of  another  court  not  of  right,  16. 

between  courts  of  different  St,ates,  17. 

restriction  of  the  doctrine,  18. 

extension  of  the  doctrine,  19. 

in  what  courts  the  receiver  may  sue,  682-685. 
(See  Suits  by  and  against  the  Receiver.) 
COKMON  CARRIERS  OF  FREIGHT, 

liability  of  receivers  of  a  railway  as,  724. 
COMPENSATION  OF  THE  RECEIVER,  758-774. 

introductory,  758. 

when  the  amount  is  discretionary,  759. 
English  rule,  760. 
Irish  rule,  761. 

amount  fixed  by  analogy  to  that  in  other  cases  of  trust,  etc.,  762. 

the  New  York  rules,  763,  764. 

the  rules  in  various  other  States,  765. 

method  of  calculating  the  percentage,  766. 

of  railway  receivers,  767. 

of  the  receiver  of  a  corporation,  470. 

when  the  receiver  acts  in  two  capacities,  768. 

additional  allowances,  769. 

for  services  as  counsel,  770. 

liability  for  the,  771,  772. 
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COMPENSATION  OF  THE  RECEIVER- (7on«mt^. 
where  the  appointment  has  been  vacated,  773. 

or  was  irregular,  773. 
appeals  from  the  settlement,  774. 
COMPROMISE  OF  CLAIMS  AGAINST  THE  FUND, 
the  right  of  the  receiver  to  make,  268. 

his  action  herein,  when  judicious,  will  be  approved,  269. 
CONFLICT  OF  JURISDICTION, 

as  to  the  appointment  of  a  receiver,  15. 

between  courts  of  the  same  State,  15,  20,  23. 
between  State  and  Federal  courts,  15. 
the  application  of  the  doctrine  of  comity  herein,  16-20. 

the  recognition  of  the  receiver  of  another  court  not  of  right,  16. 
between  courts  of  different  States,  17. 
restriction  of  the  principle  of  comity,  18. 
extension  of  the  principle  of  comity,  19. 
between  an  assignee  in  bankruptcy  and  a  receiver,  81. 
in  foreclosure  proceedings,  22. 
CONFLICT  OF  RECEIVERSHIPS, 

(See  Contempt  of  Court.) 
CONSENT  OF  THE  PARTIES, 

not  a  sufficient  ground  for  the  appointment,  49. 
CONSIGNED  GOODS, 

a  receiver  of,  100. 
CONTEMPT  OF  COURT,  287-258. 

interference  with  a  receiver  is,  4,  n,  237,  238. 
what  will  amount  to  an  interference,  239.  240. 
on  the  part  of  the  defendant,  241. 
•    what  will  not  amount  to  a  contempt  on  his  part,  242. 

the  rule  where  the  property  is  without  the  jurisdiction,  843. 
what  court  can  punish  the  contempt,  244. 
what  constitutes  sufficient  notice  of  the  receivership,  245. 
where  the  appointment  is  irregular  or  erroneous,  246. 
title  to  property  cannot  be  adjudicated  in  these  proceedings,  247. 
on  the  part  of  the  receiver,  248. 
conflict  of  receiverships,  248. 
CONTINUANCE  OF  THE  RECEIVERSHIP,  99. 

when  the  receivership  may  be  continued,  99. 
CONTRACTS, 

power  of  the  receiver  to  make  or  to  enforce.    (See  FrifOTioNS  of  thb 
Receiver,  Corporations  other  than  Railways,  Railways,  Suits 

BY  AND  AGAINST  THE  ReCEIVEE.) 

COPARTNERSHIP  PROPERTY, 
receiver  of,  557-588. 

(See  Partnership  Propebtt). 
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CORPORATION, 

one  corporation  may  be  appointed  receiver  of  another  corporation,  34. 
-    appointment  of  a  receiver  of  a  corporation  acting  as  trustee,  75. 
a  receiver  of  the  property  of  a,  86-89. 

a  receiver's  right  to  compel  a  disclosure  of  the  affairs  of  a,  275. 
the  receiver's  duty  to  collect  unpaid  stock  subscriptions,  300. 
receivers  of  the  mortgaged  property  of  a,  536,  537. 
suits  against  officers  of  a,  668. 
in  a  receiver's  hands  not  liable  for  negligent  injuries  to  persons  or 

property,  721,  722. 
liability  on  statutory  liability,  723. 
(See  Railways,  Corpoeations  othee  than  Railways.) 
CORPORATIONS  OTHER  THAN  RAILWAYS,  403-479. 
of  the  appointment  generally,  403^30. 
the  jurisdiction  wholly  statutory,  403. 
when  a  receiver  may  be  appointed,  404,  405,  415,  416. 
how  far  the  corporation  is  dissolved  by  the  appointment,  406,  412. 
appointment  by  the  Executive  of  a  State,  407. 
statutes  strictly  construed,  408. 
extent  of  the  jurisdiction  in  Chancery,  409. 
an  injunction  as  a  concurrent  relief,  410. 
receiver  not  always  appointed  although  an  injunction  is  granted, 

411. 
parties  to  the  suit  for  the  appointment,  413,  414. 
under  what  circumstances  the  appointment  will  be  made,  415,  416. 
under  the  New  York  Code  of  Civil  Procedure,  415. 
in  cases  of  fraudulent  insolvency,  417. 
in  foreclosure  cases,  418. 
as  incidental  to  a  creditor's  bill,  419. 
in  a  creditor's  action  in  New  York,  420. 
of  a  religious  corporation,  421. 
of  a  foreign  corporation,  422. 
when  the  application  will  be  denied,  423,  424. 
laches  as  a  ground  for  the  refusal,  425. 
security  in  lieu  of  a  receiver,  426. 
jurisdiction  over  the  officers  and  assets  of  a  foreign  corporation, 

427. 
who  may  be  appointed  receiver,  428. 
the  procedure,  428,  429. 
miscellaneous  incidents,  430. 
of  the  administration  of  the  receiver,  431-470. 
receivers  are  officers  of  the  court,  431. 

two  general  classes,  432, 
receivers  are  trustees  for  the  corporation,  the  stockholders  and 
the  creditors,  433. 
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CORPORATIONS  OTHER  THAN  RAILWAYS- (7cm«nu«i. 

their  powers  generally,  434,  435. 

as  to  the  prior  contracts  of  the  corporation,  486. 
to  compromise  claims,  437. 
as  to  actions  pending  against  the  company,  438. 
to  institute  actions  and  proceedings,*  439  440. 
to  attacli  fraudulent  transfers,  441,  442. 
in  reference  to  illegal  preferences,  443,  445,  446. 
to  collect  unpaid  stock  subscriptions,  444.' 
to  subject  the  property  of  the  stockholders,  447. 
,     to  enforce  statutory  liability,  448,  449. 
the  rights  of  attaching  creditors,  450. 
actions  on  premium  notes,  451. 
New  York  rule  herein,  452. 
defenses  to  these  actions,  453,  454. 
estoppel,  454. 
the  receiver's  title  generally,  455. 

to  special  deposits,  456. 
the  right  of  set-off,  457,  458. 
subsequent  acts  of  the  corporation  as  affecting  the  receiver's  title 

459. 
estoppel  by  judgment,  460. 
title  to  real  property,  461. 

special  practice  in  New  York  and  Indiana,  462. 
liabilities  incident  to  the  receivership,  463. 
aid  of  the  court  in  the  administration  herein,  464,  465. 
instruction  and  direction  by  the  court,  466. 
distribution  of  assets,  467. 
application  of  the  fund,  468,  469. 
compensation  of  the  receiver,  470. 
See  National  Banks). 
COSTS  AND  EXPENSES  OF  LITIGATION, 

when  the  receiver  is  chargeable  with,  313,  314,  679,  754. 
COUNSEL, 

receivers  may  employ,  261. 

but  generally  not  the  attorney  of  either  party,  262. 

a  qualification  of  this  rule,  263. 
in  supplementary  proceedings  the  attorney  who  obtained  the 
judgment  need  not  be  employed,  265. 
COUNSEL  FEES, 

allowances  therefor  upon  the  receiver's  accounting,  751-753. 
when  the  receiver  acts  as  counsel,  770. 

(See  AocoiJNTs,  Compensation  of  the  Reoeiveb.) 
COUNTER  CLAIMS, 

(See  Suits  bt  and  against  Receivers.) 
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COURTS, 

which  may  appoint  a  receiver,  8-23. 

the  power  inherent  in  a  Court  of  Chancery,  3,  8. 

the  English  statute  herein,  8. 
jurisdiction  of  United  States  courts,  9. 
State  courts,  10,  14. 
appellate  courts,  11. 

Supreme  Court  of  the  United  States,  11. 
conflict  of  jurisdiction,  15. 

where  the  tenant  attorns  to  the  receiver  court  becomes  landlord,  4. 
in  what  court  the  receiver  may  sue,  680-687. 
in  what  court  the  receiver  may  be  sued,  710. 
(See  Appointment  of  a    Receiver,    Peaotioe,    United   States 
Courts.) 
CREDITORS'  ACTIONS, 
receivers  in,  419,  420. 

receivers  of  trust  property  in  aid  of  creditors,  604. 
(See  Judgment  Creditors'  Suits.) 
CROPS, 

(See  Growing  Crops.) 

D. 

DAMAGE  TO  PROPERTY  IN  THE  HANDS  OF  A  RECEIVER, 

plaintiff  not  liable  for,  1. 

priority  of  claims  against  a  railway  receiver  for,  365,  371. 
in  negligence  cases,  claims  against  the  receiver  for,  718,  719,  720. 
(See  Liability  of  the  Receiver.) 
DANGER  OF  LOSS  OR  INJURY, 

a  ground  for  the  appointment  of  a  receiver,  5. 
DEATH, 

a  receivership  when  a  partnership  is  dissolved  by  the  death  of  one  of 
the  partners,  96,  572. 
in  the  interest  of  the  representatives  of  a  deceased  partner,  581. 
effect  of  the  death  of  a  surety  on  the  receiver's  bond,  184. 

of  the  judgment  debtor  pending  proceedings  supplementary  to 
execution,  218. 
liability  of  a  railway  receiver  for  injuries  to  passengers  resulting 
in,  365. 
DEED  TO  REALTY, 

the  receiver's  power  to  execute,  733. 
DEFENSES, 

to  actions  by  receivers,  697-706. 
the  receiver's  defenses  in  actions  against  him,  714. 
(See  Suits  by  and  against  Receivers.) 
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DEFINITION, 

of  "a  receiver,  1. 
DILIGENCE, 

(See  ACQCIESOKNOE.) 

DISCHARGE  OF  THE  RECEIVER, 

effect  of  a  decree  discharging  the  receiver,  upon  his  right  of 
sion,  236. 
upon  redemption  of  mortgaged  property  subject  to  a  receiver- 

ship,  546. 
(See  Removal  and  Discharge  of  the  Receiver.) 
DISCRETION  OF  THE  COURT, 

as  to  the  appointment  of  a  receiver,  5,  7. 
as  to  the  selection  of  the  receivers,  25. 
DISCRETION  OF  THE  RECEIVER, 

the  receiver's  right  to  exercise  his  discretion,  256. 
the  making  of  contracts  and  the  application  of  the  fund  not  matters 
of  discretion,  257. 
(See  Functions  of  the  Receiver.) 
DISSOLUTION  OF  PARTNERSHIP, 

receiver  in  case  of,  94-96. 
DISTRESS, 

in  actions  against  the  receiver,  713. 
DIVERSION  OF  THE  INCOME  OF  A  RAILWAY, 
as  affecting  priority,  378. 
(See  Railways.) 
DIVORCE, 

receiver's  title  to  the  propei-ty  of  a  husband  pending  proceedings  for 
a  divorce,  210. 
DOWER, 

a  receiver  in  aid  of,  485. 
DUTIES  OF  THE  RECEIVER,  291-302. 
to  obey  the  orders  of  the  court,  260,  291. 
in  the  absence  of  a  specific  order,  292. 
in  case  of  irregular  or  insufficient  orders,  292. 
the  receiver  strictly  amenable  to  the  court,  293. 
in  respect  of  taking  possession  of  the  property,  294. 
the  duties  and  liabilities  arising  therefrom,  295. 
to  be  impartial ,  296. 
should  keep  control  of  the  fund,  297. 
should  preserve  the  property,  298. 
may  contract  for  labor  and  supplies,  299. 

of  the  duty  of  a  second  receiver  as  to  such  contracts  made  by  the 
first,  299. 
of  the  collection  of  unpaid  subscriptions  to  the  capital  stock  of  a 
corporation,  300. 
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DUTIES  OP  THE  IXEOmNlE.lX— Continued. 
in  respect  to  liens  upon  the  property,  801. 
as  to  allowing  and  paying  claims,  302. 

herein  of  mistake,  302. 
appointed  by  a  United  States  Court  under  the  Act  of  March,  3,  1887, 

322. 
of  partnership  property,  585. 

(See  Functions  of  the  Receiver.) 

E. 

EJECTMENT, 

appointment  of  a  receiver  in  cases  of,  67,  494. 
after  recovery  of  judgment  in,  495. 

the  receiver's  right  to  bring  an  action  of,  276. 

the  effect  of  the  statutory  abolition  of,  525. 
ELIGIBILITY  IN  GENERAL, 

who  may  be  appointed  receiver,  39. 

(See  Appointment  of  the  Reoeivee.) 
EQUITABLE  INTERESTS, 

of  the  receiver's  title  to,  196. 
EQUITABLE  LIENS, 

how  protected  in  railway  receiverships,  373. 
EQUITABLE  MORTGAGES, 

receivers  of  property  subject  to,  539. 
ESTATE  IN  TRUST, 

appointment  of  a  receiver  of,  76. 

(See  Trusts.) 
ESTOPPEL, 

by  judgment  as  affecting  a  receiver  of  corporate  property,  460. 

to  deny  receiver's  authority  to  sue,  695. 
EXECUTION, 

levy  of,  effect  upon  receiver's  title,  207. 

receivers  in  aid  of,  609-649. 

trust  estates  not  subject  to  levy  of,  in  actions  against  a  receiver,  713. 
CSee  Supplementary  Proceedings,  Judgment  Creditor's  Suits.) 
EXECUTOR, 

appointment  of  a  receiver  over,  77,  78. 
EXECUTORS  AND  ADMINISTRATORS, 

receivers  of  trust  property  as  against,  596. 

receiver's  compensation  sometimes  calculated  by  analogy  to  that 
of,  762. 
(See  Trusts.) 
EXEMPT  PROPERTY, 

receiver  takes  no  title  to  property  exempt  from  levy  of  execution,  204. 
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EXEMPT  V^OV'EKTY— Continued. 

nor  to  the  proceeds  of  insurance  policies  upon  such  property,  205. 
nor  to  money  recovered  as  damages  thereto,  205. 
nor  to  trust  funds,  pensions,  etc.,  206. 
EX  PARTE  APPLICATIONS  FOR  A  RECEIVER, 
of  the  practice  herein,  134r-147. 
(See  Practice.) 
EXPENDITURES  BY  THE  RECEIVER, 

what  will  be  allowed  on  the  accounting,  749-754. 

(See  Accounts,  Compensation  of  the  Reoeiveb.) 
EXPRESS  TRUSTS, 

receivers  in  cases  of,  589,  590. 
(See  Trusts.) 
EXTENSION  OF  THE  RECEIVERSHIP,  85,  788. 

the  bond  in  case  of  an,  175. 
EXTRAORDINARY  REMEDY, 
a  receivership  is  an,  1,  2,  7,  8. 

as  compared  with  the  remedy  by  injunction,  736,  737. 

F. 

FIRES, 

liability  of  a  railway  receiver  for  damages  to  adjacent  property  from, 
365. 
FEDERAL  COURTS, 

(See  United  States  Courts.) 
FORECLOSURE  PROCEEDINGS, 
receiverships  in,  418. 

appointment  of  railway  receivers  in,  346-358. 
(See  Railways,  Mortgaged  Property.) 
FOREIGN  CORPORATIONS, 
receivers  of,  422. 
jurisdiction  over  the  assets  and  oflBcers  of,  427. 

(See  Corporations  other  than  Railways,  Railways.) 
FOREIGN  COURT, 

power  of  the  receiver  to  sue  in,  4,  n. 

(See   Suits   by   and   against  the  Reoeiveb,  United  Statm 
Courts.) 
FOREIGN  PARTNERSHIP, 

a  receiver  of  the  property  of  a,  97. 
FOREIGN  TRUSTEES, 

receivers  of  trust  property  in  the  hands  of,  603. 
(See  Trusts.) 
FRAUD, 

as  a  ground  for  the  appointment  of  a  receiver,  5,  483. 
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FRAUDULENT  CONVEYANCES, 

appointment  of  a  receiver  in  cases  of,  67. 
FRAUDELENT  INSOLVENCY, 

as  a  ground  for  the  appointment  of  a  receiver,  417. 
FUNCTIONS  OF  THE  RECEIVER,  249-290. 

of  a  receiver  by  statutory  authority  for  special  purposes,  25L 
receiver  holds  the  property  for  the  benefit  of  all  parties,  2,  252. 
in  respect  of  taking  possession  of  the  property,  253. 
his  right  to  claim  property  out  of  the  jurisdiction,  254. 

his  power  over  such  property,  255. 
his  right  to  exercise  his  own  discretion,  256. 

the  application  of  the  fund  and  making  of  contracts  not  matters 
of  discretion,  257.  ' 

his  right  to  originate  proceedings,  258. 
bis  right  to  apply  to  the  court  for  instruction,  259. 
the  receiver  is  always  subjeqt  to  the  control  of  the  court,  2,  260. 
his  power  to  employ  counsel,  261. 

but  not  generally  the  attorney  of  either  party,  262. 

a  qualification  of  this  rule,  263. 
in  supplementary  proceedings  the  attorney  who  obtained  the 
judgment  need  not  be  employed,  264. 
his  power  to  appoint  deputies  and  assistants,  265. 

his  right  to  the  protection  of  the  court,  266,  267.  L 

in  the  matter  of  "  strikes,"  267,  336.  f 

his  power  to  compromise  disputed  claims,  268. 

his  action  herein,  when  judicious,  will  be  approved,  269. 
the  receiver  cannot  ordinarily  bid  at  the  sale,  270,  271.  | 

an  exception  to  this  rule,  271.  '" 

the  receiver  should  not  be  interested  in  any  claim  against  the  fund, 

272. 
his  right  as  to  paying  out  money,  273. 

as  to  receiving  money  not  due,  274. 
his  authority  to  compel  disclosure  of  the  affairs  of  a  corporation,  275. 
his  right  to  bring  ejectment,  276. 
to  rents,  277. 
in  reference  to  leased  property,  278. 

the  rule  herein  in  New  York,  279. 
to  distrain  for  rent,  280,  281. 
of  attornment,  280,  281. 
the  receiver's  right  to  make  repairs  upon  property  in  his  hands,  282. 
of  the  right  to  contract  for  labor  and  supplies,  299. 
money  deposited  by  a  receiver  is  not  a  special  deposit,  283. 
of  a  receiver's  power  to  conduct  a  business,  284. 
of  the  receiver's  right  to  resort  to  hypothecated  property  for  means 
to  meet  pxpenses,  etc.,  285. 
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FUNCTIONS  OF  THE  BMCmYER-Continued. 

of  the  receiver's  right  to  appeal,  286. 

of  the  statute  of  limitations,  287. 

of  a  receiver  in  place  of  an  assignee,  288. 

of  officers  having  the  powers  of  receivers,  but  not  appointed  as  such, 

of  the  termination  of  the  receiver's  functions  by  abatement  or 
sedeas,  290. 
FUNDS  DEPOSITED  IN  BANK, 
liability  of  the  receiver  for,  310,  311. 

a 

GARNISHMENT, 

receiver  not  subject  to,  228. 

the  rule  herein  in  Colorado,  Maryland  and  elsewhere,  229. 
of  plaintiff,  receiver  may  proceed  by,  673. 
GROWING  CROPS, 


H. 


receiver  of,  58,  501,  532. 


HEIR  AND  DEVISEE, 

receiver  as  between,  498. 
HUSBAND  AND  WIFE, 
receiver  as  between,  499. 


INADEQUACY  OF  CONSIDERATION, 

a  ground  for  the  appointment  of  a  receiver  of  realty,  74 
INADEQUACY  OP  SECURITY, 

a  ground  for  the  appointment,  520. 
INCOME  OF  A  RAILWAY, 

diversion  of,  as  affecting  priority,  378. 
INCUMBRANCES, 

receiver's  sale  subject  to. 

(See  Reoeivee's  Certificates,  Sales  by  the  Reokivkb.) 
INFANTS, 

receivers  of  trust  property  in  behalf  of,  598. 
(See  Trusts.) 
INJUNCTIONS,  736-742. 

injunctions  and  receiverships  compared  and  contrasted,  736. 
are  concurrent  relief,  410. 
are  distinct  remedies,  737. 
in  aid  of  the  receiver  215,  738. 
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mjVl^^CTlO'^S— Continued. 

against  unauthorized  suits,  738. 
to  protect  the  receiver's  possession,  739. 
to  secure  the  due  execution  of  orders  upon  the  receiver,  740. 
in  aid  of  judgment  debtors  in  actions  by  receivers,  741. 
against  receivers,  712,  742. 
INJURIES  TO  PERSONS  OR  PROPERTY, 

actions  against  a  receiver  for,  718,  719,  720. 
INNOCENT  PURCHASERS, 

(See  Receiver's  Certificates,  Sales  by  the  Receiver.) 
INSOLVENCY, 

as  a  ground  for  the  appointment  of  a  receiver,  417,  485. 
of  a  receiver  of  property  in  the  hands  of  a  trustee,  GOO. 
INSOLVENT  CORPORATION, 

(See  Corporations  other  than  Railways.) 
INSURANCE  COMPANIES, 

(See  Corporations  other  than  Railways,  Premium  Notes.) 
INSURANCE  POLICIES  UPON  EXEMPT  PROPERTY, 

receiver  takes  no  title  to  the  proceeds  of,  205. 
INTEREST, 

when  the  receiver  is  chargeable  with,  312,  755. 
INTERFERENCE  WITH  THE  RECEIVER,  237-248. 

(See  Contempt  of  Court.) 
INTERPLEAS, 

in  actions  against  the  receiver,  712. 
INTER-STATE  COMMERCE  LAW, 

its  effect  upon  railway  receiverships,  334. 
INVESTMENT  OF  FUNDS  IN  RECEIVER'S  HANDS, 
his  duty  herein,  744. 

J. 
JUDGMENT  DEBTOR, 

action  by  receiver  for  the  conversion  of  property  by  a,  673. 
Injunctions  in  aid  of,  in  actions  by  receivers,  741. 
JUDGMENT  CREDITOR'S  LIENS, 

upon  railway  property,  how  protected,  374. 
JUDGMENT  CREDITOR'S  SUITS, 
receivers  in,  609-625. 

introductory,  100,  609. 

the  practice  generally,  610. 

denials  by  defendant,  61 1. 

when  a  receiver  will  be  appointed,  613. 

qualifications  of  the  general  rule,  613. 
the  appointment  generally,  (a)  of  diligence  in  making  application, 
614. 
(b)  remedy  at  law  must  have  been  exhausted,  615. 
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JUDGMENT  CREDITOR'S  ^VYT^— Continued. 

miscellaneous  objections  to  the  appointment,  616. 

return  of  the  execution,  617. 
relief  only  for  lien  creditors,  618. 
in  the  interest  of  the  holders  of  equitable  liens,  619. 
in  cases  of  assignments  for  the  benefit  of  creditors,  620. 
as  against  chattel  mortgagees,  621. 

in  cases  of  fraudulent  assignments  and  transfers,  100,  621. 
of  priorities,  623. 

the  receiver's  powers  in  these  cases,  100,  624. 
the  control -of  the  court,  625. 
JUDGMENTS  AGAINST  THE  RECEIVER, 

not  personal,  but  against  the  property  in  his  hands,  715. 
(See  Suits  by  and  against  the  Receiver.) 
JURISDICTION, 

to  appoint  a  receiver,  its  antiquity,  3. 

not  enlarged  by  the  application  for  a  receiver,  57. 

of  other  courts,  not  affected  by  the  order  appointing  a  receiver,  171. 

over  the  officers  and  assets  of  foreign  corporations,  427. 

conflict  of  jurisdiction  as  to  the  appointment  of  receivers,  15-20. 

(See  Comity,  Conflict   of  Jurisdiction,  Courts,  Suits  by  and 

AGAINST   THE   RECEIVER.) 

L. 

LACHES, 

effect  of  acquiescence  or  delay  in  making  application  for  a  receiver. 
(See  Acquiescence.) 
LAND  GRANTS, 

appointment  of  a  receiver  of  a  railway  to  prevent  the  lapse  of,  352. 
(See  Railways,  Receivers'  Certificates.) 
LEASE, 

right  of  a  railway  receiver  to  lease  other  lines,  357. 
LEASED  LINES, 

actions  against  railway  receivers  for  the  rent  of,  726. 

priority  of  claims  against  a  railway  receiver  for  the  rent  of,  373. 
(See  Railways.) 
LEASED  PROPERTY, 

the  receiver's  rights  and  powers  in  reference  to,  278. 
the  New  York  rule  heroin,  279. 
LEASEHOLDS, 

receivers  of,  514. 

receivers  of  mortgaged,  540. 
LEAVE  TO  THE  RECEIVER  TO  SUE,  650,  651. 

(See  Suits  by  and  against  Receivers.) 
LEAVE  TO  SUE  THE  RECEIVER,  652-662. 

(See  Suits  by  and  against  Receivers.) 
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LEGAL  EXPENSES, 

allowances  for,  upon  the  receiver's  accounting,  751,  753,  753. 

(See  AoooTJNTS,  Compensation  of  the  Reoeivee.) 
LEGATEE, 

receivers  of  partnership  property  in  the  interest  of  a,  582. 
(See  Partnership  Peopebty.) 
LEGISLATURE, 

receivers  in  cases  of  trusts  created  by  the,  594. 
(See  Trusts.) 
LESSOR  AND  LESSEE, 

receiver  as  between,  496. 

the  right  of  an  assignee  of  a  lease  to  a  receiver,  497. 
LIABILITY  OF  THE  RECEIVER,  301-323. 

in  respect  to  liens  upon  the  property  in  his  hands,  301. 

as  to  allowing  and  paying  claims,  ^02. 
herein  of  mistake,  302. 

the  receiver,  not  the  plaintiff,  is  liable  for  losses  resulting  from  the  re- 
ceivership, 303. 

the  receiver  not  liable  for  acts  done  under  an  order  of  court,  304. 

for  using  or  converting  the  property  of  the  estate,  305. 

for  the  misconduct  of  a  co-receiver,  306. 

no  liability  for  speculative  profits,  307. 

for  money  collected  by  a  bank,  308,  309. 

for  funds  deposited  in  bank,  310,  311. 

for  interest,  312. 

for  costs  and  expenses,  313,  314. 

of  reimbursement  for  taxes  paid,  314. 

personal  liability  after  an  order  of  restitution  of  costs  in  New  York,  315. 

for  rents,  310. 

upon  covenants  and  contracts,  317. 

for  loss  caused  solely  by  the  default  of  another,  318. 

to  pay  for  labor  and  materials  furnished,  319. 

for  an  endangered  wall  under  the  New  Yq^'k  statute,  320. 

in  respect  of  the  distribution  of  the  assets  under  the  New  York  stat- 
ute, 321. 

of  the  liability  of  persons  improperly  acting  as  receiver,  323. 

in  negligence  suits,  718,  719,  720, 

as  a  common  carrier  of  freight,  724. 

for  the  specific  performance  of  his  principal's  contracts,  726,  783. 
LIENS, 

which  limit  the  receiver's  title,  202,  203. 

upon  railway  property,  how  protected,  373,  374. 

existing  liens  not  affected  by  a  receiver's  sale,  732. 

(See  Sales  by  the  Receiver,  Railways,  Receivers'  Certifi- 
cates.) 
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LIFE  TENANT, 

receiver  as  against  a,  488. 
LIMITATIONS, 

(See  Statute  of  Limitations.) 
LIMITED  PARTNERSHIPS, 
receivers  of,  575. 

(See  Paetneeship  Peopeett.) 
LIVE  STOCK, 

liability  of  railway  receivers  for  injury  to,  365. 
(See  Railways.) 
LUNACY, 

receivers  of  trust  property  in  cases  of,  599. 
(See  Teusts.) 

M. 

MANAGING  RECEIVER, 

liability  of,  same  as  that  of  the  owner,  717. 
MATERIALS  AND  SUPPLIES, 

priority  of  claims  against  the  receiver  for,  370,  388,  889. 
MECHANICS'  LIENS, 

receivers  to  enforce,  493. 
MINES, 

receivers  of,  490. 

the  extent  of  the  receivership  in  these  cases,  491. 
in  case  of  the  sale  of,  505. 
MONEY  COLLECTED  BY  A  BANK, 
liability  of  the  receiver  for,  308,  309. 
MORTGAGED  PROPERTY,  518-556. 
receivers  of,  84,  518-546. 
(«)  in  general,  518,  519. 

inadequacy  of  security  as  a  ground,  520. 
the  English  rule,  521. 
the  rule  ii#New  Jersey,  522. 
in  Mississippi,  523. 
in  Ireland.  524. 
the  effect  of  the  statutory  abolition  of  the  remedy  by  eject- 
ment, 525. 
other  grounds  for  the  appointment,  526, 
when  the  appointment  will  be  made  before  the  debt  is  due,  527. 
rents  and  profits,  528. 

the  rule  in  New  York,  529. 
defenses  in  these  cases,  530. 
bankruptcy  proceedings  as  a  defense,  530. 
the  right  of  the  receiver  to  accrued  rents,  531. 
of  growing  crops,  532. 
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MORTGAGED  "^-ROVWHTY—CmUnued. 

the  practice  in  special  cases,  532. 
objections  to  the  appointment  in  these  cases,  £>34,  535. 
of  corporate  property,  536,  537. 
of  chattel  mortgages,  538. 
of  equitable  mortgages,  539. 
of  mortgages  of  leaseholds,  540. 
agreements  between  mortgagor  and  mortgagee,  541. 
as  against  a  mortgagee,  542. 
the  mortgagee  as  receiver,  37,  543. 
appointment  after  decree,  544,  445. 
of  the  discharge  of  the  receiver  upon  redemption,  546. 
(5)  as  between  first  and  junior  mortgagees,  547-556. 

for  a  junior  mortgagee,  the  first  mortgagee  being  out  of  pos- 
session, 547,  548. 
in  foreclosures  by  junior  mortgagees,  549. 
when  the  first  mortgagee  is  in  possession,  550. 
the  rule  in  New  Jersey,  551. 
in  aid  of  subsequent  equitable  incumbrancers,  552. 
extension  of  this  rule,  553. 
the  right  to  rents  and  profits,  554,  555. 
the  rule  in  Virginia,  556. 
MORTGAGEE, 

cannot  generally  be  appointed  receiver,  37,  543. 
(See  Mortgaged  Pkopertt.) 
MORTGAGEE  IN  POSSESSION, 

appointment  of  a  receiver  as  against  a,  80,  81,  550. 
of  the  rights  herein  of  the  several  mortgagees,  82. 
of  other  creditors,  83. 

(See  Mortgaged  Property.) 
MORTGAGES, 

(See  Mortgaged  Property.) 
MORTGAGOR, 

(See  Mortgaged  Property.) 
MOTION, 

for  the  appointment  of  a  receiver,  117-133. 
(See  Practice.) 

N. 

NAME, 

in  what  name  the  receiver  may  sue,  688-692. 
(See  Suits  by  and  against  the  Receiver.) 
NATIONAL  BANKS, 

receivers  of,  471-479. 

the  appointment,  471. 

jeffect  of  the  appointment,  472. 
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NATIONAL  BANKS— Continued. 

administration  of  the  receivership  herein,  473. 

title  to  the  property  of  the  bank,  474. 

sales  by  the  receiver,  475. 

contracts  by  the  receiver,  476. 

suits  by  the  receiver,  477. 

pleading  and  practice,  478,  479. 

allegations  in  these  pleadings,  694. 

miscellaneous  incidents,  478,  479. 
NEGLIGENCE, 

actions  against  a  managing  receiver  for,  718,  719. 

(See  Suits  by  and  against  Eeceivees,  Railways.) 
NEGOTIABLE  PAPER, 

a  receiver  of,  100. 
NEXT  FRIEND, 

cannot  be  appointed  receiver,  36. 
NOTICE, 

what  constitutes  notice  of  the  receivership  for  the  purpose  of  pun- 
ishing a  contempt  of  court,  245. 

of  motion  for  a  receiver,  134-137. 
(See  Peaotice.) 

o. 

OFFICER  OF  THE  COURT, 

the  receiver  is,  1,  4. 

cannot  generally  be  appointed  receiver,  30,  32. 
OFFICERS  OR  STOCKHOLDERS  OF  CORPORATIONS, 
cannot  usually  be  appointed  receiver  of  the  corporation,  33. 

(See  COKPOEATIONS  OTHEE  THAN  RAILWAYS,  APPOINTMENT  OF  THE 

Receivee.)  • 

OFFSET, 

(See  Set-off.) 
OPERATING  EXPENSES, 

obligations  incurred  by  a  railway  receiver  for,  367. 
ORDER  OF  APPOINTMENT, 

in  case  of  receiver  a  of  realty,  508. 

transcript  of  the  order  need  not  accompany  the  receiver's  pleadings,  696. 

review  on  appeal,  40-45. 

(See  Review  of  the  Oedee  of  Appointment  on  Appeal,  Ap- 
pointment OF  THE  ReOEIVEE. 
ORDER  OF  SALE, 

cannot  be  attacked  collaterally,  729. 
appeal  from,  728. 
execution  of,  731. 

(See  Sales  by  the  Receivee.) 
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P. 

PARTIES  TO  THE  SUIT, 

generally  ineligible  to  the  appointnaent  of  receiver,  27. 
who  are  proper  parties  to  suits  by  receivers,  677. 

(See  Suits  by  and  against  Reoeivkbs,  Peaotioe.) 
PARTITION  SUITS, 

receivers  in,  492. 
PARTNERSHIP  PROPERTY, 
receivers  of,  91-97,  557-588. 

the  jurisdiction  well  established,  557. 

to  entitle  a  party  to  this  relief  the  partnership  must  be  estab- 
lished, 558. 

right  to  share  in  profits  as  a  test  of  the  partnership,  559. 

the  motion  papers  must  show  the  right,  560. 

the  rule  where  there  is  no  danger  of  loss  or  injury,  561. 

of  the  effect  of  giving  security,  562. 

what  the  application  determines,  563. 

rules  governing  the  application,  564. 

when  the  receiver  may  continue  the  partnership  business,  565. 

general  rule  concerning  the  appointment,  566. 

dissolution  as  a  ground,  567. 

disagreement  among  partners  as  a  ground,  568. 

loss  of  confidence  as  a  ground,  569. 

breach  of  duty  as  a  ground,  570. 

fraud  as  a  ground,  571. 

death  of  one  or  more  of  the  partners  as  a  ground,  572. 

exclusion  from  the  management  or  control  as  a  ground,  573. 

receivers  as  against  non-resident  partners,  574. 

of  limited  or  special  partnerships,  575. 
*     effect  of  the  appointment  upon  the  rights  of  creditors,  576. 

receivers  in  the  interest  of  a  creditor,  577. 

assignment  by  one  partner  as  a  ground,  578. 

receivers  in  cases  of  sales,  579. 

in  the  interest  of  a  retiring  partner,  580. 

in  the  interest  of  the  representatives  of  a  deceased  partner,  581. 

in  the  interest  of  a  legatee,  582. 

when  one  partner  may  be  made  the  receiver,  583. 

title  of  a  receiver  to  partnership  property,  210,  584. 

duties  and  powers  of  receivers  in  these  cases,  585. 

conduct  of  the  business  by  the  receiver,  565,  586. 

sales  by  the  receiver,  587. 

payments  by  the  receiver,  588. 
PASSENGERS, 

liability  of  railway  receivers  for  injuries  to,  365. 

(See  Railways.) 
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PENALTIES, 

imposed  upon  the  receiver  for  misconduct  or  neglect,  755. 
PENSIONS, 

receiver  takes  no  title  to,  206. 
PERCENTAGE  OF  RECEIVER'S  COMPENSATION, 

how  calculated,  766. 
PERSONAL  PROPERTY, 

distinction  between  real  and  personal  property  in  respect  of  title,  192u 

actions  by  the  receiver  for  the  possession  of,  672. 
PERSONAL  REPRESENTATIVES  OF  DECEASED  PARTNER, 

a  receiver  in  the  interest  of,  581. 
(See  Partnekship  Peoperty.) 
PERSONAL  RIGHTS  OF  THE  RECEIVER, 

how  far  affected  by  the  appointment,  250. 
PLEADING,  117-133. 

in  actions  by  and  against  receivers  of  national  banks,  478,  479. 

in  actions  by  the  receiver  generally,  693-698. 

(See  Peaotice,  Suits  by  and  against  the  Receiver,  National 
Banks.) 
POSSESSION  OF  THE  RECEIVER,  221-236. 

in  general  of  the  receiver's  possession,  221,  294,  295,  253. 

not  technically  adverse  to  either  party,  222. 

how  far  that  of  the  party  who  ultimately  recovers,  223. 

interference  with,  224-226. 

(a)  by  a  third  party,  224,  225. 

(b)  by  another  court,  226. 

receiver  not  subject  to  garnishment,  228,  229. 

how  far  the  court  will  aid  its  receiver  in  taking  possession,  230,  231. 

conflict  of  receiverships,  232,  248. 

the  New  York  rule,  233. 
the  effect  of  taking  the  property  out  of  the  jurisdiction,  234. 

of  appeals  and  proceedings  to  which  the  receiver  is  not  made  a 

party,  235. 
of  a  decree  discharging  the  receiver,  236. 
when  it  accrues,  200,  201. 
injunction  to  protect,  739, 
POVERTY  OF  THE  TRUSTEE, 

a  ground  for  a  receivership  of  trust  property,  600. 
POWERS  OF  THE  RECEIVER, 
in  general,  4. 

to  sue  in  a  foreign  court,  4,  n. 
of  railway  property,  359-365. 
of  partnership  property,  585. 
in  supplementary  proceedings,  645. 

(See  Functions  of  the  Reoeivee,  Railways,  Supplkmkntaby 
Peoceedings.) 
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PRACTICE,  106-171. 

when  the  application  may  be  made,  106-116. 
before  filing  the  bill,  106. 
before  service  of  summons,  107. 
remedy  not  postponed  until  final  hearing,  108. 
before  filing  of  answer,  109. 

the  rule  in  this  country  upon  this  point,  110. 

in  such  a  case  an  emergency  must  be  shown  to  exist,  111. 

allegations  held  insufficient,  112. 
while  the  ^ase  stands  on  demurrer  or  plea,  113. 
while  an  appeal  is  pending,  114. 
after  final  decree,  115. 

effect  of  delay  or  fraud  in  making  the  application,  116. 
of  the  bill,  motion  and  answer,  117-133. 
parties  to  the  bill,  117,  118. 

parties  where  the  suit  is  brought  by  members  of  an  unincorpor- 
ated association,  119. 

by  an  infant,  119. 

by  stockholders,  119. 
the  party  in  possession  ought  to  be  a  party  to  the  suit,  120. 
the  motion  may  be  renewed  after  denial,  121. 
applications  in  different  actions,  122. 
application  must  show  plainly  the  ground,  123. 

allegations  on  information  and  belief  insufficient,  124. 

the  Maryland  rule,  125. 

the  practice  elsewhere,  126. 
where  the  prayer  is  for  a  receiver  without  notice,  127. 
bill  against  a  mortgagee,  128. 

in  supplementary  proceedings,  129. 
of  the  prayer  of  the  bill,  130. 
defects  in  pleading  are  not  fatal  to  the  application,  131,  132. 

how  reached,  133. 
of  the  notice  and  ex  parte  applications,  134^147. 
of  the  motion  and  notice  thereof,  134. 
the  form  and  service  of  notice,  135. 
notice  under  the  New  York  Code,  136. 

in  West  Virginia  and  Michigan,  137. 
service  of  process  not  necessary  before  answer,  138. 
when  notice  is  not  necessary,  139,  140. 

general  statements  on  this  subject  by  the  courts,  141. 

notice  not  required  when  it  cannot  be  given,  142. 

notice  to  non-resident  defendants  not  necessary,  143. 
rule  herein  in  New  York  and  Iowa,  144. 
notice  as  between  landlord  and  tenant,  145. 
what  facts  are  insufficient  to  warrant  &c  pa/rte  proceedings,  146. 
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F'RMfYlOm— Continued.  \ 

effect  of  want  of  notice  in  the  appellate  court,  147. 
of  affidavits  accompanying  the  application,  148-154. 
in  general,  148. 
should  be  clear  positive,  149. 
on  appeal,  150. 
of  the  answer  and  defense,  151. 

a  complete  denial  is,  in  general,  conclusive,  153. 
when  the  defendant  can  be  heard  on  affidavits,  153. 
of  rehearing  an  application  for  a  receiver,  154. 
of  the  reference  to  a  master,  155-157. 
no  reference  usual,  155. 
proceedings  before  the  master,  156. 

under  the  former  Chancery  practice  in  New  York,  157. 
of  the  order  of  appointment,  158-171. 

how  the  order  is  drawn  and  entered,  158. 

should  clearly  designate  the  property  affected,  159. 

the  interpretation  of  the  order,  160. 

stipulations  as  to  the  terms  of  the  order,  161. 

provisions  relating  to  prior  incumbrances,  162. 

miscellaneous  requirements,  163. 

an  order  construed  to  be  an  appointment,  164. 

construction  of  recitals  in  the  order,  165. 

alternative  orders,  165. 

the  order  may  be  conditional,  166. 

the  appointment  of  two  or  more  receivers  with  distinct  authority 

not  advisable,  167. 
when  the  order  takes  effect,  168. 
vacating  the  order,  169. 

the  order  is  conclusive  in  all  collateral  proceedings,  170. 
the  order  does  not  affect  the  jurisdiction  of  other  courts,  171. 
in  cases  of  receiverships  of  realty,  507. 
in  cases  of  receiverships  of  mortgaged  property,  533. 
upon  an  accounting,  745,  746,  747,  748. 
upon  the  removal  of  a  receiver,  777,  778,  779. 
PREFERRED  CLAIMS, 

against  a  railway  receiver,  366-378. 
(See  Railways.) 
PREMIUM  NOTES, 
actions  on,  451. 

New  York  rule  herein,  452. 
defenses  to  these  actions,  453,  454. 
herein  of  estoppel,  454. 
PRIORITY  OF  CLAIMS, 

against  a  railway,  created  by  receiver's  certificates,  893,  394,  395. 
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PRIORITY  OF  CLAIMS— Continued. 
against  a  railway  receiver,  366-378. 

CSee  Railways,  Receivers'  Certificates.) 
PROBATE  COURTS, 

receivers  of  property  in  litigation  in,  64,  65. 
PROCEDURE, 

(See  Appointment  of  the  Receiver,  Practice.) 
PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION, 
receivers  in,  626-649. 

(See  Supplementary  Proceedings.) 
PROFITS, 

the  right  to  share  in  profits  as  a  test  of  the  existence  of  the  partner- 
ship, 559. 

(See  Partnership  Property.) 
PROPERTY  OUTSIDE  THE  JURISDICTION, 

appointment  of  a  receiver  of,  61. 
PROTECTION  OF  THE  COURT, 

how  far  the  receiver  is  entitled  thereto,  4,  215,  230,  237-347,  266,  362, 
464,  738,  739. 
PROVISIONAL  REMEDY, 

the  appointment  of  a  receiver  in  New  York  is  a,  10. 
PUIiCHASERS  AT  A  RECEIVER'S  SALE, 
their  rights  and  liabilities,  734,  735. 

the  title  of  a  purchaser  of  the  debtor's  property  as  against  the  re- 
ceiver, 211. 
(See  Sales  by  the  Receiver,  Receivers'  Certificates.) 

K. 
RAILWAYS,  324-378. 

of  the  appointment  of  receivers  of  railways  generally,  324-345. 
the  importance  of  the  subject,  334. 
especial  care  exercised  in  granting  a  receivership  in  these  cases, 

324. 
receivers  with  powers  to  manage  and  operate,  325. 

the  English  rule  herein,  325. 
receivers  with  power  to  raise  money  and  create  a  lien,  326. 
of  the  appointment  upon  the  application  of  the  company  itself, 

327. 
grounds  for  the  appointment,  328. 

of  the  appointment  by  virtue  of  statutory  authority,  329. 
of  the  appointment  by  reason  of  a  failure  to  operate,  329. 
of  default  in  payment  of  interest  as  a  ground  for  the  appointment, 

330,  331. 
receivership  may  be  refused  in  a  suit  for  money  paid  for  stock 
illegally  issued,  332. 
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RAILWAYS—  Continued. 

of  the  relegation  of  creditors  to  their  common  law  remedies,  333, 
350. 

of  the  effect  of  the  Inter-state  Commerce  Law,  334. 

the  appointment  does  not  dissolve  the  corporation,  335. 

of  the  duty  of  the  receiver  to  preserve  and  protect  the  property, 
336. 

of  interference  with  the  receiver,  336. 

of  "  strikes"  as  interference,  267,  336. 

the  court  will  not  intermeddle  with  the  affairs  of  the  company, 
337. 

of  receivers  as  between  State  and  Federal  courts,  338. 

of  the  enforcement  of  an  easement,  339. 

specific  performance  and  the  recission  of  contracts,  340. 

distraint  upon  railway  property  in  the  hands  of  a  receiver,  341. 

the  ordinary  duties  of  the  receiver,  342. 

subrogation,  342. 

no  remedy  upon  a  claim  founded  upon  the  receiver's  own  miscon- 
duct, 343. 

of  an  order  by  consent  vacating  an  appointment,  344. 

when  the  receiver  must  be  discharged,  345, 
the  receivership  in  foreclosure  proceedings,  346-358. 

appointments  herein  are  subject  to  the  general  rules,  346,  347. 

jurisdiction  of  State  and  Federal  courts,  348. 
as  to  priority  in  obtaining  jurisdiction,  349. 

relegation  of  creditors  to  their  common  law  remedies,  333,  350. 

the  validity  of  the  bonds  cannot  be  determined  on  the  application 
for  a  receiver,  351. 

appointment  to  prevent  the  lapse  of  a  land  grant,  352. 

preferences  among  mortgagees  having  equal  rights  are  not  sanc- 
tioned, 353. 

of  a  receiver  of  a  road  running  through  several  States,  354. 

of  a  receiver  of  a  consolidated  road,  354. 

an  action  at  law  by  bondholders  is  not  a  condition  precedent  to  the 
appointment,  355. 

English  rulings  as  to  the  appointment  of  a  receiver  herein,  356. 

the  receiver's  right  to  lease  other  lines,  357. 

railway  officials  in  charge  by  order  of  court  are  receivers,  358.  • 
rights  of  innocent  purchasers  in  such  a  case,  358. 
the  rights  and  duties  of  railway  receivers,  359-365. 

in  general  are  the  same  as  in  other  cases^  359. 

how  modified  by  the  order  of  appointment,  359. 

the  right  of  the  receiver  to  complete  an  unfinished  line,  360,  390. 
to  make  contracts,  361. 

of  the  receiver's  discretion  herein,  361. 
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of  the  protection  of  the  court,  237-248,  267,  330,  362. 

of  the  receiver's  rights  and  duties  as  to  contracts  made  before 

his  appointment,  363,  783,  n. 
as  to  the  sale  of  securities  pledged  as  indemnity,  285,  364. 
of  the  receiver's  liability  for  injuries  to  persons  and  property,  865. 
of  the  priority  of  claims  against  the  receiver,  366-378. 
of  the  priority  of  certain  claims,  366. 
of  debts  for  operating  expenses,  367. 

for  completing  an  unfinished  line,  360,  368,  390. 
for  wages  earned  before  the  appointment,  369,  388,  389. 
for  materials,  supplies,  etc.,  furnished  before  the  appoint- 
ment, 370,  388. 
of.  claims  for  damages  to  persons  or  property,  365,  371. 
for  the  rental  of  leased  lines,  372, 
upon  car  trust  leases,  372. 
for  rolling  stock,  372. 
statutory  liens,  how  protected,  373. 
equitable  liens,  373. 
liens  of  judgment  creditors,  874. 
when  priority  will  be  refused,  375. 
preferred  claims  to  be  paid  out  of  the  earnings,  376. 

sometifhes  out  of  the  corpus,  377. 
diversion  of  income  as  affecting  priority,  378. 
the  power  of  a  receiver  to  contract  for  labor  and  supplies,  299. 
to  pay  for  the  same,  319. 

of  the  duty  of  a  second  receiver  in  respect  to  such  contracts  by  a 
former  receiver,  299. 
expenditures  by  receivers  of  railways,  750. 
compensation  of  receivers  of  railways,  767. 
REAL  PROPERTY, 
receivers  of,  480-517. 

general  rules  in  actions  at  law,  480. 

exceptions  thereto,  481. 
relief  on  purely  equitable  grounds,  482. 

on  the  ground  of  undue  influence  or  fraud,  483. 
to  prevent  litigation,  484. 
in  cases  of  insolvency,  484. 
in  aid  of  dower,  485. 
in  cases  of  trusts,  486. 
in  cases  of  wills,  486,  498. 
in  aid  of  annuitants,  487. 
appointment  as  against  a  life  tenant,  488. 
as  between  tenants  in  common,  489, 
receivers  of  mines,  490. 
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REAL  V^OFl^'KYY— Continued. 

the  extent  of  the  receivership  in  these  cases,  491. 
in  partition  suits,  492. 
in  aid  of  a  mechanic's  lien,  493. 
in  actions  of  ejectment,  494. 

after  recovery  of  a  judgment  in  ejectment,  495. 
as  between  lessor  and  lessee,  49G. 

the  right  of  an  assignee  of  a  lease  to  a  receiver,  497. 
as  between  heir  and  devisee,  498. 
as  between  husband  and  wife,  499. 
in  favor  of  the  State,  500. 
of  crops  and  chattels  real,  501. 
in  aid  of  proceedings  in  banliruptcy,  502. 
as  between  vendor  and  vendee,  503 
in  aid  of  a  vendee,  504. 
in  cases  of  sales  of  mines,  505. 
effect  of  the  appointment  upon  the  title,  506. 
distinction  between  real  and  personal  property  in  respect  of  title, 

192. 
the  practice,  507. 
the  order  of  appointment,  508. 
when  the  appointment  takes  effect,  509, 
of  the  receiver's  control  of  rents,  277,  510. 
right  to  distrain,  280,  281,  511. 
liability  for  rent,  316,  726. 
enforcement  of  the  receiver's  rights,  512. 

a  qualification  of  the  general  rule  herein,  518. 
receivers  of  leaseholds,  514. 
the  duty  to  repair,  515. 

to  lease,  515. 
sales  by  the  receiver,  516. 
termination  of  the  receivership,  517. 
actions  against  the  receiver  for  taking  real  property  without  compen- 
sation, 726. 

for  the  rent  of  leased  railway  lines,  726. 
(See  MOKTGAGED  Pkopertt.) 
RECEIVER, 

definition  of,  1. 

his  functions,  2. 

not  regarded  as  a  purchaser  for  value,  2. 

his  powers,  4. 

must  be  an  indifferent  person,  24. 

the  selection  a  matter  of  discretion^  25. 

who  may  be  appointed,  428,  429. 

(See  Appointment  of  the  Receiver,  Functions  of  the  Reokiver.  ) 
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RECEIVERS'  CERTIFICATES,  379-402. 
of  receivers'  certificates  generally,  379. 
the  power  of  the  court  to  authorize  their  issue,  380. 
the  reason  for  the  exercise  of  this  power,  381,  382. 
order  can  be  made  only  on  notice  to  all  parties,  383. 
order  must  be  strictly  construed,  384. 
for  what  purpose  issued,  («)  in  general,  385. 

(6)  for  the  preservation  of  the  property,  386. 

(c)  for  operating  expenses,  387. 

(d)  for  wages  of  employees,  materials  and  supplies,  388,  389. 

(e)  for  the  completion  of  the  road,  360,  390. 

a  qualification  of  this  rule,  391. 
the  priority  of  the  lien,  392. 

the  right  to  create  such  a  priority  challenged,  393,  394. 
statutory  provisions  in  reference  to  the  lien,  395. 
their  negotiability,  396. 

the  invalidity  of  certificates  irregularly  or  fraudulently  issued,  397,  398. 
who  may  question  the  validity,  399,  400. 
when  the  validity  may  be  questioned,  399,  400. 
their  payment  or  redemption,  401. 
summary  of  the  law  herein,  402. 
RELATIVES  OF  THE  PARTIES, 

cannot  usually  be  appointed  receiver,  28, 
RELIGIOUS  CORPORATIONS, 

receivers  of,  421. 
REMEDIES  AT  LAW, 

a  ground  for  a  refusal  to  appoint  a  receiver,  5. 
in  actions  against  receivers,  709. 

(See  Suits  by  and  against  Receivers.) 
REMOVAL  AND  DISCHARGE  OF  THE  RECEIVER,  775-801. 
removal  and  substitution,  775-790. 
introductory,  608,  775. 
discretionary  nature  of  the  power  to  remove,  776. 

the  practice  herein,  777. 
what  court  may  remove  a  receiver,  778. 

the  New  York  rule,  779. 
defenses,  780. 

appeals  from  the  order  of  removal,  781. 
upon  the  receiver's  own  application,  782. 
for  misconduct,  783. 

where  the  appointment  was  collusive  or  fraudulent,  784. 
on  account  of  disagreement  between  joint  receivers,  785. 
on  account  of  relationship  to  some  of  the  parties,  786. 
where  the  receiver  was  appointed  by  consent,  787. 
extension  of  the  receivership,  788. 
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REMOVAL  AND  DISCPIARGE  OF  THE  RECEIVER— CiwitWMed. 

substitution  of  a  receiver  selected  by  the  parties,  789. 
when  a  party  in  interest  has  been  appointed  receiver,  790. 
discharge  of  the  receiver,  791-801. 
introductory,  608,  791. 

of  appeals  from  the  order  discharging  the  receiver,  793. 
who  may  apply  for  the  discharge,  793. 

grounds  for  the  discharge  (a)  when  the  appointment  is  irregular, 
794. 
(jb)  when  the  action  has  abated,  795. 
(c)  when  it  is  for  the  interest  of  the  parties,  796. 
{d)  on  account  of  the  laches  of  the  plaintiff,  797. 
(e)  when  the  object  of  the  receivership  has  been  attained,  798. 
effect  of  the  termination  of  the  litigation,  799. 
discharge  because  of  a  change  in  the  status  quo,  800. 
effect  of  the  discharge  upon  accrued  liabilities,  801. 
RENTS  AND  PROFITS  OF  REALTY, 
appointment  of  a  receiver  of,  72,  73,  100. 
of  mortgaged  property,  the  right  of  the  receiver  thereto,  531. 
actions  by  the  receiver  for  the  recovery  of  rents,  674. 
(See  Real  Propeety.) 
REPAIRS  BY  THE  RECEIVER, 

his  rights  and  liabilities  herein,  282,  360,'390,  391,  515. 

(See  Functions  or  the  Receiver,  Railways,  Reoeivees'  Ceetif- 
lOATES,  Real  Property.) 
RETIRING  PARTNER, 

receiver  in  the  interest  of,  580. 

(See  Partnership  Property.) 
REVIEW  OF  THE  ORDER  OF  APPOINTMENT  ON  APPEAL,  40-45. 
the  rule  in  various  States,  41-44. 
in  the  United  States  Supreme  Court,  45. 
status  of  'the  receiver  pending  the  appeal,  46. 
RIGHTS  OF  ACTION, 

in  suits  by  and  against  receivers, 

(See  Suits  by  and  against  Receivers,  Practice,  Liability  of 
THE  Receiver.) 
RIGHTS  AND  POWERS  OF  THE  RECEIVER,  249-290. 
how  far  conferred  by  the  order  of  his  appointment,  249. 
(See  Functions  of  the  Receiver,  Railways,  359-365.) 
ROLLING  STOCK, 

priority  of  claims  against  a  railway  receiver  for  the  purchase  price 
of,  372. 

8. 

SALARY  OF  THE  RECEIVER, 

(See  Compensation  of  the  Receiver.) 
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SALES  BY  RECEIVERS,  727-735. 
of  the  authority  to  make  sales,  737. 
the  order  of  sale,  727,  728. 

appeal  therefrom,  728.  ' 

cannot  be  attacked  collaterally,  729. 
manner  and  terms  may  be  fixed  by  the  court,  730. 
execution  of  the  order  of  sale,  731. 
existing  liens  not  affected,  732. 
the  receiver's  power  to  execute  deeds,  733. 
purchasers  at  a  receiver's  sale,  734. 

their  liability  for  claims  arising  out  of  the  receivership,  735, 
of  real  property,  516. 
of  partnership  property,  587. 
of  the  assets  of  a  national  bank,  475. 
the  receiver  cannot  ordinarily  bid  at  the  sale,  270,  271. 

an  exception  to  this  rule,  271. 
SECURITY, 

in  lien  of  a  receivership,  562. 

(See  Bond,  Sureties.) 
SELECTION  OF  THE  RECEIVER, 

(See  Appointment  of  the  Receiver.) 
SET-OFF, 

as  affecting  the  receiver's  title,  208. 
in  actions  by  receivers,  702-706. 

(See  Suits  by  and  against  Reoeivees.) 
SHAREHOLDERS, 

the  rights,  duties  and  liabilities  of, 

(See  Appointment  of  the  Receiver,  Railways,  Corporations 

OTHER  THAN  RAILWAYS.) 

SOLICITORS  AND  LEGAL  ADVISERS, 

cannot  usually  be  appointed  receivers,  31. 
SPECIAL  PARTNERSHIPS, 

receivers  of,  575. 

(See  Partnership  Property.) 
SPECIFIC  PERFORMANCE, 

receiver  to  enforce,  98. 

receiver  cannot  be  held  to  the  specific  performance  of  a  contract  be- 
tween a  railway  and  an  express  company,  340,  725. 

receiver  must  not  perform  the  unlawful  contract  of  his  principal,  783. 
STATE, 

receiver  in  the  interest  of  the,  500. 
STATE  BONDS, 

a  receiver  of,  100. 
STATE  COURTS, 

their  power  to  appoint  receivers,  10,  14. 
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STATE  CO^JKT^— Continued. 

statutory  regulation  of,  10, 12. 

(See  Appointment  of  the  Reoeivek,  Courts.) 
STATUTE  OF  LIMITATIONS, 

effect  of  a  receivership  upon  the  running  of  the,  1,  220,  221,  287. 
STATUTORY  AUTHORITY, 
receivers  appointed  by,  251. 
STATUTORY  LIABILITY, 

corporations  in  the  hands  of  a  receiver,  liable  upon,  723. 
STATUTORY  LIENS, 

how  protected  in  railway  receiverships,  873. 
(See  Railways.) 
STATUTORY  REGULATION  OF  THE  JURISDICTION, 

to  appoint  receivers,  10,  12. 
STATUTORY  RIGHTS  OF  ACTION, 

the  receiver's,  676,  691. 
STOCKHOLDERS, 

suits  against,  upon  unpaid  subscriptions,  669,  670. 
upon  other  claims,  671. 

(See  Railways,  Corporations  other  than  Railways,  Suits 

BY  AND  AGAINST  RECEIVERS.) 

STRANGERS, 

not  entitled  to  a  receiver,  2,  7,  50,  413. 
receiver  not  appointed  for  the  benefit  of,  6,  48, 

(See  Appointment  of  the  Receiver,  Practice.) 
"  vSTRIKES," 

the  receiver's  right  to  the  protection  of  the  court  during,  267,  386. 
(See  Railways,  Contempt  of  Court.) 
SUBSCRIPTIONS, 

to  capital  stock,  suits  to  enforce,  300,  444,  448,  669,  670. 
to  benevolent  enterprises,  675. 
(See  Suits  by  and  against  Receivers,  Railways,  Corporations 
other  than  Railways.) 
SUBSTITUTION  OF  THE  RECEIVER, 

as  plaintiff  in  actions  to  be  prosecuted  by  him,  692,  707,  708. 
SUBSTITUTION  OF  ONE  RECEIVER  FOR  ANOTHER. 

rSee  Removal  and  Discharge  of  the  Receiver.) 
SUITS  BY  AND  AGAINST  RECEIVERS,  650-726. 
the  control  of  the  court,  650-662. 

(a)  leave  to  receivers  to  sue,  650,  651. 

the  receiver  must  have  leave  to  bring  suits  from  the  court 

which  appoints  him,  650. 
leave  may  be  given  in  the  order  of  appointment,  651. 
(5)  leave  to  sue  a  receiver,  562-662. 
leave  is  necessary,  652. 
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SUITS  BY  AND  AGAINST  RECEIVERS— C<??i«ewwe(f. 

suing  the  receiver  without  leave  is  contempt  of  court,  653. 

may  be  enjoined,  653. 

waiver,  653. 
granting  leave  is  discretionary,  654. 
want  of  leave  may  affect  the  jurisdiction,  655. 

the  opposite  view,  656. 
granting  leave  to  sue  is  not  an  adjudication  on  the  merits,  657. 

the  receiver's  defense,  657. 
leave  to  sue  in  another  court,  658. 

herein  of  State  and  Federal  courts,  658. 
leave  to  sue  in  another  court  may  be  refused,  659. 
when  leave  to  sue  is  not  necessary,  6C0. 
where  there  is  an  injunction  against  suing  the  receiver,  661. 
notice  of  application  for  leave  to  sue,  662. 
leave  after  discharge,  662. 
suits  by  receivers,  663-706. 

(a)  the  receiver's  right  to  sue,  663-679. 

the  receiver  succeeds  to  the  rights  of  action  of  his  principal, 

663. 
he  is  a  "  legal  representative"  within  the  meaning  of  the  U. 

S.  Rev.  Stat.,  §  5198,  663. 
the  appointment  does  not  affect  contracts  or  other  rights  of 

action,  664. 
the  receiver  must  pursue  the  ordinary  remedies,  665. 
the  legal  or  the  equitable  character  of  the  action  remains  un- 
changed, 666. 
conduct  of  the  litigation,  666. 
interpleader,  666. 

when  the  right  of  action  accrues,  667. 
effect  of  not  filing  a  bond,  667. 
against  officers  of  corporations,  668. 
against  stockholders  for  unpaid  subscriptions,  669,  670. 

upon  other  claims,  671. 
for  the  possession  of  personal  property,  672. 
for  the  conversion  of  property  by  a  judgment  debtor,  §73. 
garnishment  of  the  plaintiff,  673. 
for  rent  and  purchase  money,  674. 
by  the  receiver  of  a  national  bank,  477. 
for  unpaid  subscriptions  to  benevolent  enterprises,  675. 
right  of  action  under  certain  statutes,  676. 
parties  to  suits  by  receivers,  677. 

when  a  judgment  obtained  by  the  receiver  is  a  bar,  678. 
liability  for  costs,  679. 
(h)  in  what  courts  the  receiver  may  sue,  680-687. 
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SUITS  BY  AND  AGAINST  imcmN^U^— Continued. 
no  extra-territorial  right  to  bring  suits,  680. 

application  of  this  rule,  681. 

exception  in  favor  of  comity,  682. 

application  of  the  exception,  683. 
in  proceedings  in  bankruptcy,  684. 

of  the  power  to  sue  in  foreign  courts  in  some  other  capaci- 
ty, 685. 
the  jurisdiction  as  affected  by  the  acts  of  others,  686. 
the  Jurisdiction  of  the  appointing  court  not  presumed,  687. 

(c)  in  what  name  he  may  sue,  688-692. 

not  in  his  own  name,  688.  .         .    ■ 

in  the  name  of  the  party  in  whom  the  right  of  action  is 
vested,  688. 

this  is  the  usual  rule,  688. 
the  contrary  rule,  689. 

this  is  the  better  rule,  689. 
of  suits  which  the  receiver  may  bring  in  his  own  name,  690. 
statutory  regulation  of  the  matter,  691. 
substitution  of  the  receiver  as  plaintiff,  692. 

(d)  pleadings  and  proofs,  693-698. 

authority  to  sue  is  a  necessary  allegation,  693. 

this  rule  applies  to  receivers  of  national  banks,  694. 
estoppel  to  deny  the  receiver's  authority  to  sue,  695. 
defects  in  pleading  are  cured  by  the  verdict,  696. 
a  transcript  of  the  order  of  appointment  need  not  accompany 

the  pleading,  696. 
necessary  allegations  in  supplementary  proceedings,  697. 
proof  of  the  appointment,  698. 

(e)  defenses  to  actions  by  receivers,  699-706. 

the  appointment  does  not  generally  affect  defenses,  699. 
what  defenses  are  not  allowed,  700. 
the  appointment  cannot  be  attacked  collaterally,  701. 
set-off,  702. 

of  claims  acquired  after  the  appointment,  703. 

of  claims  arising  out  of  other  transactions,  704. 

where  the  receiver  represents  the  creditors,  705. 

the  price  paid  for  assets  illegally  transferred  cannot  be 
recouped,  706. 
suits  against  receivers,  707-726. 

(a)  remedies  and  procedure,  707-716. 

substitution  of  the  receiver  for  the  plaintiff,  707,  708. 

remedies  against  the  receiver,  709. 

where  receivers  may  be  sued,  710. 

when  the  receiver  is  a  nepessary  party,  711. 
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SUITS  BY  AND  AGAINST  RECEIVERS— (7()»i5mw€<;. 

injunctions,  712. 

interpleas,  712. 

trust  estates  not  subject  to  attacliment  or  levy  of  execution, 

713. 
distress,  713. 

the  receiver's  defenses,  714. 
judgments  against  the  receiver,  715. 
appeals  by  the  receiver,  716. 
(J))  actions  growing  out  of  the  receivership,  717-726. 
liability  of  a  managing  receiver,  717. 
same  as  that  of  the  owner,  717. 
for  negligent  injuries,  718,  719. 

the  New  York  decisions  herein,  719. 
the  liability  ceases  with  the  receiver's  discharge,  720. 
corporation  in  a  receiver's  hands  are  not  liable  for  the  negli- 
gence of  the  employees,  721,  722. 
of  refusal  to  build  fence,  etc. ,  722. 
responsible  upon  statutory  liability,  723. 
liability  of  the  receiver  as  a  common  carrier  of  freight,  724. 
specific  performance  of  a  contract  not  to  be  enforced  against 

the  receiver,  725. 
liability  of  the  receiver  for  taking  real  property  without  com- 
pensation, 726. 
for  the  rent  of  leased  railway  lines,  726. 
SUPERSEDEAS, 

of  the  termination  of  the  receiver's  functions  by,  43,  46, 114,  273,  290. 
SUPPLEMENTARY  PROCEEDINGS, 
receivers  in,  626-649. 
introductory,  626. 
the  New  York  statute,  627. 
when  the  appointment  will  be  made,  628. 
when  it  will  not  be  made,  629. 
return  of  the  execution,  630. 
the  jurisdiction  to  make  the  appointment,  631. 
notice  of  the  application,  632. 
irregularity  or  fraud  in  the  application,  633. 

waiver  of  irregularity,  G34. 
who  may  be  receiver  in  these  cases,  635. 
the  bond,  636. 

notice  to  other  creditors,  637. 
only  one  receiver  can  be  appointed,  638. 
the  receiver's  title,  639,  641. 
when  the  title  vests,  640. 
the  title  to  ti-ust  property,  choses  in  action,  etc.,  642. 

792 


GENERAL    INDEX. 

IThe  references  are  to  sections.'] 

SUPPLEMENTARY  TROCEEBmGS— Continued. 
nature  of  the  receiver's  office  herein,  643. 
*        the  control  of  the  court,  G44. 

the  powers  of  the  receiver,  645.  • 
the  duties  of  the  receiver,  646. 
actions  by  the  receiver,  647,  648. 
when  the  receiver  cannot  sue,  649. 
the  application  for  a  receiver  in  North  Carolina,  129. 
of  the  receiver's  title  herein,  197. 

effect  of  the  death  of  the  judgment  debtor  pending,  218. 
the  receiver  need  not  employ  as  his  counsel  the  attorney  who  ob- 
tained the  judgment,  265. 
necessary  allegations  in  pleadings  by  receivers  herein,  697. 
(See  Judgment  Ckeditors'  Suits.) 
SUPPLIES  FURNISHED  TO  A  RAILWAY, 
priority  of  claims  for,  370,  388,  389.) 

(See  Railways,  Receivers'  Ceetifioates.) 
SUPREME  COURTS, 

when  appellate  courts  may  appoint  receivers,  11,  45. 

(See  Appointment  of  the  Receiver,  Conflict  of  Jurisdiction.) 
SURETIES  UPON  THE  RECEIVER'S  BOND,  172-190. 
who  may  be  sureties,  177. 
the  nature  of  the  liability,  183. 
number  of  sureties,  176. 
vacating  the  bond  as  to  one  surety,  180. 
effect  of  the  death  of  a  surety,  184. 

liability  upon  a  general  clause  in  the  condition  of  the  bond,  185. 
liability  absolute,  186. 

proof  required  to  enforce  the  bond,  186,  187, 
liability  for  costs,  interest,  etc.,  188. 
reimbursement  of  sureties,  190. 
how  far  the  sureties  are  officers  of  the  court,  190. 
(See  Bond.) 

T. 

TAXES, 

duties  and  liabilities  of  the  receiver  in  respect  of,  314,  387. 
(See  Mortgaged  Property,  Real  Property.) 
TENANTS  IN  COMMON, 

appointment  of  a  receiver  as  against,  79,  489. 

(See  Mortgaged  Property,  Real  Property.) 
TERMINATION  OF  THE  LITIGATION, 

effect  upon  the  continuance  of  the  receivership,  799. 
(See  Removal  and  Discharge  of  the  Receiver.) 
THIRD  PERSONS, 

effect  of  the  appointment  of  a  receiver  upon  their  rights,  6. 
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TIME, 

when  the  receiver  will  be  appointed,  106-116. 

(See  Appointment  of  tue  Reoeivek,  Acquiescence,  Priotioe.) 
TITLE  OF  THE  RECEIVER,  191-220. 
in  general  of  the  receiver's  title,  191, 

distinction  between  realty  and  personalty  in  respect  of,  192. 
when  a  formal  assignment  is  necessary,  193. 

as  to  real  property,  194. 
what  property  passes  by  an  assignment,  195. 
to  trust  property,  196. 
to  partnership  property,  584, 
to  choses  in  action,  196, 
to  property  of  a  national  bank,  474. 
■     to  equitable  interests,  196.  ^ 

in  supplementary  proceedings,  197,  639-642. 

the  effect  of  an  irregular  or  erroneous  appointment  herein,  198, 

the  English  rule,  199. 
when  the  title  vests  in  the  receiver,  200,  201. 
limitation  upon  the  receiver's  title,  {a)  liens,  202,  203. 

(b)  property  exempt  from  levy  of  execution,  204. 

(c)  proceeds  of  insurance  policies  upon  such  property,  205. 

claims  for  damages  thereto,  205. 

(d)  trust  funds,  pensions,  etc.,  206. 
effect  of  levy  under  execution,  207. 

of  set-off  as  affecting  the  receiver's  title,  208. 
the  receiver's  title  pendente  lite,  209. 

pending  action  to  dissolve  a  partnership,  210. 
for  divorce,  210. 
title  of  a  purchaser  as  against  a  receiver,  211. 
of  an  assignee  as  against  a  receiver,  212. 
rights  of  adverse  claimants  as  against  a  receiver,  213,  214. 
the  receiver's  remedy  herein  by  injunction,  215. 
the  rule  as  to  property  in  the  possession  of  third  persons  claiming 

title,  216. 
miscellaneous  limitations  upon  the  receiver's  title,  217. 
effect  of  the  death  of  a  judgment  debtor  pending  proceedings  supple- 
mentary to  execution,  218. 
of  the  statute  of  limitations,  219,  220. 

cannot  be  adjudicated  in  a  proceeding  to  punish  for  contempt,  247.    • 
the  receiver's  right  to  bring  suits  in  his  own  name  not  always  depend- 
ent upon  his  having  title,  689,  n.  2. 
to  corporate  property,  455. 

to  special  deposits  belonging  to  the  corporation,  456. 
to  real  property  belonging  to  the  corporation,  461. 

special  practice  herein  in  New  York  and  Indiana,  462. 
subsequent  acts  of  the  corporation  as  affecting  the  title,  459. 
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TORTS, 

actions  sounding  in  tort  against  a  railway  receiver,  365,  717-726. 

(See  Railways,  Liability  of  the  Reoeiveb,  Suits  by  and  against 
Receivers.) 
TRESPASS, 

actions  of,  by  and  against  the  receiver, 

(See  Suits  by  and  against  Receivees.) 
TROVER, 

actions  of,  by  and  against  the  receiver, 

(See  Suits  by  and  against  Receivers.) 
TRUSTEES, 

generally  ineligible  to  be  made  receivers,  35,  606. 
(See  Appointment  of  the  Receiver,  Trusts.) 
TRUSTS, 

receivers  in  cases  of,  76,  486,  589-608. 
in  cases  of  express  trusts,  589,  590. 
in  cases  of  trusts  created  by  will,  591. 
in  cases  of  trusts  created  by  the  Legislature,  593. 
pendente  lite,  593. 

pending  litigation  over  probate,  594. 
in  actions  to  set  aside  sales,  595. 
as  against  executors  and  administrators,  596. 
trustee  cannot  be  appointed  receiver  of  the  trust  estate,  35. 
what  is  ground  of  relief,  597. 

in  behalf  of  infants  as  against  adverse  holders,  598. 
in  cases  of  lunacy,  599. 

the  poverty  or  insolvency  of  the  trustee  as  a  ground  for  the  ap- 
pointment, 600. 
in  cases  of  joint  trustees;  601. 
the  removal  of  the  trustee  beyond  the  jurisdiction  of  the  court, 

602. 
in  cases  of  foreign  trustees,  603. 
in  aid  of  creditors,  604. 
in  aid  of  sureties,  605. 

of  the  selection  of  the  receiver  in  these  cases,  606. 
of  the  effect  of  the  appointment,  607. 
of  the  receiver's  title  herein,  196. 

the  receiver  takes  no  title  to  property  held  in  trust  for  the 
debtor's  benefit,  206. 
of  the  removal  and  discharge  of  the  receiver,  608. 
trust  estates  not  subject  to  attachment  or  levy  of  execution  in  actions 
against  receivers,  713. 

u. 

UNAUTHORIZED  SUITS  AGAINST  THE  RECEIVER, 

injunctions  against,  738. 
(See  Injunctions.) 
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GENERAL    INDEX. 

IT  he  references  are  to  sections. '\ 

UNFINISHED  RAILWAY  LINES, 

the  receiver's  power  to  complete,  360,  368,  390. 
(See  Railways,  Rkceiveks'  Cketifioates.) 
UNINCORPORATED  SOCIETIES, 
a  receiver  of  the  property  of,  90. 
parties  to  the  bill  for  a  receiver  of,  119. 
UNITED  STATES  COURTS, 

their  power  to  appoint  receivers,  9. 

(See  Appointment  of  the  Receiver,  Courts.) 
UNITED  STATES  OFFICERS, 

cannot  usually  be  appointed  receivers,  29. 
UNPAID  SUBSCRIPTIONS  TO  CAPITAL  STOCK, 
suit  by  receivers  to  collect,  669. 

(See  Railways,  Corporations  otiike  than  Railways,  Suits  by 
AND  against  Receivers.) 

V. 

VACATION, 

appointment  of  receivers  in,  13. 
VENDOR  AND  VENDEE, 

receivers  as  between,  503. 
in  aid  of  vendee,  504. 
VESTING  ORDER, 

Lord  Brougham's,  adoption  of  the  principle  therein,  689,  n.  2. 

w. 

WAGES  OF  EMPLOYEES, 

priority  of  claims  for,  369,  388,  389. 

(See  Railways,  Receivers'  Certificates.) 
WASTE, 

as  a  ground  for  the  appointment  of  a  receiver,  64,  68,  498. 

(See  Appointment  of  the  Receiver,  Mortgaged  Propertt,  Real 
Property.) 
WIFE, 

(See  Husband  and  Wife,  Real  Property.) 
WIDOW, 

(See  Dower,  Real  Property.) 
WILLS, 

receivers  in  cases  of,  486,  498. 

in  cases  of  trusts  created  by,  591 ,  594. 
(See  Trusts.) 
WRIT  OF  ASSISTANCE, 

(See  Conflict,  of  Jurisdiction,  Contempt  of  Court,  Possession  of 
THE  Recmver,  Courts.) 
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